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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect.  nx)st  of  which 
are  keyed  to  arxJ  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supehnterxlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

pocket  No.  93-NM-7S-AD:  Amendment 
39-8776;  AD  93-25-11] 

Airworthiness  Directives;  Short 
Brothers  Model  SD3-60  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-60  series  airplanes,  that 
currei>tly  requires  repetitive  inspections 
to  detect  loose,  missing,  or  failed  rivets 
in  the  fuselage  attachment  fitting  area  of 
the  rear  spar  web  of  the  horizontal 
stabilizer,  and  repair,  if  necessary.  This 
amendment  requires  revising  the 
inspection  procedure  required  by  the 
existing  AD.  This  amendment  is 
prompted  by  data  indicating  that  the 
inspection  procedure  must  be  revised  to 
require  that  the  rear  spar  web  is 
inspected  at  its  aft  face.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  the  structural  integrity  of 
the  horizontal  stabilizer  attachment  to 
the  fuselage. 

OATES:  Effective  January  26, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
March  2. 1993  (58  FR  6085). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  PLC,  2011  Crystal 
Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Elocket, 

1601  Lind  Avenue,  SW.,  Renton. 


Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMADON  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Bran^,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
93-01-06,  Amendment  39-^460  (58  FR 
6085,  January  26, 1993),  which  is 
applicable  to  certain  Short  Brothers 
M^el  SD3-60  series  airplanes,  was 
published  in  the  Federal  Register  on 
August  16. 1993  (58  FR  43306).  The 
action  proposed  to  supersede  AD  93- 
01-06  to  require  repetitive  inspections 
to  detect  loose,  missing,  or  failed  rivets 
in  the  fuselage  attachment  fitting  area  of 
the  aft  face  of  the  rear  spar  web  of  the 
horizontal  stabilizer,  and  repair,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  51  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  8 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $22,440,  or  $440  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with. Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8460  (58  FR 
6085,  January  26, 1993),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8776,  to  read  as  follows: 

93-25-11  Short  Brothers,  PLC:  Amendment 
39-8776.  Docket  93-NM-75-AD. 
Supersedes  AD  93-01-06,  Amendment 
39-8460. 

Applicability:  Model  SD3-60  series 
airplanes:  serial  numbers  SH3601  through 
SH3691  inclusive,  and  SH3694:  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  structural  integrity 
of  the  horizontal  stabilizer  attachment  to  the 
fuselage,  accomplish  the  following: 

(a)  Perform  a  visual  inspection  at  the  aft 
face  of  the  rear  spar  web-to-boom  riveting, 
top  and  bottom,  between  the  fuselage  attach 
fittings  at  12.5  inches  left  and  right  of  the 
airplane  center  line  to  detect  loose,  missing, 
or  failed  rivets  in  accordance  with  Shorts 
Service  Bulletin  SD360-55-16,  dated  April 
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1988,  prior  to  the  times  specified  in 
paragraphs  (aMl)  and  (a)(2)  of  this  AD.  as 
applicable.  Repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  1,000  landings. 

(1)  For  airplanes  on  which  the  inspections 
(at  the  forward  face  of  the  rear  spar  web-to- 
boom  riveting)  required  by  AD  93-01-06, 
amendment  39-8460,  have  been 
accomplished  previously  and  on  which 
Modification  7948  has  not  been 
accomplished:  Within  1,000  landings  after 
the  last  inspection  accomplished  in 
accordance  with  AD  93-01-06,  or  within  100 
landings  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 

(2)  For  airplanes  on  which  the  inspections 
required  by  AD  93-01-06  have  not  l^n 
accomplished  previously  and  on  which 
Modification  7948  has  not  been 
accomplished:  Inspect  prior  to  the  times 
specified  in  paragraphs  (a)(2Ki)  and  (a)(2Xii) 
of  this  AD,  as  applicable. 

(i)  For  airplane  serial  numbers  SH3680 
through  SH3691  inclusive,  and  SH3694;  and 
for  airplanes  affected  by  this  AD  that  have 
only  used  a  IS-degree  takeoff  flap  setting 


since  before  or  upon  reaching  5,000  landings: 
Prior  to  the  accumulation  of  12,000  total 
landings,  or  within  100  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(ii)  For  airplanes  other  than  those  affected 
by  paragraph  (a)(2)(i)  of  this  AD:  Prior  to  the 
accumulation  of  8,000  total  landings,  or 
within  100  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(b)  If  any  defective  rivet  is  found  as  a  result 
of  any  inspection  required  by  this  AD.  prior 
to  further  flight,  repair  in  accordance  with 
Part  II  of  Shorts  Service  Bulletin  SD360-55- 
16,  dated  April  1988.  Following  that  repair, 
continue  to  perform  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(c)  Modification  of  the  horizontal  stabilizer 
spar  webs  (Modification  7948)  in  accordance 
with  Shorts  Service  Bulletin  SD360-S5-12, 
Revision  2,  dated  November  1986,  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
pro^des  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropiiate  FAA  Principal  Maintenance 
.Inspe^r,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections,  repair,  and 
modification  shall  be  done  in  accordance 
with  the  following  Shorts  service  bulletins, 
which  contain  the  specified  effective  pages: 


Service  bulletin  and  date 

Page  No. 

Revision  level 
shown  on  page 

Date  shown  on 
page 

SD360-65-16,  April  1988  _ _ _ _ _  _ _ _ _ 

1-7 

Original  . . 

April  1988. 
November  1986. 

SD360-65-12i  Revision  2,  November  1986  . . . . . .■ . . 

1,4-5.7-44 

2-3,6 

?  . 

Original . 

April  1986. 

The  incorporation  by  reference  of  these 
documents  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51  as  of 
March  2, 1993  (58  nt  6085).  Copies  may  be 
obtained  from  Short  Brothers  PL£,  201 1 
Crystal  Drive,  suite  713,  Arlington.  Virginia 
22202-3719.  Copies  may  be  inspected  at  t^ 
FAA,  Transport  Airplane  Directorate,  1601 ' 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Roister,  8M  North 
Capitol  Street  NW..  suite  700,  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
)anuary  26, 1994. 

Issued  in  Renton.  Washington,  on 
December  20, 1993. 

Darrell  M.  Pederson, 

Acting  htanager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-31431  Filed  12-23-93;  8:45  am) 
BILUNQ  CODE  4t10-1»-P 

FEDERAL  TRADE  COMMISSION 

16  CFR  Parts  229  and  232 

Guides  for  Advertising  Fallout  Shelters 
and  Radiation  Monitoring  Instruments 

AGENCY:  Federal  Trade  Cximmission. 
ACTION:  Elimination  of  guides. 

SUMMARY:  Because  there  is  little 
advertising  or  consumer  demand  for 
home  civil  defense  structures  for 
protection  against  nuclear  fallout  or 
blast  from  nuclear  weapons,  or  for  home 


civil  defense  instruments  for  measuring 
the  accumulation  or  intensity  of  gamma 
radiation  ht>m  a  nuclear  attM^c,  the 
Commission  has  determined  that  it  is  in 
the  public  interest  to  eliminate  the 
Guides  for  Advertising  Fallout  Shelters 
and  the  Guides  for  Advertising 
Radiation  Monitoring  Instruments. 

The  Guides  were  adopted  to 
encourage  voluntary  compliance  with 
the  law  by  businesses  whose  practices 
in  the  promotion  of  home  civil  defense 
fallout  or  blast  shelters  or  home  civil 
defense  radiation  monitoring  devices 
are  subject  to  the  jurisdiction  of  the 
Commission.  Although  the  Commission 
is  eliminating  the  Guides,  proceedings 
still  may  be  brought  against  businesses 
under  section  5(a)(1)  of  the  Federal 
Trade  (Commission  Act  for  engaging  in 
unfair  or  deceptive  acts  or  practices  in 
the  advertising  or  sale  of  these  products. 

EFFECTIVE  DATE:  December  27, 1993. 

ADDRESSES:  Requests  for  copies  of  this 
document  should  be  sent  to  the  Public 
Reference  Branch,  room  130,  Federal 
Trade  Commission.  Washington.  EKC 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  N.  Brewer,  Division  of  Enforcement. 
Bureau  of  (Consumer  Protection,  Federal 
•  Trade  (Commission.  Washington,  DC 
20580,  (202)  326-2967. 

SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

As  a  part  of  its  periodic  review  of  the 
regulatory  and  economic  impact  of  the 
(Commission’s  rules  and  guides,  on 
September  11, 1992,  the  Commission 
invited  comment  on  the  Fallout  Shelter 
and  the  Radiation  Monitoring  Guides.' 
The  notice  contained  the  six  standard 
regulatory  review  questions  the 
(Commission  has  determined  to  use 
during  its  periodic  review  program.2  In 
response,  the  (Commission  received  one 
comment  from  a  manufacturer  of 
radiation  detection  devices.^  In  order  to 
obtain  additional  information  upon 
which  the  Commission  could  base  its 
actions,  staff  elicited  additional 
comments  from  two  state. public  health 

'  "Request  for  Comment  Concerning  Guides  for 
Advertising  Fallout  Shelters  and  Guides  for 
Advertising  Radiation  Monitoring  Instruments."  57 
FR  41705  (Sept.  11. 1902);  P924218.  A-1,  p.  41705. 
The  record  in  this  proceeding  has  been  designated 
P924218  in  the  Commission's  Public  Reference 
Branch.  A  copy  of  the  above  referenced  request  for 
comments  is  designated  document  A-1,  arid  is  filed 
in  a  single  volume  labeled  P924218.  There  are  three 
categories.  "A,"  "B.”  and  "G"  for  the  materials  in 
this  voluma 

2 The  Commission's  questions  with  respect  to 
guides  relate  to  their  economic  impact  arid 
continuing  relevan>:e.  any  burdens  of  compliance 
with  them,  any  changes  needed  to  minimize  their 
economic  impact,  their  relation  with  other  federal 
or  state  laws  or  regulations,  and  any  changed 
conditions  since  they  were  issued  and  the  effect  of 
these  changes  on  them. 

3  Robert  Gallagher,  President.  Nuclear  Sources  & 
Services.  Inc..  Houston.  Texas.  P924218,  G-1  (Sept. 
22. 1992). 
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ofncials,^  two  manufacturers  or  sellers 
of  fallout  shelters  or  radiation  detection 
devices,:  and  two  experts  in  radiation 
detection  and  radiation  safety 
programs.:  On  the  basis  of  these  and 
other  materials  in  the  record,  the 
Commission  has  determined  to 
eliminate  the  Guides. 

II.  Background 

On  December  9, 1961,  the 
Commission  adopted  the  Guides  for 
Advertising  Fallout  Shelters  (“Fallout 
Shelter  Guides”).^  The  Fallout  Shelter 
Guides  address  advertising  claims 
relating  to  the  suitability  of  the  products 
for  their  intended  purposes  or  for  other 
product  features  that  are  material  to 
consumers.  The  Fallout  Shelter  Guides 
discourage  the  advertising  of  any  home 
civil  defense  structure  as  a  “fallout,” 
“blast-resistant,”  or  “limited  blast- 
resistant”  shelter  if  it  fails  to  meet  the 
minimal  standards  of  identity  for  such 
structures  established  by  the  Office  of 
Civil  Defense  (“OCD”)  of  the 
Department  of  Defense.*  The  Fallout 
Shelter  Guides  also  encourage  the 
disclosures  of  any  limits  of  protection 
from  blast  or  fallout  and  that  the 
structure  must  be  properly  installed  to 
afford  such  protection.  Finally,  the 
Fallout  Shelter  Guides  address  claims 

4  Greta ).  Dicus,  Director,  Arkansas  Department  of 
Health.  Division  of  Radiation  Control  and 
Entergency  Management,  P924218,  B-5  (Jan.  8. 

1993);  and  Ohio  Emergency  Management  Agency, 
P924218,  B-9  (Jan.  21. 1993). 

s  Susan  Skinner,  President,  S.E.  International, 

Inc.,  USA,  Summertown,  Tennessee,  P924218,  B-7 
()an.  11, 1993)  (seller  of  hand  held  radiation 
detectors):  and  Dick  Mankamyer,  President,  The 
Survival  Center,  McKenna,  Washington,  P924218, 
B~8  ()an.  14, 1993)  (manufacturer  of  fallout  shelters 
and  accessories). 

s  Ken  L.  Swinth,  PaciRc  Northwest  Laboratories, 
Life  Sciences/Health  Physics  Department,  Richland, 
Washington,  P924218,  B-4  (Jan.  7, 1993);  and  Carl 
L.  Granlund,  Manager,  Technical  Services,  Johns 
Hopkins  Institutions,  Occupational  Health  and 
Satoy  Radiation  Control  Unit,  Baltimore,  Maryland, 
P924218,  B-6  (Jan.  11. 1993). 

r  26  FR  11826.  The  Fallout  Shelter  Guides  took 
effect  immediately  upon  their  publication  in  the  FR. 
Originally  appearing  as  section  14.5  of  the 
Conunission’s  Administrative  Interpretations,  the 
Guides  were  later  recodified  as  16  CFR  part  229.  32 
FR  15529  (Nov.  8, 1967). 

■  Standards  of  identity  for  both  fallout  shelters 
and  radiation  monitoring  devices  were  originally 
set  by  OCD.  whose  functions  were  transferred  to  the 
Director  of  the  Federal  Emergency  Management 
Agency  ("FEMA”)  in  1979.  See,  44  FR  43242  (July 
20, 1979).  At  the  request  of  FEMA,  on  March  16. 
1983,  the  Commission  amended  the  Radiation 
Monitoring  Guides  to  refer  to  FEMA  instead  of  to 
(XT).  48  FR  11104.  Although  FEMA  also  sets  the 
standards  of  identity  for  home,  commercial  and 
public  fallout  and  blast  shelters  (see.  e.g., 
"Standards  for  Fallout  Shelters,’*  FEMA  doc.  TR- 
87  (Sept.  1979).  P924218.  B-10;  "Protective 
Construction.”  FEMA  doc  TR-39  (June  1986), 
P924218.  B-12:  and  "Home  Blast  Shelter,”  FEMA 
doc.  H-12-3  (Dec  1990).  1*924218.  B-13).  the 
Fallout  Shelter  Guides  still  refer  to  (XT)  rather  than 
to  FEMA. 


relating  to  (among  other  things)  the 
occupancy  capacity  of  the  shelter,  its 
price  or  any  savings  available,  the 
availability  of  financing,  any  guarantees, 
any  suggestion  that  the  stru(Ture  is 
government  approved,  the  extent  of 
required  maintenance,  any  alternative 
uses  for  the  structure,  and  claims  using 
scare  tactics. 

On  May  28, 1963,  the  Commission 
adopted  the  Guides  for  Advertising 
Radiation  Monitoring  Instruments 
(“Radiation  Monitoring  Guides”).*  The 
Radiation  Monitoring  Guides  address 
advertising  claims  relating  to  the 
suitability  of  the  products  for  their 
intended  purposes  or  for  other  produd 
features  that  are  material  to  consumers. 
The  Radiation  Monitoring  Guides 
discourage  the  advertising  of  any  home 
civil  defense  device  for  measuring  the 
accumulation  or  intensity  of  gamma 
radiation  from  a  nuclear  attack  if  it  fails 
to  meet  the  minimal  standards  of 
identity  for  the  device  established  by 
FEMA.  10  The  Radiation  Monitoring 
Guides  also  encourage  the  seller  to 
disclose  when  any  device  fails  to  meet 
FEMA  standards.  Finally,  the  Guides 
address  claims  relating  to  radiation 
monitoring  devices  which  would  be 
impractical  for  home  civil  defense  use, 
any  suggestion  (other  than  that  the 
product  meets  FEMA  standards)  that  the 
product  is  government  approved,  the 
product’s  durability  or  reliability,  and 
the  ease  of  operating,  interpreting, 
calibration  or  maintaining  the  device. 

III.  Review  of  the  Guides 

The  nature  of  the  produces  subject  to 
the  Fallout  Shelter  and  Radiation 
Monitoring  Guides  and  the  problems 
they  are  meant  to  solve  are  such  that 
any  deceptive  or  unfair  advertising  for 
these  prctducts  would  be  difficult  for 
consumers  to  evaluate  independently. 
For  example,  for  a  structure  to  qualify 
as  a  home  civil  defense  fallout  shelter, 
FEMA  and  the  Fallout  Shelter  Guides 
require  that  it  afford  at  least  a  protection 
factor  (“PF”)  from  gamma  radiation 
from  nuclear  fallout  of  40,  meaning  that 
the  occupant  would  be  exposed  to  a 
dose  V4oth  or  less  than  that  of  the 
unprotected  person.^  Among  other 
things,  the  PF  of  a  fallout  shelter  is 
affected  by  the  exterior  wall  thickness 
and  aperture  percentage;  the  shelter’s 
height  above  the  contaminated  plane  or 
the  percentage  of  its  wall  exposure 

»28  FR  5257.  The  Radiation  Monitoring  Guides 
took  effect  immediately  upon  publication  in  the  FR. 
Originally  appearing  as  section  14.9  of  the 
(Commission's  Administrative  Interpretations,  the 
Guides  were  later  recodiHed  as  16  (CFR  part  232,  32 
FR  15533  (Nov.  8.  1967). 

'"See,  supra,  fn.  8. 

"  P924218.  B-12,  p.  10;  16  (CFR  229.0(a). 


above  the  contaminated  plane;  the 
percentage  of  its  perimeter  shielded  by 
adjacent  buildings,  walls  or  earth  berms; 
its  interior  partitions;  and  the  roof  area 
and  the  total  roof  oveibead  mass 
thickness.  Although  FEMA  provides  a 
graphical  solution  for  determining  the 
PF  of  a  shelter  or  shelter  plan,iz 
individuals  who  are  not  architects  or 
engineers  would  find  it  difficult  to 
determine  the  PF  themselves  or  evaluate 
the  ac(niracy  of  any  representations  of 
their  builders  that  their  shelters  in  fact 
meet  the  minimal  standards.  13 

Similarly,  protection  from  the  effects 
of  blast  horn  a  nuclear  explosion  can  be 
provided  only  by  structures  strong 
enough  to  resist  the  pressure  of  the  blast 
wave  and  whose  entryways  and 
ventilation  and  exhaust  conduits  can  be 
sealed  to  prevent  the  blast  wave  from 
entering  the  structures  that  way. 14  The 
Fallout  Shelter  Guides  provide  that  a 
shelter  characterized  as  “blast-resistant” 
must  be  capable  of  withstanding  a  blast 
overpressure  of  at  least  25  pounds  per 
square  inch  (“psi”),  and  a  “limited 
blast-resistant”  shelter  must  be  capable 
of  withstanding  a  pressure  of  at  least  5 
psi.is  Although  FEMA  provides  model 
building  specifications  for  fallout 
shelters  with  given  blast  capacities,!* 

I2P924218.  B-12.  pp.  6-9. 

13  Although  local  building  licensing  agencies  will 
routinely  review  plans  and  inspect  residential 
building  projects  for  safety,  th^  do  not  typically 
review  the  plans  for  assuring  that  the  structure 
meets  other  standards.  Telephone  interview  of  Dave 
Ferro,  (instruction  Plans  Analyst,  Montgomery 
(iunty  (MD)  Department  of  Environmental 
Protection,  Division  of  Development  Services  and 
Regulations  (Sept.  22. 1993).  Mr.  Ferro  said  that 
neither  the  county  nor  the  State  require  a  home 
civil  defense  structure  to  meet  standards  other  than 
building  and  utility  safety  standards.  Although  this 
represents  only  one  of  thousands  of  local  licensing 
agencies  nationally,  the  Commission  has  no  basis 
for  believing  that  this  agency  is  atypical. 

»«P924218.  B-13.  p.  2. 

*3 16  (TR  229.0(b).  The  blast  capacity  of  a  blast 
or  blast-resistant  shelter  is  determined  by 
determining  its  ability  to  withstand  the 
overpressure  created  by  blast,  measured  in  psi 
above  ambient  atmospheric  pressure.  Even  small  1- 
2  psi  overpressures  exert  tremendous  forces  that 
exceed  the  loads  most  buildings  are  designed  to 
carry  and  extend  great  distances  from  the  point  of 
a  nuclear  explosion.  For  example,  the  12  psi  blast 
pressure  frofo  a  one  megaton  surfece  detonation 
will  destroy  all  but  specially  designed  and 
hardened  facilities  and  98%  of  life  within  1.7  miles 
of  ground  zero;  its  5-12  psi  blast  pressure  will 
cause  severe  damage  to  commercial  buildings  and 
destroy  50%  of  life  between  1.7  and  3  miles  of 
ground  zero;  its  2-5  psi  blast  pressure  will  cause 
moderate  damage  to  commercial  buildings  and 
severe  damage  to  residences  and  destroy  5%  and 
injure  another  45%  of  life  between  3  and  5  miles 
of  ground  zero;  and  its  1-2  psi  blast  pressure  will 
cause  light  damage  to  commercial  buildings  and 
moderate  damage  to  residences  and  injure  25%  of 
life  between  5  and  7  miles  of  ground  zero.  P924218, 
B-12.  p.  5. 

>«For  example,  in  document  P924218,  B-13. 
FEMA  provides  plans  and  specifications  for  a  home 

Continued 
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unskilled  individuals  would  find  it 
difficult  to  determine  the  blast  capacity 
or  the  adequacy  of  the  design  of  any 
given  blast  shelter.  Accordingly,  most 
consumers  would  have  little  basis  for 
themselves  evaluating  the  accuracy  of 
representations  by  builders  respecting 
the  features  of  blast  shelters. 

Finally,  because  devices  to  measure 
the  acciunulation  or  intensity  of  gamma 
radiation  from  nuclear  fallout  serve  no 
purpose  except  in  a  nuclear  attack,  it  is 
to  be  expected  that  they  will  be  stored 
for  prolonged  periods.  Although 
evidence  in  electronic  the  record 
indicates  that  advances  in  technology 
have  made  it  is  less  likely  than  in  1963 
that  there  exist  on  the  market  any 
radiation  monitoring  devices  that  would 
fail  to  meet  the  definitional  standards  in 
the  Radiation  Monitoring  Guides,^' 
these  devices  reqiiire  periodic 
maintenance  and  recalibration.iB  Given 
the  possible  imreliability  of  these 
instruments  after  long  periods  of  storage 
and  the  probable  inexperience  or 
neglect  of  the  individuals  who  would 
have  to  maintain  them  over  a  number  of 
years  and  ultimately  monitor  them  in  a 
nuclear  emergency,  consumers  would 
find  it  difficult  to  evaluate 
independently  advertising  claims 
relating  tc  their  reliability. 

Although  the  Guides  would 
encoiirage  industry  members  to  refrain 
from  making  material  product  claims 
that  are  deceptive  or  unfair  and  that  are 
inherently  difficult  for  consumers  to 
evaluate  independently,  on  the  basis  df 
the  comments  and  other  information  in 
the  record  the  Commission  has 
determined  that  the  market  for  home 
civil  defense  blast  or  follout  shelters  and 
devices  for  measuring  the  accumulation 
or  intensity  of  gamma  radiation  from  a 


dvil  defease  blast  shelter  capable  of  resisting  a  blast 
pressure  of  up  to  15  psL 
IT  Comment  of  Carl  L  Granlund,  Manager  of 
Technical  Services,  fohiu  Hopkins  Institutions. 
Baltimore,  MD,  Pg24218,  B-6.  p.  1.  The  device  for 
measuring  the  accumulated  amount  or  dose  of 
radiation  is  referred  to  by  the  Radiation  Monitoring 
Guides  as  a  “dosimeter.”  According  to  the 
Radiation  Monitoring  Guides  the  dosimeter  must  be 
capable  of  measuring,  tvithin  an  overall  accuracy  of 
plus  or  minus  25%,  the  accumulated  gamma 
radiation  from  zero  to  at  least  600  roentgens  or  from 
zero  to  200  roentgens  when  the  instrument's 
indicator  can  be  reset  to  zero  for  further  use.  16  CFR 
232.1,  examples  2  and  4.  The  device  for  measuring 
the  intensity  of  gamma  radiation  is  referred  to  by 
the  Radiation  Monitoring  Guides  as  a  “rate  meter.” 
According  t6  the  Guides  the  rate  meter  must  not 
measure  gamma  radiation  dose  rates  from  1  to  100 
roentgens  jper  hour,  but  give  a  positive  indication 
whan  the  dose  rate  is  between  100  and  1000 
roentgens  per  hour,  pliu  or  minus  35%  of  true 
gamma  radiation  intensity.  16  CFR  232.1(b), 
examples  l  and  3. 

**FEMA  requires  that  the  devices  be  designed  to 
operate  accurately  after  a  five  year  storage  period, 
and  bajugged  enough  to  withstand  extremes  of  heat 
and  humidity.  P924216.  B-11,  p.  2. 


nuclear  attack  is  small  and  advertising 
for  these  products  is  rare.  For  example, 
Robert  D.  Gallagher,  the  president  of  a 
company  that  makes  radiation 
monitoring  devices,  Nuclear  Sources  & 
Services,  Houston,  TX,  stated: 

With  Russia  no  (sic]  in  disarray  you 
couldn’t  sell  a  Callout  shelter  or  radiation 
instrument  to  the  public  even  if  you 
promised  immortdity  in  your  advertising. 
Thus,  the  guides  will  have  no  economic 
Impact  no  matter  what  restrictions  are 
contained.io 

The  market  for  these  products  has 
shrunk  as  the  threat  of  nuclear  attack 
has  diminished.  Additionally,  the 
Commission  has  received  no  complaints 
from  consumers  or  industry  members 
regarding  the  marketing  of  these 
products  and  has  never  brought  an 
enforcement  action  against  an  industry 
member  for  making  representations 
discouraged  by  the  Guides  or  for  failing 
to  make  disclosures  encouraged  by 
them. 

Given  the  lack  of  a  significant  market 
for  the  products,  the  only  argiunent  for 
retaining  the  Guides  is  that  it  would  be 
worthwhile  to  retain  them  in  case  the 
threat  of  nuclear  attack  were  renewed. 
Ken  Swinth  commented,  “it  is  probably 
not  worth  the  cost  to  make  changes,  and 
if  we  have  a  threat  of  nuclear  war  it 
would  be  beneficial  to  have  these  guides 
‘on  the  books.'  ”  20  Susan  Skinner  made 
a  similar  observation.21  However,  the 
Commission  is  not  persuaded  that 
retaining  these  guides  on  the  theory  that 
they  might  someday  be  useful  justifies 
retaining  them.  Accordingly,  the  - 
Commission  has  determined  that  it  is  in 
the  public  interest  to  eliminate  the 
Guides. 

Lis^of  Subjects  in  16  CFR  Parts  229  and 
232 

Advertising;  Fallout  radiation 
protection;  Home  civil  defense;  Nuclear 
blast  protection;  Trade  practices. 

PARTS  229  and  232-{REMOVEO] 

The  Commission,  under  authority  of 
sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Parts  229  and 
232. 

By  direction  of  the  Commission. 

Donald  S.  Clark. 

Secretary. 

(FR  Doc.  93-31439  Filed  12-23-93;  8:45  am) 
aajJNQ  CODE  tTSO-OI-M 


‘•P924218,  G-l. 
»>P9242t8.  B-4.  p.  2. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[TO  8511] 

RtN  1545-AS17 

Lobbying  Expense  Deductions— Dues 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasviry. 

ACTION:  Tempiorary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  revising  the  rules 
governing  the  deductibility  of  dues  or 
other  similar  amounts  paid  to  certain 
tax-exempt  organizations  that 
participate  in  political  campaigns,  or 
engage  in  lobbying  or  similar  activities. 
(Changes  to  the  tax  law  were  made  by 
section  13222  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  The  text  of 
these  temporary  regulations  also  serves 
as  the  text  of  the  proposed  regulations 
set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

DATES:  These  regulations  are  efiective 
December  27, 1993. 

For  the  date  of  applicability  of  these 
regulations,  see  §  1.162-20T(d). 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Guiry,  202-622-1585  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  sets  forth  temporary 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  162  of  the  Internal  Revenue 
Code  (diode)  as  amended  by  section 
13222  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  1993) 
(107  Stat.  477).  These  rules  relate  to  the 
deductibility  of  dues  or  other  similar 
amounts  that  are  allocable  to  lobbying 
and  political  expends  paid  or  incurred 
by  certain  tax-exempt  organizations 
after  December  31, 1993. 

Explanation  of  Provisions 

Section  13222  of  OBRA  1993 
amended  section  162(e)  of  the  Code, 
relating  to  the  denial  of  deductions  for 
certain  lobbying  and  political 
expenditures,  and  section  6033  of  the 
Code,  relating  to  returns  by  exempt 
organizations.  As  amended,  section 
162(e)  denies  a  deduction  for  certain 
lobbying  and  political  expenditures 
described  in  section  162(e)(1).  Section 
162(e)(2)  provides,  however,  that  certain 
lobbying  and  political  expenditures 
related  to  local  legislation  are  not 
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subject  to  section  162(e)(1).  Section 
162(e)(3)  denies  a  deduction  for  dues  (or 
other  similar  amounts)  paid  to  certain 
tax-exempt  organizations  to  the  extent  a 
person  paying  those  dues  is  notified 
vmder  section  6033(e)(l)(A)(ii)  that  the 
dues  are  allocable  to  expenditvures  to 
which  section  162(e)(1)  applies.  Section 
162(e)(3)  does  not.  however,  apply  to 
dues  paid  to  tax-exempt  organizations 
described  in  section  501(c)(3). 

The  amendments  under  section  13222 
of  OBRA  1993  apply  to  amounts  paid  or 
incurred  after  D^ember  31, 1993. 

The  temporary  regulations  provide 
that,  in  accordance  with  section 
162(e)(3),  a  taxpayer  to  whom  an 
organization  provides  a  notice  described 
in  section  6033(e)(l)(A)(ii)  may  not 
deduct  that  portion  of  the  dues 
estimated  in  the  notice  to  be  allocable 
to  nondeductible  lobbying  and  political 
expenditures,  whether  or  not  the  dues 
are  paid  on  or  before  December  31, 

1993. 

If  dues  paid  before  January  1, 1994, 
are  allocable  to  exponses  paid  or 
incxirred  by  an  organization  before  that 
date  and,  therefore,  the  taxpayer  does 
not  receive  a  notice  imder  section 
6033(e),  the  deductibility  of  such  dues 
will  be  subject  to  prior  law;  that  is, 
those  dues  will  be  subject  to  §  1.162- 
20(c)(3)  of  the  regulations  rather  than 
§  1.162-20T(d). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of 
these  temporary  regulations  will  be 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  James  M.  Cuiry,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 
Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.162-20T  is  added  to 
read  as  follows: 

f  1.162-20T  Expenditures  attributable  to 
lobbying,  political  campaifpia,  attempts  to 
Influence  legislation,  etc.  aruf  certain 
advertising  (tsmporary). 

(a)  through  (c)  (Reserved) 

(d)  Dues  allocable  to  expenditures 
after  1993.  No  deduction  is  allowed 
under  section  162(a)  for  the  portion  of 
dues  or  other  similar  amounts  paid  by 
the  taxpayer  to  an  organization  exempt 
from  tax  (other  than  an  organization 
described  in  section  501(c)(3))  which 
the  organization  notifies  the  taxpayer 
under  section  6033(e)(l)(A)(ii)  is 
allocable  to  expenditures  to  which 
section  162(e)(1)  applies.  The  preceding 
sentence  applies  to  dues  or  other  similar 
cunounts  whether  or  not  paid  on  or 
before  December  31, 1993.  Section 
1.162-20(c)(3)  is  superseded  to  the 
extent  inconsistent  with  this  paragraph 
(d). 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  2, 1993. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  93-31404  Filed  12-23-93;  8:45  am) 
BnUNQ  CODE  4S30-01-U 


26  CFR  Part  1 
[TD  8510] 

RIN  154S-AR97 

TeieFile  Voice  Signature  Teat 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
amendments  to  temporary  regulations 
providing  that  an  individual  Federal 
income  tax  return  completed  as  part  of 
the  TeieFile  Voice  Signature  test  will  be 
treated  as  a  retiun  that  is  signed, 
authenticated,  verified,  and  filed  by  the 
taxpayer  as  required  by  the  Internal 
Revenue  Code.  The  temporary 
regulations,  as' amended,  affect  those 
teocpayers  who  are  eligible  to,  and  elect 
to.  file  their  individu^  Federal  income 
tax  returns  for  the  1993  calendar  year  by 


telephone  under  the  test.  The 
amendments  are  needed  to  implement 
the  test  for  a  second  filing  season.  The 
text  of  the  temporary  legations,  as 
amended,  also  serves  as  the  text  of  the 
proposed  regulations  for  the  notice  of 
proposed  rulemaking  on  this  subject 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

EFFECTIVE  DATE:  The  amendments  to 
these  regulations  are  effective  January 
13, 1994. 

FOR  FURTHER  iNFOmiATION  CONTACT: 

Celia  Gabrysh,  (202)  622-4940  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  and,  pending  receipt 
and  evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  1545-1348.  The  estimated 
annual  burden  per  respondent  varies 
fi-om  5  minutes  to  9  minutes,  depending 
upon  individual  circumstances,  with  an 
average  of  7  minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expect^  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the  IRS. 
Individual  respondents  may  require 
more  or  less  time,  depending  on  their 
particular  circumstances. 

For  further  information  concerning 
this  collection  of  information  and  where 
to  submit  comments  on  this  collection 
of  information,  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  the  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice  of 
proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Backgrormd 

The  IRS  is  actively  engaged  in  efforts 
to  broaden  the  base  of  the  existing 
Electronic  Filing  Program  and  to  reduce 
the  filing  burden  of  taxpayers.  During 
the  1993  filing  season,  the  IRS 
conducted  the  TeieFile  Voice  Signature 
test.  The  purpose  of  the  test  was  to 
explore  the  technical  feasibility,  public 
acceptance,  vulnerability,  and  other 
benefits  and  costs  of  giving  certain 
taxpayers  the  option  of  filing  their 
individual  Federal  income  tax  returns 
by  telephone.  The  IRS  will  conduct  this 
test  again  during  the  1994  filing  season. 
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The  IRS  will  notify  certain 
individuals  who  live  in  the  Cincinnati 
District  Office  geographic  area  that  they 
may  be  eligible  to  participate  in  the 
TeleFile  Voice  Signature  test.  Taxpayers 
eligible  to  participate  in  this  test  (which 
is  again  limited  to  one  filing  season)  are 
single  individuals  who  (1)  are  eligible  to 
file  Form  1040EZ.  Income  Tax  Return 
for  Single  and  Joint  Filers  With  No 
Dependents.  (2)  reside  within  the 
geographic  boundaries  of  the  Cincinnati 
District  Office,  and  (3)  will  Tile  their 
1993  Federal  income  tax  returns  from 
the  same  addresses  horn  which  they 
filed  their  1992  Federal  income  tax 
returns.  Under  sections  6012. 6061.  and 
6065  of  the  Internal  Revenue  Code,  each 
individual  with  gross  income  in  excess 
of  a  speciffed  amount  must  Tile  an 
annual  income  tax  return  that  (1)  is 
signed  in  accordance  with  prescribed 
forms  and  instructions,  and  (2)  except  as 
otherwise  provided  by  the  IRS.  contains 
(or  is  verified  by)  a  written  declaration 
that  the  return  is  made  under  penalties 
of  perjury. 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  part  1)  by 
amending  temporary  regulations 
§§  1.6012-7T.  1.6061-2T  and  1.6065- 
2T.  which  provide  rules  to  facilitate  the 
implementation  of  the  TeleFile  Voice 
Signature  test.  Generally,  the  temporary 
regulations  provide  that  a  taxpayer’s 
individual  Federal  income  tax  return 
will  be  treated  as  having  been  properly 
filed  if  the  taxpayer  is  eligible  to 
participate  in  the  TeleFile  Voice 
Signature  test  and.  pursuant  to  the 
instructions  from  theTeleFile  system 
interactive  voice  computer,  provides  the 
requested  information  and  the  voice 
signature  during  the  telephonic  Tiling 
session. 

Explanation  of  Provisions 

A  participating  taxpayer  will  be 
treated  as  having  Tiled  an  individual 
Federal  income  tax  return  at  the  time 
the  TeleFile  system  interactive  voice 
computer  states  to  the  taxpayer  that  the 
Tiling  is  completed.  The  taxpayer’s  voice 
signature  will  be  treated  as  a  signing 
and  verification  of  the  individual 
Federal  income  tax  return  by  the 
taxpayer.  By  providing  a  voice  signature 
during  the  telephonic  Tiling  session,  the 
taxpayer  will  be  treated  as  having  made 
the  income  tax  return  under  penalties  of 
perjury. 

These  amendments  are  effective  for 
returns  Tiled  by  eligible  taxpayers  in  the 
TeleFile  Voice  Signature  test  after 
January  12. 1994.  and  before  April  16, 
1994.  No  returns  can  be  filed  through 
the  TeleFile  Voice  Signature  test  after 
April  15. 1994. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  signiTicant 
regulatory  action  as  deTined  in 
Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  abd  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Celia  Gabrysh 
of  the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for  part 
1  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  •  •  * 

Par.  2.  Section  1.6012-7T  is  revised  to 
read  as  follows: 

§  1 .601 2-7T  Telephone  return  filing  using 
voice  signature  (temporary). 

(a)  In  general.  For  all  purposes  of  the 
Internal  Revenue  Code,  a  return 
completed  by  an  eligible  taxpayer  under 
the  TeleFile  Voice  Signature  test  in 
accordance  with  the  instructions 
provided  over  the  telephone  is  an 
individual  Federal  income  tax  return 
filed  at  the  time  the  TeleFile  system 
interactive  voice  computer  states  to  the 
taxpayer  that  the  filing  is  completed. 

For  provisions  relating  to  the  signing 
and  verification  of  the  TeleFile  Voice 
Signature  test  returns  made  under  this 
section,  see  §§  1.6061-2T  and  1.6065- 
2T,  respectively. 

(b)  Manner  of  filing  return  by 
telephone.  An  eligible  taxpayer  who 
chooses  to  participate  in  the  TeleFile 
Voice  Signature  test  must  dial  the 
telephone  number  provided  by  the 
Internal  Revenue  Service  from  a  touch- 
tone  telephone.  When  an  eligible 


taxpayer  dials  this  telephone  number, 
the  TeleFile  system  interactive  voice 
computer  will  give  the  taxpayer  filing 
instructions.  The  taxpayer  must  provide 
all  the  information  and  a  voice  signature 
at  the  time  and  in  the  manner  required 
by  those  instructions. 

(c)  Eligible  taxpayer  defined.  An 
eligible  taxpayer  is  a  single  individual 
who  lives  in  the  Cincinnati  District 
Office  geographic  area,  who  is  eligible  to 
file  Form  1040EZ.  Income  Tax  Return 
for  Single  and  Joint  Filers  With  No 
Dependents,  and  whose  current  name 
and  address  appear  on  the  mailing  label 
attached  to  the  taxpayer’s  tax  package 
for  the  calendar  year  for  which  the  Form 
1040EZ  is  to  be  filed. 

(d)  Address  to  which  refunds  are  sent. 
If  a  taxpayer  who  files  a  TeleFile  Voice 
Signature  test  return  is  entitled  to  a 
refund,  the  taxpayer’s  refund  will  be 
sent  to  the  address  on  the  mailing  label 
attached  to  the  taxpayer’s  tax  package. 

(e)  Effective  dates.  (1)  This  section  is 
effective  for — 

(1)  1992  calendar  year  returns  filed  by 
eligible  taxpayers  in  the  TeleFile  Voice 
Signature  test  after  January  13, 1993, 
and  before  April  16, 1993;  and 

(ii)  1993  calendar  year  returns  filed  by 
eligible  taxpayers  in  the  TeleFile  Voice 
Signature  test  after  January  12, 1994, 
and  before  April  16, 1994. 

(2)  No  returns  can  be  filed  under  the 
TeleFile  Voice  Signature  tests  between 
April  16, 1993,  and  January  12. 1994,  or 
after  April  15, 1994. 

Par.  3.  Section  1.6061-2T  is  revised  to 
read  as  follows: 

§  1 .6061 -2T  Signing  of  returns  by  voice 
signature  (temporary). 

(a)  In  general.  An  eligible  taxpayer 
who  makes  an  income  tax  return  under 
§  1.6012-7T  in  the  TeleFile  Voice 
Signature  test  is  treated,  for  all  purposes 
of  the  Internal  Revenue  Code,  as  having 
signed  that  return  by  providing  the' 
voice  signature  at  the  time  and  in  the 
manner  required  by  the  instructions  that 
are  provide  over  the  telephone  by  the 
TeleFile  system  interactive  voice 
computer.  For  provisions  relating  to  the 
verification  of  the  TeleFile  returns  made 
under  §  1.6012-7T,  see  §  1.6065-2T. 

(b)  Effective  dates.  This  section  is 
effective  for — 

(1)  1992  calendar  year  returns  filed  by 
eligible  taxpayers  in  the  TeleFile  Voice 
Signature  test  after  January  13, 1993, 
and  before  April  16. 1993;  and 

(2)  1993  calendar  year  returns  filed  by 
eligible  taxpayers  in  the  TeleFile  Voice 
Signature  test  after  January  12, 1994, 
and  before  April  16, 1994. 

Par.  4.  Section  1.6065-2T  is  revised  to 
read  as  follows: 
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§1.6065-27  Verification  of  returns  by 
voice  signature  (temporary). 

(a)  In  general.  An  eligible  taxpayer 
who  makes  an  income  tax  return  under 
§  1.6012-7T  in  the  TeleFile  Voice 
signature  test,  by  providing  the  voice 
signature  at  the  time  and  in  the  manner 
required  by  the  instructions  that  are 
provided  over  the  telephone  by  the 
TeleFile  system  interactive  voice 
computer,  is  treated  for  all  purposes  of 
the  Internal  Revenue  dxKle  as  having 
affirmed  that  the  return  is  made  under 
penalties  of  perjury  and  as  having 
verified  the  return. 

(b)  Effective  dates.  This  section  is 
effective  for — 

(1)  1992  calendar  year  returns  filed  by 
eligible  taxpayers  in  the  TeleFile  Voice 
Signature  test  after  January  13, 1993, 
and  before  April  16, 1993;  and 

(2)  1993  calendar  year  returns  filed  by 
eligible  taxpayers  in  the  TeleFile  Voice 
Signature  test  after  January  12, 1994, 
and  before  April  16, 1994. 

Dated:  December  13, 1993. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Hevenue. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
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26  CFR  Parts  1  and  602 
rT.D.  85141 
RIN  1545-A065 

Methods  of  Accounting — Limttation  on 
the  Use  of  the  Cash  Receipts  and 
Disbursements  Method  of  Accounting 

AGENCY:  Internal  Revenue  Service, 
Treasury.  . 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  448  of  the 
Internal  Revenue  (Dode  of  1986  (the 
Code)  relating  to  the  limitation  on  the 
use  of  the  cash  receipts  and 
disbursements  method  of  accounting 
(cash  method).  The  final  regulations 
provide  procedures  for  requesting  the 
Commissioner’s  approval  of  an 
accounting  method  change'  required  by 
section  448  and  provide  guidance 
concerning  the  ad)ustment  to  taxable 
income  under  section  481(a)  required  by 
the  method  change.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1986. 

OATES:  The  regulations  are  effective 
December  27, 1993. 

For  dates  of  applicability  of  these 
regulations,  see  §  1.448-l(i)  of  the 
regulations. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Ck>mpertz,  202-622-4910, 
not  a  toll-firee  call. 

SUPPLEMENTARY  INFORMATION: 

Paperwwk  Reduction  Act 

The  collection  of  iitfoimation 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Bud^t  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
0152.  This  collection  of  information 
consists  solely  of  the  required  filing  of 
Form  3115,  Application  for  Change  in 
Accounting  Method.  The  estimated 
average  annual  burden  per  respondent 
is  58  hours. 

This  estimate  is  an  approximation  of 
the  average  time  expect^  to  be 
necessary  for  a  collection  of 
information.  It  is  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  more  or  less 
time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service,  Attn; 

IRS  Reports  Clearance  Officer  PC;FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Background 

On  June  16, 1987,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (52  FR  22764)  §  1.448- 
IT  of  the  temporary  Income  Tax 
Regulations  as  T.D.  8143  in  response  to 
the  enactment  of  section  448  of  the  Code 
by  section  801(a)  of  the  Tax  Reform  Act 
of  1986  (Pub.  L.  No.  99-514, 100  Stat. 
2345).  A  notice  of  proposed  rulemaking 
by  cross-reference  to  the  temporary 
regulations  was  published  in  the 
F^eral  Register  (52  FR  22795)  on  June 
16, 1987  (th«  1987  regulations).  Several 
comments  on  the  1987  regulations  were 
received  concerning  §  1.448-lT(g), 
relating  to  the  treatment  of  an 
accounting  method  change  required  by 
section  448  and  the  timing  rules  for  the 
section  481(a)  adjustment,  §  1.448- 
lT(h),  relating  to  the  procedures  for 
making  a  change  from  the  cash  method 
required  by  section  448,  and  §  1.448- 
lT(i),  relating  to  the  effective  date  of 
section  448.  However,  a  public  hearing 
on  §  1.448-lT(g),  (h),  and  (i)  was  neither 
revested  nor  held. 

On  January  7, 1991,  amendments  to 
paragraphs  (^  and  (h)  of  §  1.448-lT  ^ 


were  published  in  the  Federal  Register 
(56  FR  484)  as  T.D.  8329  (the  1991 
regulations).  A  corresponding  notice  of 
proposed  rulemaking  was  also 
published  in  the  Federal  Register  (56 
FR  508)  of  January  7, 1991.  No 
comments  were  received  on  the  1991 
regulations,  and  a  public  hearing  was 
not  requested. 

Under  section  7805(e),  the  1991 
regulations  expire  within  three  years 
after  their  issuance.  To  provide 
continuing  guidance  concerning 
accounting  method  changes  required  by 
section  448,  this  document  adopts,  with 
modifications,  §  1.448-lT(g),  (h),  and  (i) 
as  final  regulations. 

Explanation  of  Provisions  and 
Discussion  of  Public  Conunents 

Section  448  of  the  Code  generally 
prohibits  the  use  of  the  cash  meth^  by 
C  corporations,  partnerships  with  a  C 
corporation  piartner,  and  tax  shelters.  In 
general,  section  448  is  efiective  for 
taxable  years  beginning  after  December 
31. 1986. 

Paragraphs  (g)  and  (h)  of  §  1.448-1  of 
the  regulations  provide  procedures  for 
making  a  change  from  the  cash  method 
requir^  by  section  448  and  provide 
guidance  concerning  the  adjustment  to 
taxable  income  required  by  section 
481(a).  The  procedures  a  taxpayer  must 
follow  differ  depending  on  whether  the 
change  fiom  the  cash  method  is  timely 
or  untimely  and  whether  the  change  is 
to  an  overall  accrual  method  or  to  a 
method  other  than  an  overall  accrual 
method  (a  special  or  hybrid  method). 

Timely  Change  From  the  Cash  Method 

A  timely  change  to  an  overall  accrual 
method  is  accMnplished  by  attaching  a 
current  Form  3115  to  a  timely  filed 
income  tax  return  (including 
extensions)  for  the  first  taxable  year  in 
which  the  taxpayer  is  subject  to  section 
448.  The  taxpayer  must  type  or  legibly 
print  at  the  top  of  page  1  of  Form  3115: 
“Automatic  Change  to  Accrual 
Method — Section  448.”  In  addition,  the 
taxpayer  must  attach  a  statement  to 
Form  3115  setting  forth  the  period  over 
which  the  section  481(a)  adjustment 
will  be  taken  into  account  and  the  basis 
for  that  conclusion.  A  taxpayer  that 
follows  these  procedures  has  the 
(Commissioner’s  consent  to  the  change 
in  method  of  accounting. 

A  timely  change  to  a  special  or  hybrid 
method  is  generally  accomplished  by 
submitting  Form  3115  to  the  appropriate 
office  of  the  Internal  Revenue  Service  by 
the  due  date  prescribed  in  the 
applicable  administrative  procedure. 
(Under  Rev.  Proc.  92-20, 1992-1  CB. 
685,  which  is  the  current  applicable 
administrative  procedure.  Form  3115 
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generally  must  be  filed  with  the 
National  Office  of  the  Internal  Revenue 
Service  within  180  days  after  the 
beginning  pf  the  year  of  change.) 
However,  under  a  special  rule.  Form 
3115  may  be  submitted  to  the  National 
OHice  on  or  before  30  days  after  the 
close  of  the  first  taxable  year  in  which 
the  taxpayer  is  subject  to  section  448  if 
the  events  or  circumstances  precluding 
continued  use  of  the  cash  method  occur 
after  the  180th  day  of  the  taxable  year. 
See  §  1.448-lT(h)(3)(i)  and  (4)(ii).  The 
taxpayer  must  type  or  legibly  print  at 
the  top  of  page  1  of  Form  3115:  “Change 
to  a  Special  Method  of  Accounting — 
Section  448.” 

A  commentator  recommended  that 
the  deadline  for  submitting  Form  3115 
under  this  special  rule  be  changed  from 
30  days  after  year  end  to  90  days  after 
year  end.  The  Internal  Revenue  Service 
and  the  Treasury  Department  believe 
that  an  extension  of  the  filing  deadline 
is  not  warranted  because  §  1.448- 
lT(h)(4)(ii)  already  provides  a  deadline 
for  filing  Form  3115  later  than  the 
generally  applicable  deadline 
established  by  §  1. 446-1 (e)(3)(i),  under 
which  Form  3115  must  be  submitted 
within  180  days  after  the  beginning  of 
the  taxable  year.  Also,  a  taxpayer  that 
has  missed  the  30-day  deadline  is 
eligible  to  request  relief  under 
§  301.9100-1  of  the  Regulations  on 
Procedure  and  Administration.  Thus, 
there  is  no  need  to  extend  the  deadline. 

In  general,  a  taxpayer  that  makes  a 
timely  change  from  the  cash  method 
generally  takes  the  section  481(a) 
adjustment  into  accoPht  ratably 
(b^inning  with  the  year  of  the  change) 
over  the  shorter  of  (a)  four  taxable  years 
or  (b)  the  number  of  taxable  years  the 
taxpayer  used  the  cash  method.  A 
hospital  that  makes  a  timely  change 
generally  takes  the  section  481(a) 
adjustment  into  account  ratably 
(b^inning  with  the  year  of  the  change) 
over  10  years.  The  final  regulations 
define  hospital  in  a  manner  essentially 
identical  to  the  dehnition  in  the 
temporary  regulations.  However,  a  slight 
change  in  the  language  of  the 
regulations  was  required  because  the 
name  of  the  organization  that  accredits 
hospitals  has  l^n  changed  from  the 
)oint  Commission  of  Accreditation  of 
Hospitals  ()CAH)  to  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO). 

A  commentator  suggest^  that  all 
taxpayers,  not  only  cooperatives 
described  in  section  1381(a).  should 
have  the  option  of  taking  into  account 
a  positive  section  481(a)  adjustment 
entirely  in  the  year  of  the  change  from 
the  cash  method.  However,  this' 
suggestion  is  not  consistent  with  the 


legislative  history  of  section  448,  which 
indicates  that  the  rules  of  Rev.  Proc.  84- 
74, 1984-2  C.B.  736,  are  generally  used 
to  determine  the  timing  of  a  section 
481(a)  adjustment.  See  H.R.  Conf.  Rep. 
841, 99th  Cong..  2d  Sess.  11-288,  289 
(1986).  Rev.  Proc.  84-74  (which  was 
subsequently  superseded  by  Rev.  Proc. 
92-20)  did  not  generally  permit 
taxpayers  to  elect  to  take  a  positive 
section  481(a)  adjustment  into  account 
entirely  in  the  year  of  change. 
Accordingly,  this  comment  has  not  been 
adopted.  However,  the  Hnal  regulations 
permit  taxpayers  to  elect  to  use  a  shorter 
adjustment  period  than  would 
otherwise  be  allowed  if  the  entire  net 
section  481(a)  adjustment  (whether 
positive  or  negative)  is  a  de  minimis 
amount  as  determined  under  the 
applicable  administrative  procedure 
issued  under  §  1.446-l(e)(3)(ii)  for 
obtaining  the  Commissioner’s  consent  to 
a  change  in  accounting  method 
(currently.  Rev.  Proc.  92-20).  See 
section  8.01(1)  of  Rev.  Proc.  92-20 
allowing  taxpayers  to  elect  a  one-year 
adjustment  period  if  the  adjustment  is 
de  mininris  (less  than  $25,000). 

The  temporary  regulations  require  a 
taxpayer  which  ceases  to  engage  in  the 
trade  or  business  to  which  the  section 
481(a)  adjustment  relates  before  the  end 
of  the  maximum  four-year  adjustment 
period  (or,  in  the  case  of  a  hospital,  the 
10-year  adjustment  period)  to  take  into 
account  the  balance  of  that  section 
481(a)  adjustment  in  the  year  of 
cessation.  However,  the  acceleration  of 
the  section  481(a)  adjustment  required 
by  the  cessation  of  trade  or  business  rule 
does  not  apply  if  the  taxpayer  is 
acquired  in  a  section  381  transaction, 
and  the  acquiring  corporation  continues 
to  engage  in  the  trade  or  business  to 
which  the  section  481(a)  adjustment 
relates. 

The  Hnal  regulations  clarify  that  a 
taxpayer  that  terminates  its  existence 
ceases  to  engage  in  the  trade  or 
business.  'The  final  regulations  also 
replace  the  rule  concerning  cessation  of 
trade  or  business  in  a  section  381 
transaction  with  the  rules  concerning 
cessation  of  the  trade  or  business  set 
forth  in  the  applicable  administrative 
procedure  issued  under  §  1.446- 
l(e)(3)(ii)  for  obtaining  the 
Commissioner’s  consent  to  a  change  in 
accounting  method  (currently.  Rev. 

Proc.  92-20).  See  section  8.03(2)  of  Rev. 
Proc,  92-20. 

Untimely  Change  From  the  Cash 
Method 

The  final  regulations  provide  that  a 
taxpayer  making  an  untimely  change 
from  the  cash  method  must  satisfy  the 
general  method  change  requirements  of 


§  1.446-l(e)(3)  (including  any 
applicable  administrative  procedure 
that  is  prescribed  under  the  authority  of 
§  1.446^1(e)(3)(ii)  after  January  7, 1991, 
specifically  for  purposes  of  complying 
with  section  448).  Absent  the 
publication  of  an  administrative 
procedure  that  is  prescribed  under 
§  1.446-l(e)(3)  specifically  addressing 
compliance  with  section  448,  a  taxpayer 
making  an  untimely  change  must 
request  a  change  under  §  1.446-l(e)(3) 
subject  to  any  terms  and  conditions 
(including  the  year  of  change)  as  may  be 
imposed  by  the  Commissioner.  The  final 
regulations  delete  the  provisions  in  the 
1991  regulations  that  a  taxpayer  making 
an  untimely  change  horn  the  cash 
method  by  filing  Form  3115  after 
January  7, 1991,  is  generally  subject  to 
terms  and  conditions  (including  the 
year  of  change)  designed  to  place  the 
taxpayer  in  a  position  no  more  favorable 
than  a  taxpayer  that  timely  complied 
with  section  448.  Under  the  final 
regulations,  unless  an  administrative 
procedure  is  published  specifically 
concerning  method  changes  under 
section  448,  a  taxpayer  subject  to 
section  448  which  makes  an  untimely 
method  change  under  section  448  will, 
in  general,  be  subject  to  the  terms  and 
conditions  (including  the  year  of 
change)  applicable  to  a  Category  A 
method  of  accounting  as  set  forth  in 
Rev.  Proc.  92-20  (or  any  successor 
revenue  procedure). 

Effective  Date  Rules  of  Section  448 

A  comment  letter  on  the  1987  , 
regulations  suggested  that  §  1.448-lT(i). 
relating  to  the  effective  date  of  section 
448,  be  modified  to  reflect  the 
provisions  of  section  801(d)(3)  of  the 
Tax  Reform  Act  of  1986.  This  suggestion 
has  been  adopted  through  the  addition 
of  paragraph  (i)(3)  to  §  1.448-1  of  the 


transitional  rule  for  §  1.448^1  (g), 
relating  to  the  treatment  of  an 
accounting  method  change  required  by 
section  448  and  the  timing  rules  for  the 
section  481(a)  adjustment,  and  §  1.448- 
1(h),  relating  to  the  procedures  for 
making  a  change  horn  the  cash  method 
required  by  section  448.  Under  this 
transitional  rule,  §  1.448-1  (g)  and  (h) 
will  not  be  adversely  applied  with 
respect  to  transactions  entered  into  by 
the  taxpayer  before  Decmber  27. 1993, 
to  the  extent  the  provisions  of  §  1.448- 
1  (g)  and  (h)  were  not  reflected  in 
§  1.448-lT  (g)  and  (h). 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
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Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C*.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  January  7, 1991  (56 
FR  508)  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  the  impact  of  the  notice  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  James  A.  Orefice.  formerly 
of  the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 
26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part: 

Authority:  26  U.S.C  7805.  *  *  * 

Par.  2.  Section  1.448-1  is  added,  and 
paragraphs  (a)  through  (f)  thereof  are 
reserved. 

Par.  3.  Paragraphs  (g).  (h).  and  (i)  of 
§  1.448-lT  are  r^esignated  as 
paragraphs  (g),  (h),  and  (i)  of  §  1.448-1 
and  are  amended  as  follows: 

1.  Paragraph  (g)(2)(ii)(B)(7)  is  amended 
by  removing  the  language  "Joint 
Commission  of  Accreditation  of 
Hospitals”  and  adding  in  its  place  the 
language  "Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  or  its  predecessor”  and  by 
removing  the  language  "JCAH” 
wherever  it  appears  in  that  paragraph 
and  adding  in  its  place  the  language 
"JCAHO”. 

2.  Paragraph  (g)(2)(iii)  is  amended  by 
removing  the  language  "§  1.466-l(e)(3)” 


from  the  second  sentence  and  adding  in 
its  place  the  language  "§  1.446-l(e)(3)” 
and  by  removing  the  last  sentence  in 
that  paragraph. 

3.  Paragraph  (g)(3)(i)  is  amended  by 
removing  the  language  "(g)(3)(ii)”  from 
the  last  sentence  and  adding  in  its  place 
the  language  "(^(2)(ii)”. 

4.  Paragraph  (g)(3)(iii)  is  revised. 

5.  Paragraph  (g)(3)(iv)  is  added. 

6.  Paragraph  (g)(5)  is  amended  by 
removing  the  language  "488”  wherever 
it  appears  in  the  first  and  second 
sentences  and  adding  in  its  place  the 
language  "448”  and  by  removing  the 
language  "chosing”  in  the  last  sentence 
and  adding  in  its  place  the  language 
“choosing”. 

7.  Paragraph  (h)(4)(ii)  is  redesignated 
as  paragraph  (h)(3)(ii). 

8.  Paragraph  (h)(4)  is  amended  by 
removing  the  last  sentence. 

9.  Paragraph  (i)(l)  and  the  third 
sentence  of  paragraph  (i)(2)(i)  are 
revised. 

10.  Paragraphs  (i)(3)  and  (i)(4)  are 
added. 

11.  The  reserved,  revised,  and  added 
provisions  read  as  follows: 

$  1.448-1  Limitation  on  tho  uso  of  tho  cash 
receipts  and  disbursements  method  of 
accounting. 

(a)  through  (f).  [Reserved]  . 

(g)  ‘  ‘ 

(3)*  •  * 

(iii)  Cessation  of  trade  or  business.  If 
the  taxpayer  ceases  to  engage  in  the 
trade  or  business  to  whidh  die  section 
481(a)  adjustment  relates,  or  if  the 
taxpayer  operating  the  trade  or  business 
terminates  existence,  and  such  cessation 
or  termination  occurs  prior  to  the 
expiration  of  the  adjustment  period 
described  in  paragraph  (g)(2)  (i)  or  (ii)  of 
this  section,  the  taxpayer  must  take  into 
account,  in  the  taxable  year  of  such 
cessation  or  termination,  the  balance  of 
the  adjustment  not  previously  taken  into 
account  in  computing  taxable  income. 
For  purposes  of  this  paragraph  (g)(3)(iii), 
the  determination  as  to  whether  a 
taxpayer  has  ceased  to  engage  in  the 
trade  or  business  to  which  the  section 
481(a)  adjustment  relates,  or  has 
terminated  its  existence,  is  to  be  made 
under  the  principles  of  §  1.446- 
l(e)(3)(ii)  and  its  underlying 
administrative  procedures. 

(iv)  De  minimis  rule  fora  taxpayer 
other  than  a  cooperative. 
Notwithstanding  paragraph  (g)(2)(i)  and 
(ii)  of  this  section,  a  taxpayer  other  than 
a  cooperative  (within  the  meaning  of 
section  1381(a))  that  is  required  to 
change  horn  the  cash  method  by  this 
section  may  elect  to  use.  in  lieu  of  the 
adjustment  period  described  in 
paragraph  (g)(2)(i)  and  (ii)  of  this 


section,  the  adjustment  period  for  de 
minimis  section  481(a)  adjustments 
provided  in  the  applicable 
administrative  procedure  issued  under 
§  1.446-l(e)(3)(ii)  for  obtaining  the 
Commissioner’s  consent  to  a  change  in 
accounting  method.  A  taxpayer  may 
make  an  election  under  this  paragraph 
(g)(3)(iv)  only  if— 

(A)  The  taxpayer’s  entire  net  section 
481(a)  adjustment  (whether  positive  or 
negative)  is  a  de  minimis  amount  as 
determined  under  the  applicable 
administrative  procedure  issued  under 
§  1. 446-1 (e)(3)(ii)  for  obtaining  the 
Commissioner’s  consent  to  a  change  in 
accounting  method. 

(B)  The  taxpayer  complies  with  the 
provisions  of  paragraph  (h)(2)  or  (3)  of 
this  section  for  its  first  section  448  year, 

(C)  The  return  for  such  year  is  due 
(determined  with  regard  to  extensions) 
after  December  27, 1993,  and 

(D)  The  taxpayer  complies  with  any 
applicable  instructions  to  Form  3115 
that  specify  the  manner  of  electing  the 
adjustment  period  for  de  minimis 
section  481(a)  adjustments. 

•  *  *  *  fk 

(1)  Effective  date — (1)  In  general. 
Except  as  provided  in  paragraph  (i)(2). 
(3).  and  (4)  of  this  section,  this  section 
applies  to  any  taxable  year  beginning 
after  December  31. 1986. 

(2)  Election  out  of  section  448 — (i)  In 
general.  *  *  *  For  rules  relating  to  the 
making  of  such  election,  see  §  301.9100- 
7T  (temporary  regulations  relating  to 
elections  under  the  Tax  Reform  Act  of 
1986).  *  *  * 

***** 

(3)  Certain  contracts  entered  into 
before  September  25, 1985.  This  section 
does  not  apply  to  a  contract  for  the 
acquisition  or  transfer  of  real  property 
or  a  contract  for  services  related  to  the 
acquisition  or  development  of  real 
property  if— 

(i)  The  contract  was  entered  into 
before  September  25, 1985;  and 

(ii)  The  sole  element  of  the  contract 
which  was  not  performed  as  of 
September  25, 1985,  was  payment  for 
such  property  or  services. 

(4)  Transitional  rule  for  paragraphs 
(g)  and  (h)  of  this  section.  To  the  extent 
the  provisions  of  paragraphs  (g)  and  (h) 
of  this  section  were  not  reflected  in 
paragraphs  (g)  and  (h)  of  §  1.448-lT  (as 
set  forth  in  26  CFR  part  1  as  revised  on 
April  1, 1993),  paragraphs  (g)  and  (h)  of 
this  section  will  not  be  adversely 
applied  to  a  taxpayer  with  respect  to 
transactions  entered  into  before 

'  December  27, 1993. 
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PART  602—0118  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows; 

Authority:  26  U.S.C  780S. 

Par.  5.  Section  602.101(c)  is  amended 
by  adding  an  entry  to  the  table  to  read 
as  follows: 

f  602.101  (Amendedl 

“S  1.448-l(g).  (h).  and  (i) - 1545-0152.” 

Par.  6.  Section  602.101(c)  is  further 
amended  by  removing  all  entries  in  the 
table  for  S1.448-1T. 

Margaret  Milner  Richardsoii, 

Commissioner  of  Internal  Revenue. 

Approved:  December  14. 1993. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doa  93-31406  Filed  12-23-93;  8:45  am) 
BILLMa  COOC  4S30-4MI 


26  CFR  Parts  land  602 
(T-O.S509) 

RIN  1545-AS1S 

Certain  Elections  Under  the  OmnitNis 
Budget  ReconciHation  Act  of  1903 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains  y, 
temporary  regulatiom  relating  to  the 
time  and  manner  of  making  certain 
elections  under  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  These 
regulations  provide  guidance  to  persons 
making  the  elections.  The  text  also 
serves  as  the  text  of  the  notice  of 
proposed  rulemaking  on  this  subject 
that  is  published  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Bradley.  202-622-8104  (not  a 
toll'fi^  number). 

SUPPLEM^fTARY  MFORMATION: 
Paperwork  Reduction  Act 

These  regulations  are  beingissued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  that  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and. 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
OfHce  of  Management  and  Budget 
(OMB)  under  control  number  1545- 
1421.  The  estimated  annual  burden  per 


respondent  varies  from  15  minutes  to  45 
minutes,  depending  on  individual 
circumstances  and  the  particular 
election  involved,  with  an  estimated 
average  of  30  minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expect^  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  these 
collections  of  information,  the  accuracy 
of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  of  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Background 

This  document  contains  temporary 
regulations  relating  to  elections  under 
the  following  sections  of  the  Internal 
Revenue  Code  of  1986  and  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  (Pub. 
L  103-66, 107  Stet.  312)  (the  Act): 


Act  section 

Code  section 

13114  . . . 

1044(a) 

13150  . . 

108(c)(3)(C) 

13206(d)  . . 

163(d)(4)(B)(iN) 

13225  _ 

6655(e)(2MC) 

Not  all  election  provisions  contained 
in  the  Act  are  addressed  by  these 
regulations.  Other  elections  will  be  the 
subject  of  separate  guidance  published 
by  the  Internal  Revenue  Service. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  significant  rules  as 
defined  in  Executive  Order  12866.  It  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  rules,  and.  therefore, 
an  initial  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  George  Bradley,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  Internal  Revenue 


Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Sabjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  parts  1  and  602  of  title 
26  of  the  C(^  of  Federal  Regulations 
are  amended  as  follo%v8; 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  *  *  * 

§  I.108(c)-1T  also  issued  under  the  authority 
of  26  U.S.C  108(d)(9)  *  *  * 

Par.  2.  Section  1.108(c)-lT  is  added 
to  read  as  follows. 

§  1.106(c)-1T  Time  and  ntanner  for  making 
election  under  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (temporary). 

(a)  Description.  Code  section 
108(c)(3)(C).  as  added  by  section  13150 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993,  allows  certain  noncorporate 
taxpayers  to  elect  to  treat  certain 
indebtedness  described  in  section 
108(c)(3)  that  is  discharged  after 
December  31, 1992,  as  qualified  real 
property  business  indebtedness.  This 
discharged  indebtedness  is  excluded 
horn  gross  income  to  the  extent  allowed 
by  Cc^e  section  108. 

(b)  Time  and  manner  for  making  the 
election.  The  election  described  in  this  . 
section  must  be  made  on  the  taxpayer’s 
income  tax  return  for^he  taxable  year  in 
which  the  discharge  occurs.  However,  if 
the  taxpayer  establishes  to  the 
satisfaction  of  the  Commissioner 
reasonable  cause  for  failure  to  file  the 
election  with  the  taxpayer’s  original 
return,  the  taxpayer  may  file  the 
electiqn  with  an  amended  return  or 
claim  for  credit  or  refund.  The  election 
is  to  be  made  on  a  completed  Form  982 
in  accordance  with  that  Form  and  its 
instructions. 

(c)  Revocability  6f  election.  The 
election  describe  in  this  section  is 
revocable  with  the  consent  of  the 
Commissioner. 

(d)  Transition  rule.  If  the  taxpayer’s 
income  tax  return  has  been  filed  or  is 
due  before  March  28, 1994,  the  taxpayer 
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may  make  the  election  with  an  amended 
return  hied  before  June  27. 1994. 

(e)  Effective  date.  The  rules  set  forth 
in  this  section  are  elective  December 

27, 1993. 

Par.  3.  Section  1.163(d)-lT  is  added 
to  read  as  follows. 

§  1.163(d)-1T  Time  and  manner  for  making 
election  under  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (temporary). 

(a)  Description.  Code  section 
163(d)(4)(B)(iii),  as  added  by  section 
13206(d)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  allows  an 
electing  taxpayer  to  take  all  or  a  portion 
of  certain  net  capital  gains,  attributable 
to  dispositions  of  property  held  for 
investment,  into  account  as  investment 
income.  As  a  consequence,  the  capital 
gains  affected  by  this  election  are  not 
eligible  for  the  maximum  capital  gains 
rate  of  28  percent.  The  election  may  be 
made  for  net  capital  gains  recognized  by 
non-corporate  taxpayers  during  any 
taxable  year  beginning  after  D^ember 
31. 1992. 

(b)  Time  and  manner  for  making  the 
election.  The  election  under  Code 
section  163(d)(4)(B)(iii)  must  be  made 
on  or  before  the  due  date  (including 
extensions)  of  the  income  tax  return  for 
the  taxable  year  in  which  the  net  capital 
gain  is  recognized.  The  election  is  to  be 
made  on  Form  4952,  Investment  Interest 
Expense  Deduction,  in  accordance  with 
the  form  and  its  instructions. 

(c)  Revocability  of  election.  The 
electiop  described  in  this  section  is 
revocable  with  the  consent  of  the 
Commissioner. 

(d)  Transition  rule.  If  the  taxpayer's 
income  tax  return  has  been  filed  or  is 
due  before  March  28, 1994,  the  taxpayer 
may  make  the  election  with  an  amended 
return  filed  before  June  27, 1994. 

(e)  Effective  date.  The  rules  set  forth 
in  this  section  are  eflective  December 

27  1993. 

Par.  4.  Section  1.1044(a)-lT  is  added 
under  the  heading  "Common 
Nontaxable  Exchanges”  to  read  as 
follows: 

§  I.1044(a)-1T  Time  and  manner  for 
making  election  under  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (temporary). 

(a)  Description.  Code  section  1044(a). 
as  added  by  section  13114  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  generally  allows  individuals  and 
C  corporations  that  sell  publicly  traded 
securities  after  August  9. 1993,  to  elect 
not  to  recognize  certain  gain  from  the 
sale  if  the  taxpayer  purchases  common 
stock  or  a  partnership  interest  in  a 
specialized  small  business  investment 
company  (SSBIC)  within  the  60-day 
period  thinning  on  the  day  the 
publicly  traded  securities  are  sold. 


(b)  Time  and  manner  for  making  the 
election.  The  election  under  Code 
section  1044(a)  must  be  made  on  or 
before  the  due  date  (including 
extensions)  for  the  income  tax  return  for 
the  year  in  which  the  publicly  traded 
securities  are  sold.  The  election  is  to  be 
made  by  reporting  the  entire  gain  from 
the  sale  of  publicly  traded  securities  on 
Sciiedule  D  of  the  income  tax  return  in 
accordance  with  instnu:tions  for 
Schedule  D,  and  by  attaching  a 
statement  to  Schedule  D  showing — 

(1)  How  the  nonrecognized  gain  was 
calculated. 

(2)  The  SSBIC  in  which  common 
stock  or  a  partnership  interest  was 
purchased. 

(3)  The  date  the  SSBIC  stock  or 
partnership  interest  was  purchased,  and 

(4)  The  ^sis  of  that  SSBIC  stock  or 
partnership  interest. 

(c)  Revocability  of  election.  The 
election  uescribed  in  this  section  is 
revocable  with  the  consent  of  the 
Commissioner. 

(d)  Transition  rule.  If  the  taxpayer’s 
income  tax  return  has  been  Hied  or  is 
due  before  March  28. 1994,  the  taxpayer 
may  make  the  election  with  an  amended 
return  filed  before  June  27, 1994. 

(e)  Effective  date.  The  rules  set  forth 
in  this  section  are  effective  December 

27. 1993. 

Par.  5.  Section  1.6655(e)-lT  is  added 
to  read  as  follows. 

§  1.6655(e)-1T  Time  and  manner  for 
making  election  under  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (temporary). 

(a)  Description.  Code  section 
6655(e)(2)(C),  as  added  by  section  13225 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993,  allows  a  corporate  taxpayer 
to  make  an  annual  election  to  use  a 
different  annualization  period  to 
determine  annualized  income  for 
purposes  of  paying  any  required 
installment  of  estimated  income  tax  for 
a  taxable  year  beginning  after  December 

31. 1993. 

(b)  Time  and  manner  for  making  the 
election.  An  election  under  Code  section 
6655(e)(2)(C)  must  be  made  on  or  before 
the  date  required  for  the  payment  of  the 
first  required  installment  for  the  taxable 
year.  For  a  calendar  or  fiscal  year 
corporation.  Form  8842,  Election  to  Use 
Different  Annualization  Periods  for 
Corporate  Estimated  Tax,  must  be  fried 
by  the  15th  day  of  the  4th  month  of  the 
tax  year  for  which  the  election  is  to 
apply.  Form  8842  must  be  fried  with  the 
Internal  Revenue  Service  Center  where 
the  corporation  fries  its  income  tax 
return. 

(c)  Revocability  of  election.  The 
election  described  in  this  section  is 
irrevocable. 


(d)  Effective  date.  The  rules  set  forth 
in  this  section  are  eflective  December 

27. 1993. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  for  Part  602 
continue5.  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

Par.  7.  Section  602.101(c)  is  amended 
by  adding  the  following  to  the  table: 

“1.108(c}-lT . 1545-1421, 

1.163|d)-lT.., . 1545-1421, 

1.1044(a)-lT . 1545-1421, 

1.6655(e)-lT . 1545-1421.” 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  13, 1993. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  93-31411  Filed  12-23-93;  8:45  am) 
BN.UNQ  COOC  4830-41-0 


26  CFR  Parts  1  and  602 
[70  8506] 

RIN  1545-AS20 

Information  Reporting  for  Discharges 
of  Indebtedness 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
information  reporting  requirements  of 
certain  financial  entities  for  discharges 
of  indebtedness.  The  regulations  reflect 
changes  to  the  Internal  Revenue  Code 
made  by  section  13252  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (the 
Act).  The  text  of  these  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 

DATES:  These  regulations  are  eflective 
January  1, 1994,  and  apply  to  discharges 
of  indebtedness  after  Dumber  31, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Johnnel  L.  St.  Germain  (timing  and 
amount  of  discharge)  at  (202)  622—4930 
or  Michael  F.  Schmit  at  (202)  622-4960, 
both  of  the  Office  of  Assistant  Clhief 
Counsel  (Income  Tax  and  Accounting). 
Neither  telephone  number  is  toll-free. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
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procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  this  regulation 
has  been  reviewed  and,  pending  receipt 
and  evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (C^B)  under  control 
number  1545-1419.  The  time  estimates 
for  the  reporting  requirements  contained 
in  this  regulation  are  reflected  in  the^ 
burden  estimates  for  Form  1099-C 
For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information,  the  accuracy 
of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Background 

This  document  contains  amendments 

to  the  Income  Tax  Regulations  (26  CFR 

parts  1  and  602)  under  section  6050P  of 

the  Internal  Revenue  Code  (Code). 

Section  6050P  requires  certain  financial 

entities  to  report  discharges  of 

indebtedness  of  $600  or  more  during 

any  calendar  year,  and  requires  that 

reporting  entities  make  a  return  at  such 

time  and  in  such  form  as  the  Secretary 

may  by  regulations  prescribe.  Thus, 

these  temporary  regulations  are 

necessary  to  set  foi^  the  time,  form, 

and  manner  of  reporting  under  section 

6050P,  uid  to  provide  guidance  relating^ 

to  the  discharge  of  ind^edness. 

-»*  . 

Explanatioa  of  Prorisioits 

Reporting  requirements 

The  temporary  regulations  provide 
that,  in  general,  financial  entities 
describe  in  section  6050P(c)(l)  of  the 
Code  (applicable  financial  entities)  must 
report  discharges  of  indebtedness  of 
$600  or  more  on  Form  1099-C  Form 
1099-C  must  be  filed  with  the 
appropriate  Internal  Revenue  Service 
office  designated  in  the  instructions  for 
that  form  on  or  before  February  28  of  the 
calendar  year  following  the  year  in 
which  a  reportable  dis^arge  occurs. 

The  information  return  must  be  filed  for 
each  individual  or  entity  whose 
indebtedness  is  discharged,  and  must 
contain:  (a)  The  name,  address,  and 
taxpayer  identification  number  (TIN)  of 
the  debtor;  (b)  the  date  on  which  the 
indditedness  was  discharged;  (c)  the 
amount  of  indebtedness  discharged,  the 
amount  of  indebtedness  discharged  that 
is  interest,  and  the  amount  of 
indebtedness  discharged  that  is 
penalties,  administrative  costs,  and 
fines;  (d)  a  description  of  the  origin  of 


the  indebtedness;  (e)  an  indication.that 
the  indebtedness  was  discharged  in 
bankruptcy,  if  known;  and  (f)  such  other 
information  as  may  be  required  by  Form 
1099-C  or  its  instructions. 

The  regulations  provide  that  section 
6050P  filers  must  also  furnish  a  written 
statement  to  the  individual  or  entity 
whose  indebtedness  is  discharged.  The 
written  statement  is  to  be  furnished  by 
January  31  of  the  year  following  the 
calendar  year  in  which  the  indebtedness 
was  discharged. 

The  regulations  also  provide  guidance 
on  when  an  indebtedness  is  considered 
discharged  and  the  amount  of 
indebtedness  discharged  for  purposes  of 
the  information  reporting  requirements 
of  section  6050P.  The  Service  believes 
this  guidance  will  help  applicable 
financial  entities  comply  with  the 
section  6050P  requirements  to  report 
this  information. 

When  an  Indebtedness  Is  Discharged 

The  regulations  provide  that,  in 
general,  indebtedness  will  be 
considered  discharged  for  purposes  of 
section  6050P(a)(2)  upon  the  occurrence 
of  an  identifiable  event  indicating  that 
the  indebtedness  will  never  have  to  be 
paid  by  the  debtor,  taking  into  account 
ail  the  facts  and  circumstances.  This  is 
consistent  with  the  present  law 
determination  of  when  discharge 
occurs.  See,  e.g.,  Cozzi  v.  Commissioner, 
88  T.C.  435  (1987). 

Under  the  regulations,  an  identifiable 
event  includes,  but  is  not  limited  to:  (a) 

'  A  discharge  of  indebtedness  under  title 
11  of  the  United  States  Code;  (b)  an 
agreement  between  the  applicable 
financial  entity  and  the  debtor  to 
discharge  all  or  a  part  of  an 
indebtedness  (including  an  agreement 
that  results  in  an  exchange  under 
section  1001);  and  (c)  a  cancellation  or 
extinguishment  by  operation  of  law  that 
renders  the  debt  unenforceable  (such  as 
the  expiration  of  the  statute  of 
limitations  for  collection  of  the 
indebtedness).  In  contrast,  a 
bookkeeping  entry  (such  as  a  deduction 
for  book  or  regulatory  reporting 
purposes  or  a  pcutial  or  foil  bad  debt 
deduction  for  tax  purposes)  is  not.  of 
itself,  an  identifiable  event.  However,  a 
b<x)kkeeping  entry  is  one  of  the  facts 
and  circumstances  taken  into  accx)unt  in 
determining  whether  a  discharge  has 
(xxmrred.  Similarly,  collection  activity 
by  the  applicable  financial  entity  is  one 
of  the  facts  and  circumstances  taken 
into  account  in  determining  whether  a 
discharge  has  occurred. 

Amount  of  Indebtedness  Discharge 

For  purposes  of  reporting  the  amount 
of  indebtedness  discharged,  the 


regulations  provide  that  indebtedness  is 
any  amount  owed  to  an  applicable 
financial  entity,  including  princip>al, 
interest,  penalties,  administrative  costs, 
and  fines,  to  the  extent  the  amount 
constitutes  an  indebtedness  under 
section  61(a)(12).  The  amount  of 
indebtedness  discharged  may  represent 
all,  or  only  a  part,  of  the  total  amount 
owed  to  the  applicable  financial  entity. 
The  legislative  history  makes  it  clear 
that  reporting  is  required  whether  or  not 
the  amount  of  debt  discharged  is 
includible  in  the  debtor's  gross  income. 
H.R.  Conf.  Rep.  No.  213, 103d  Cong.,  1st 
Sess.  1,671  (1993). 

The  regulations  do  not  address 
whether  the  settlement  of  a  disputed 
debt  is  a  discharge  of  indebtedness 
within  the  meaning  of  section  61(a)(12) 
and.  thus,  is  requi^  to  be  reported 
under  section  6050P.  The  Service 
welcomes  comments  on  the  treatment  of 
the  settlement  of  disputed  debts  under 
section  6050P. 

Other  Issues 

The  regulations  provide  that,  if  a 
discharge  of  indebtedness  reportable 
under  section  60SOP  occurs  in  a 
transaction  also  reportable  under 
section  6050)  (relating  to  foreclosures 
and  abandonments  of  secured  property), 
both  Form  1099-A,  Acquisition  or 
Abandonment  of  Secur^  Property;  and 
Form  1099-C,  Cancellation  of  Debt, 
must  be  filed.  The  Service  welcomes 
comments  on  coordinating  the 
information  reporting  required  under 
section  6050)  with  that  required  under 
section  6050P. 

The  regulations  also  provide  rules 
relating  to  the  use  of  magnetic  media. 
TIN  solicitations,  recordkeeping 
requirements,  and  reporting  with 
respect  to  multiple  debtors. 

Effective  Date 

The  temporary  regulations  are 
effective  for  debts  discharged  after 
December  31, 1993.  ^ 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
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comment  on  their  impact  on  small 
businesses. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Michael  F.  Schmit  and 
Johnnel  L.  St.  Germain  of  the  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects 
26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows; 

Authority:  26  U.S.C  7805  *  *  *  Section 
1.6050P-1T  also  issued  under  26  U.S.C 
6050P.  *  *  * 

Par.  2.  Sections  1.6050P-0T  and 
1.6050P-1T  are  added  to  read  as  ^ 
follows: 

§1.6050P-OT  Table  of  contents 
(temporary). 

This  section  lists  the  major  captions 
that  appear  in  §  1.6050P-1T. 

Section  1.6050P-1T  Inf ormation  reporting 
for  discharges  of  indebt^ness  by  certain 
financial  entities  (temporary). 

(a)  Reporting  requirement. 

(1)  In  general. 

(2)  No  aggregation. 

(3)  Time  and  place  for  reporting. 

(b)  Date  of  discharge. 

(1)  In  general. 

(2)  Identifiable  events. 

(i)  In  general. 

(ii)  Bookkeeping  entries. 

(3)  Cc^lection  activity. 

(c)  Indebtedness. 

(1)  In  general. 

(2)  Amounts  not  includible  in  income. 

(d)  Additional  rules. 

(1)  Transactions  reportable  under  section 
6050J. 

(2)  Multiple  debtors. 

(i)  In  general 

(ii)  joint  and  several  liability. 

(3)  Use  of  magnetic  media. 

(4)  TIN  solicitation  requirement 

(i)  In  general. 

(ii)  Manner  of  requesting  TIN. 

(5)  Recordkeeping  requirements. 

(e)  Requirement  to  furnish  statement. 

(1)  In  general. 

(2)  Furnishing  copy  of  Form  1099-C 


(3)  Time  and  p4ace  for  furnishing 
statement 

(f)  Penalties. 

(g)  Effective  date. 

§  1.6050P-1T  Information  reporting  for 
discharges  of  indebtedness  by  certain 
financial  entities  (temporary).^ 

(a)  Reporting  requirement — (1)  In 
general.  Any  applicable  financial  entity 
(as  defined  in  section  6050P(c}(l))  that 
discharges  an  indebtedness  of  any 
person  (within  the  meaning  of  section 
7701(a)(1))  of  at  least  $600  during  a 
calendar  year  must  file  an  information 
return  on  Form  1099-C  with  the 
Internal  Revenue  Service.  The  return 
must  include  the  following 
information — 

(1)  The  name,  address,  and  taxpayer 
identification  number  (TIN),  as  defined 
in  section  7701(a),  of  each  person  whose 
indebtedness  was  discharged  during  the 
calendar  year, 

(ii)  The  date  on  which  the 
ind^edness  was  discharged,  as 
described  in  paragraph  (b)  of  this 
sectimi; 

(iii)  The  amount  of  indebtedness 
discharged,  the  amount  of  indebtedness 
discharged  that  is  interest,  and  the 
amount  of  indebtedness  discharged  that 
Is  penalties,  administrative  costs,  and 
fines,  as  described  in  paragraph  (c)  of 
this  section; 

(iv)  A  description  of  the  origin  of  the 
ind^tedness,  such  as  a  student  loan,  a 
mortgage,  or  a  credit  card  expenditure; 

(v)  An  indication  that  the 
indditedness  was  discharged  in 
bankruptcy,  if  known;  and 

(vi)  Any  other  information  required 
by  Form  1099-C  or  its  instructions. 

(2)  No  aggregation.  For  purposes  of 
reporting  under  this  section,  multiple 
discharges  of  indebtedness  of  less  than 
$600  during  a  calendar  year  are  not 
required  to  be  aggregated  unless  such 
separate  discharges  are  pursuant  to  a 
plan  to  evade  the  reporting 
requirements  of  this  section. 

(3)  Time  and  place  for  reporting. 
Returns  required  by  this  section  must  be 
filed  with  the  Internal  Revenue  Service 
office  designated  in  the  instructions  for 
Form  1099^  on  or  before  Felwuary  28 
of  the  year  following  the  calendar  year 
in  which  the  indebtedness  was 
discharged. 

(b)  Date  of  discharge — (1)  In  general. 
For  purposes  of  this  section, 
indebtedness  will  be  considered 
discharged  upon  the  occurrence  of  an 
identifiable  event  indicating  that  the 
indebtedness  will  never  have  to  be  paid 
by  the  debtor,  taking  into  account  all  the 
facts  and  circumstances. 

(2)  Identifiable  events— (i)  In  general. 
An  identifiable  event  includes,  but  is 
not  limited  to — 


(A)  A  discharge  of  indebtedness  under 
title  11  of  the  United  States  Code; 

(B)  An  agreement  between  the 
applicable  financial  entity  and  the 
debtor  to  discharge  an  indebtedness 
(including  an  agreement  that  results  in 
an  exchange  under  section  1001), 
provided  that  the  last  event  necessary  to 
efiectuate  the  discharge  has  occurred; 
and 

(C)  A  cancellation  or  extinguishment 
by  operation  of  law  that  ren^rs  the  debt 
unenforceable  (such  as  the  expiration  of 
the  statute  of  limitations  for  collection 
of  the  indebtedness). 

(ii)  Bookkeeping  entries.  A 
bookkeeping  entry  (such  as  a  deduction 
for  book  or  regulatory  reporting 
purposes  or  a  partial  or  fiill  bad  debt 
deduction  for  tax  purposes)  is  not.  of 
itself,  an  identifiable  event.  However,  a 
bookkeeping  entry  is  one  of  the  facts 
and  circumstances  that  is  taken  into 
account  in  determining  whether  a 
discharge  has  occurred. 

(3)  Collection  activity.  Collection 
activity  by  the  applicable  financial 
entity  is  one  of  the  facts  and 
circumstances  that  is  taken  into  account 
in  determining  whether  a  discharge  has 
occurred.  For  purposes  of  determining 
whether  part  of  an  indebtedness  has 
been  discharged,  collection  activity  with 
respect  to  the  remaining  indebtedness  is 
disregarded. 

(c)  Indebtedness — (1)  In  general.  For 
purposes  of  reporting  the  amoqnt  of 
ind^edness  discharged  under 
paragraph  (a)(iii)  of  this  section,  an 
indebtedness  is  any  amount  owed  to  an 
applicable  financial  entity  including 
principal,  interest,  penalties, 
administrative  costs,  and  fines,  to  the 
extent  the  amount  constitutes  an 
indebtedness  for  purposes  of  section 
61(a)(12).  The  amount  of  indebtedness 
discharged  may  represent  ail,  or  only  a 
part,  of  the  total  amount  owed  to  the 
applicable  financial  entity. 

(2)  Amounts  not  includible  in  income. 
Discharged  indebtedness  described  in 
paragraph  (c)(1)  of  this  section  must  be 
reported  regardless  of  whether  the 
debtor  is  subject  to  tax  on  the 
discharged  debt.  Thus,  the  entire 
amount  of  ind^tedness  discharged 
must  be  reported  even  if.  for  example, 
the  debt  was  discharged  in  bankruptcy, 
and  the  reporting  entity  knows  that  the 
debtor  qualifies  for  an  exclusion  under 
section  108. 

(d)  Additional  rules — (1)  Transactions 
reportable  under  section  6050J.  If  a 
discharged  indebtedness  reportable 
under  this  section  occurs  in  a 
transaction  reportable  under  section 
6050)  (relating  to  foreclosures  and 
abandonments  of  secured  property), 
both  Form  1099-A,  Acquisition  or 
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Abandonment  of  Secured  Property  ,  and 
Form  1099-C.  Cancellation  of  Debt, 
must  be  Hied. 

(2)  Multiple  debtors — (i)  In  general.  In 
the  case  of  a  discharge  of  indebtedness 
involving  more  than  one  debtor,  a  return 
under  this  section  must  be  Tiled  for  each 
debtor  that  had  a  debt  of  $600  or  more 
discharged. 

(ii)  Joint  and  several  liability.  If 
multiple  debtors  are  jointly  and 
severally  liable  on  an  indebtedness,  the 
return  Tiled  under  this  section  for  each 
debtor  must  reflect  the  entire  amount  of 
indebtedness  discha^d. 

(3)  Use  of  magnetic  media.  Any  return 
required  under  section  6050P  and  this 
section  must  be  filed  on  magnetic  media 
to  the  extent  required  by  section  6011(e) 
and  the  regulations  thereunder.  A 
failure  to  flle  on  magnetic  media  when 
required  constitutes  a  failure  to  file  an 
information  return  under  section  6721. 
Any  person  not  required  by  section 
6011(e)  to  Tile  returns  on  magnetic 
media  may  request  permission  to  do  so 
under  applicable  regulations  and 
revenue  procedures. 

(4)  TIN  solicitation  requirement — (i) 

In  general.  All  reasonable  efforts  must 
be  made  to  obtain  the  TIN  of  the  person 
whose^ indebtedness  is  discharged.  For 
this  purpose,  the  TIN  may  be  obtained 
at  the  time  the  debtor  incurs  the  debt. 

If  the  TIN  is  not  obtained  prior  to  the 
time  the  debt  is  discharged,  the  TIN 
must  be  requested  of  the  debtor  for 
purposes  of  meeting  the  requirements  of 
this  section. 

(ii)  Manner  of  requesting  TIN.  A  TIN  f 
request  made  after  thexlebt  is 
discharged  must  clearly  notify  the 
debtor  that  the  Internal  Revenue  Service 
requires  the  debtor  to  furnish  its  TIN, 
and  that  failure  to  furnish  such  TIN 
subjects  the  debtor  to  a  $50  penalty 
imposed  by  the  Internal  Revenue 
Service.  No  particular  form  is  required 
to  solicit  a  IIN.  A  request  made  on 
Form  W-9  satisTies  the  reasonable 
efforts  requirement  of  this  section.  A 
TIN  provided  under  this  section  is  not 
required  to  be  certifled  under  penalties 
of  perjury. 

(5)  Recordkeeping  requirements.  Any 
applicable  financial  entity  required  to 
Tile  a  return  with  the  Internal  Revenue 
Service  under  paragraph  (a)  of  this 
section  must  also  retain  a  copy  of  the 
return,  or  have  the  ability  to  reconstruct 
the  data  required  to  be  included  on  the 
return  under  paragraph  (a)(1)  of  this 
section,  for  at  least  four  years  from  the 
date  such  return  is  required  to  be  Tiled 
under  paragraph  (a)(3)  of  this  section. 

(e)  Requirement  to  furnish 
statement — (1)  In  general.  Any 
applicable  Tinancial  entity  required  to 
flle  a  return  under  paragraph  (a)  of  this 


section  must  furnish  to  each  person 
whose  name  is  shown  on  sudi  return  a 
written  statement  that  includes  the 
following  information — 

(1)  The  information  required  by 
paragraph  (a)(1)  of  this  section; 

(ii)  The  name,  address,  and  TIN  of  the 
applicable  flnancial  entity  required  to 
Tile  a  return  under  paragraph  (a)  of  this 
section;  and 

(iii)  A  legend  identifying  the 
statement  as  important  tax  information 
that  is  being  furnished  to  the  Internal 
Revenue  Service,  and  informing  the 
debtor  about  a  possible  negligence 
penalty  or  other  sanction  for  failure  to 
report  taxable  income. 

(2)  Furnishing  copy  of  Form  1099-C. 
The  requirement  to  provide  a  statement 
to  the  debtor  will  be  satisTied  if  the 
applicable  flnancial  entity  furnishes 
copy  B  of  the  Form  1099-C  or  a 
substitute  statement  that  complies  with 
the  requirements  of  the  current  revenue 
procedure  for  substitute  Forms  1099. 

(3)  Time  and  place  for  furnishing 
statement.  The  statement  required  by 
this  paragraph  (e)  must  be  furnished  to 
the  debtor  on  or  before  January  31  of  the 
year  following  the  calendar  year  in 
which  the  indebtedness  was  discharged. 
The  statement  will  be  considered 
furnished  to  the  debtor  if  it  is  mailed  to 
the  debtor’s  last  known  address. 

(f)  Penalties.  The  penalties  for  failure 
,  to  comply  with  the  requirements  of  this 

sik:tion  are  provided  in  sections  6721 
through  6724. 

(g)  Effective  date.  This  section  applies 
to  discharges  of  indebtedness  after 
December  31, 1993. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read: 

Authority:  26  U.S.C.  7805. 

§602.101  [Amended] 

Par.  4.  Section  602.101(c)  is  amended 

by  adding  “1.6050P-1T . 1545-1419” 

in  numerical  order  in  the  table. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  13, 1993. 

Leslie  Samuek, 

Assistant  Secretary  of  the  Treasury. 

IFR  Doc.  93-31308  Filed  12-23-93;  8:45  am| 
BILUNO  CODE  4S30-0t-l> 


26  CFR  Parts  47  and  48 

[TO  8512] 

RIN  1545-AS33 

Amendments  to  the  Temporary  Fuel 
Floor  Stocks  Taxes  Regulations  and 
the  Temporary  Diesel  Fuel  Excise  Tax 
Regulations  Under  the  Omnibus 
Budget  Reconciliation  Act  of  1993 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  amend  the 
temporary  regulations  relating  to  the 
fuel  floor  sto^s  taxes  (TD  8498) 
published  in  the  Federal  Register  on 
November  29, 1993  (58  FR  62526)  and 
the  diesel  fuel  excise  tax  regulations  (TD 
8496)  published  in  the  Federal  Register 
on  November  30, 1993  (58  FR  63069). 

The  amendments  allow  diesel  fuel  dyed 
past  the  terminal  rack  to  qualify  for 
exemption  from  the  floor  stocks  tax  and 
modify  the  requirements  for  dyeing  of 
diesel  fuel  destined  for  nontaxable  uses. 
They  affect  producers,  marketers,  and 
users  of  diesel  fuel. 

EFFECTIVE  DATE:  These  regulations  are 
effective  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Madden  (202)  622-4537  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Floor  Stocks  Tax 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (Act)  imposes  a  floor  stocks 
tax  on  diesel  fuel  that  is  held  by  any 
person  at  the  first  moment  of  January  1, 
1994,  if  (A)  no  tax  was  imposed  on  the 
fuel  under  section  4041(a)  or  4091  of  the 
Internal  Revenue  Code  as  in  effect  on 
December  31, 1993,  and  (B)  tax  would 
have  been  imposed  by  section  4081,  as 
amended  by  the  Act,  on  any  prior 
removal,  entry,  or  sale  of  the  fuel  had 
section  4081  applied  to  the  fuel  for 
periods  before  January  1, 1994.  The  rate 
of  the  January  1, 1994,  floor  stocks  tax 
is  24.4  cents  per  gallon. 

The  temporary  floor  stocks  tax 
regulations  provide  an  exception  to  the 
January  1, 1994,  floor  stocks  tax  for 
diesel  fuel  that  satisfied  the 
requirements  of  section  4082  (relating  to 
exemption  from  the  diesel  fuel  tax  for 
dyed  fuel)  at  the  time  the  diesel  fuel  was 
removed  from  the  terminal.  . 

Diesel  Fuel  Excise  Tax;  Exception  for 
Dyed  Fuel 

The  Act  also  provides,  effective 
January  1, 1994,  that  diesel  fuel  that  is 
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determined  to  be  destined  for  a 
nontaxable  use  is  not  subject  to  tax  if  it 
is  indelibly  dyed  in  accoidance  with 
regulations  prescribed  by  the  Secretary. 
The  temporary  diesel  fuel  tax 
regulations  prescribe  the,type  and 
concentration  of  dyes  that  are  to  be  used 
to  dye  diesel  fuel. 

Explanation  of  Provisions 

Floor  Stocks  Tax 

This  dociunent  removes  the 
requirement  that  diesel  fuel  be  dyed  at 
the  time  of  its  removal  from  the  terminal 
to  be  exempt  from  the  floor  stocks  tax. 
Thus,  diesel  fuel  that  meets  the 
requirements  of  §  48.4082-lT(b)  of  the 
temporary  regulations  but  is  dyed  past 
the  terminal  rack  is  ncrt  subject  to  the 
January  1, 1994,  floor  stocks  tax. 

Diesel  Fuel  Excise  Tax;  Exception  for 
Dyed  Fuel 

This  document  modifies  the 
description  of  the  type  of  the  blue  dye 
requir^  to  be  used  for  exempt  high 
sulfur  diesel  fuel  and  the  type  of  red  dye 
required  to  be  used  for  exempt  low 
sulfur  diesel  fuel.  It  also  modifies  the 
concentration  of  blue  dye  allowed  by 
the  temporary  regulations  for  a 
transitional  peri^. 

Special  Analyses  « 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6]  do  not  apply  to 
these  regulations,  and.  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(fl  of 
the  Internal  Revenue  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Edward 
Madden,  Oflice  of  the  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  other  personnel 
from  the  IRS  and  Treasury  E)epartment 
participated  in  their  development. 

List  of  Subjects  in  26  CFK  Parts  47  and 
48 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  47  and  48 
are  eunended  as  follows: 


PART  47— FLCX>R  STOCKS  TAXES 

Paragraph  1.  The  authority  citation 
for  part  47  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  1  * 

§47.3-6T  [Amended] 

Par.  2.  Section  47.3-6T(a)  is  amended 
by  removing  the  language  “Section"  and 
adding  in  its  place  “Except  as  provided 
in  §  47.3-7T,  section”. 

Par.  3.  Section  47.3-7T  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§47.3-7T  Exception  to  the  January  1, 

1994^  floor  stocks  tax  (temporary). 
****•' 

(b)  Exception  for  dyed  fuel.  The 
January  1, 1994,  floor  stocks  tax  does 
not  apply  to  diesel  fuel  that  satisfies  the 
dyeing  requirements  of  §  48.4082-lT(b) 
of  this  chapter  by  March  31, 1994,  or  by 
the  time  the  fuel  is  sold  by  the  person 
holding  the  fuel  at  the  first  moment  of 
January  1, 1994,  whichever  is  earlier. 
Thus,  for  example,  diesel  fuel  held  by 
a  heating  oil  retailer  for  sale  for  use  as 
home  heating  oil  is  exempt  ficm  the 
January  1, 1994,  floor  stocks  tax  if  the 
retailer  or  another  person  has  dyed  the 
fuel  and  the  fuel  satisfies  the 
requimnents  of  §  48.4082-lT(b)  of  this 
chapter. 

PART  4&-MANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Par.  4.  The  authority  citation  for  part 
48  continues  to  read  in  part  as  follows: 
Authority:  26  U.S.C  7805  *  *  * 

Par.  5.  Section  48.4082-lT  is 
amended  by  revising  paragraphs  (b)(1) 
and  (b)(2)(i)  to  read  as  follows: 

§48.4082-17  Diesel  fuel  tax;  exen^flon 
(temporary). 

***** 

(b)  Dyeing  and  marking 
requirements — (1)  Dyeing;  high  sulfur 
fuel.  Diesel  fuel  that  is  requi^  to  be 
dyed  blue  pursuant  to  the 
Environmental  Protection  Agency’s  high 
sulfur  diesel  fuel  requirement  (40  CFR 
80.29)  satisfies  the  dyeing  requirement 
of  this  paragraph  (b)  only  if  it  contains — 

(i)  For  periods  before  April  1. 1994, 
the  blue  dye  1,4  dialkylamino- 
anthraquinone  in  a  concentration  of  at 
least  1.2  pounds  of  active  ingredient 
(exclusive  of  the  solvent)  per  thousand  . 
barrels  of  diesel  fuel  and 

(ii)  For  periods  after  March  31, 1994, 
the  blue  dye  1,4  dialkylamino- 
anthraquinone  (Color  Index  Solvent 
Blue  98)  in  a  concentration  of  at  least  10 
pounds  of  active  ingredient  (exclusive 
of  the  solvent)  per  thousand  barrels  of 
diesel  fuel;  or 


(iii)  Any  other  dye  of  a  type  and  in  a 
concentration  that  is  approved  by  the 
Commissioner. 

(2)  *  *  • 

(i)  The  dye  red  di-azo  (Ckrior  Index 
Solvent  Red  164)  in  a  concentration  of 
at  least  5.6  pounds  of  active  ingredient 
(exclusive  of  the  solvent)  per  thousand 
barrels  of  diesel  fuel;  or 
***** 

Approved:  December  16, 1993. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  93-31405  Filed  12-23-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
RIN  2115-AA97 

COTP  Los  Angales^.ong  Beach,  CA 
Regulation  93-4)13 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule;  cancellation. 

SUMMARY:  The  Oiast  Guard  is  cancelling 
the  following  safety  zones:  33  CFR 
165.T1103  which  was  established 
February  9, 1990  for  the  cleanup  eflort 
in  response  to  the  TA7  Ammican  Trader 
oil  spill:  33  165.1113  which  was 

established  April  19. 1989  for  the 
construction  of  Pier  J  in  the  Port  of  Long 
Beach;  and  33  CFR  165.T1128  which 
was  established  May  11, 1983  around 
Oil  Platfwm  Esther  in  San  Pedro  Bay, 
California  to  protect  vessels  fitun 
hazards  associated  with  its  construction. 
Each  of  the  above  safety  zones  was 
meant  to  be  temporary  in  ndture,  and 
are  now,  no  longer  necessary. 

EFFECnVE  OATES:  All  three  safety  zones 
will  tmminate  January  26. 1994. 

FOR  FURTHER  MFORMATION  CONTACT: 
LTJG  K.lei^  Johnson.  Port  Operations 
Department,  Marine  Safety  Office  Los 
AngeleS'Long  Beach,  at  (310)  980-4454. 
SUPPLEMENTARY  INFORMATION:  A  Notice . 
of  Proposed  Rulemaking  (NPRM)  was 
not  published  for  this  regulation 
because  the  need  for  these  safety  zones 
has  long  since  passed.  No  adverse 
comments  are  expected. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  K.Ieigh  Johnson,  project  officer. 
Marine  Safety  Office  Los  Angeles-Long 
Beach  and  LCDR  Craig  Judoiiess, 
project  attorney.  Eleventh  0)ast  Guard 
District  Legal  Office. 
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Discussion  of  Regulation 
The  circumstances  which  necessitated 
the  establishment  of  these  safety  zones 
no  longer  exist:  33  CFR  165.T1103  (the 
cleanup  operations  for  the  T/V 
American  Trader  oil  spill  in  1990  have 
been  completed:  33  CTO  165.1113  (the 
Pier  J  construction  project  in  the  Port  of 
Long  Beach  is  finished;  33  CFR 
165.T1128  (the  construction  of  Oil 
Platform  Esther  is  completed). 

This  regulation  is  issued  pursuant  to 
33  U.S.C  1231  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

Regulatory  Assessment 
This  regulation  is  not  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary. 

Collection  of  Information 
This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.) 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that  f. 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assesanent  and  Certification 

This  proposal  is  not  considered  a 
signiffcant  regulatory  action  under 
Executive  Order  12866  and  is 
nonsignflcant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  ^  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Crast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.b.2. 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation. 


List  of  Subjects  in  33  CFR  Part  165 
Harbors,  Marine  safety.  Navigation 
(water).  Records  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Final  Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1, 
6.04-6  and  160.5. 

§§165.T1103, 165.1113,  and  165.T1128 
[Removed] 

2.  In  part  165,  sections  165.T1103 
Safety  Zone:  Port  of  Los  Angeles/Long 
Beach,  CA,  165.1113  San  Pedro  Bay, 
California — safety  zone,  and  165.T1128 
Safety  Zone:  San  Pedro  Bay,  California, 
are  removed. 

Dated:  December  20, 1993. 

).B.  Morris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beach,  CA. 

IFR  Doc.  93-31518  Filed  12-23-93;  8:45  ami 

BILUNQ  CODE  4aiO-14-M 


33  CFR  Part  165 

[CGD01-e3-153] 

Safety  Zone;  New  Bedford  First  Night 
Fireworks  Display,  New  Bedford 
Harbor,  New  Bedford,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  New  Buford  main  ship  channel 
south  of  the  New  Bedford/Fairhaven 
Bridge  in  the  vicinity  of  New  Bedford 
Channel  Lighted  Bell  Buoy  16  (LLNR 
16895),  during  the  New  Bedford  First 
Night  fireworks  display.  This  safety 
zone  is  needed  to  protect  vessels  in  the 
vicinity  of  the  display,  as  well  as 
personnel  onboard  these  vessels,  fiom 
potential  hazards  associated  with  the 
fireworks  display. 

EFFECTIVE  DATES:  This  regulation  is 
effective  between  the  hours  of  11  p.m. 
on  December  31, 1993,  and  1  a.m.  on 
January  1, 1994,  unless  terminated 
sooner  by  the  Captain  of  the  Port 
Providence.  There  will  be  no  rain  date 
for  this  event. 

FOR  FURTHER  INFORMATiON  CONTACT: 

LT  J.C.  Wong  of  Marine  Safety  Field 
Office  New  Bedford  at  (508)  999-0072. 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  J.C.  Wong,  Project  Manager 
for  the  Coast  Guard  Captain  of  the  Port 
Providence,  and  Lieutenant  Commander 
Stieb,  Project  Counsel  for  the  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

As  authorized  by  5  U.S.C.  533,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  the 
application  was  received,  there  was  not 
sufficient  time  to  publish  proposed 
rules  in  advance  of  the  event.  If  the 
event,  which  is  centered  around  a 
national  holiday,  were  required  to  be 
postponed  by  publishing  a  NPRM,  the 
event  would  be  canceled.  Publishing  an 
NPRM  and  delaying  the  event  would  be 
contrary  to  the  public  interest  since  the 
fireworks  display  is  to  celebrate  the 
New  Year’s  ‘national  holiday. 

Background  and  Purpose 

On  December  31, 1993,  the  city  of 
New  Bedford  is  sponsoring  a  fireworks 
display  in  celebration  of  New  Year’s 
Eve.  The  fireworks  will  be  launched 
from  a  barge  anchored  in  New  Bedford 
Channel  in  the  vicinity  of  New  Bedford 
Channel  Lighted  Bell  Buoy  16  (LLNR 
16895),  beginning  at  12  midnight 
December  31, 1993.  This  safety  zone 
will  be  established  within  a  350  yard 
radius  around  the  fireworks  barge.  The 
fireworks  display  will  last  for 
approximately  one  half  hour. 

*  'The  purpose  of  this  rulemaking  is  to 
establish  a  safety  zone  to  prohibit 
vessels  from  transiting  or  anchoring  in 
the  area  of  New  Bedford  Harbor  over 
which  the  fireworks  will  be  launched, 
in  order  to  protect  these  vessels  and  the  ■ 
persons  onboard  from  potential  damage, 
fire,  or  personal  injurywdue  to  sparks 
an(^  falling  debris.  The  safety  zone  will 
be  in  effect  between  11  p.m.  on 
December  31, 1993,  and  1  a.m.  January 
1, 1994,  and  will  effectively  close  New 
Bedford  Channel  in  the  vicinity  of  New 
Bedford  Channel  Lighted  Bell  Buoy  16 
(LLNR  16895)  to  all  vessel  traffic  during 
this  period. 

Regulatory  Assessment 

This  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a 
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Regulatory  Evaluation  is  unnecessary. 

The  entities  most  likely  to  be  affected 
are  pleasure  craft  wishing  to  view  the 
fireworks  from  the  water  as  well  as 
Pishing  vessels  and  other  commercial 
vessel  traffic  wishing  to  transit  the  area. 
Spiectator  vessels  will  still  be  able  to 
view  the  fireworks  from  the  water  but 
will  be  required  to  do  so  at  a  distance 
more  than  350  yards  from  the  barge, 
which  will  not  cause  them  undue 
hardship.  Fishing  vessels  will  be 
prohibited  from  transiting  through  the 
area  while  the  zone  is  in  effect.  This 
will  not  have  a  significant  economic 
impact  on  them  b^use  of  the  short 
duration  of  the  zone  and  extensive 
advisories  which  will  be  made.  Most  of 
the  fishermen  who  work  out  of  New 
Bedford  are  aware  that  the  fireworks 
and  accompanying  safety  zone  will  be 
in  place  the  evening  of  December  31, 
1993.  The  commercial  terminals  in  the 
harbor  have  been  notified  and  any 
scheduled  traffic  will  be  aware  of  the 
safety  zone.  Thus,  this  safety  zone 
should  not  cause  undue  hardship  to  any 
entity. 

Small  Entities 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  minimal  on  all  entities.  Therefore, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C  et  seq.)  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.) 

Federalian 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principals  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  imder  section 
2.B.2.C  of  Commandant  Instruction 
M1647S.1B,  this  is  an  action  under  ' 
Coast  Guard  statutory  authority  to 
protect  public  safety  and  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  docket. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways, 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  16S-{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  USC  191;  33 
CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5, 49 
CFR  1.46. 

2.  A  temporary  §  165.T01-153  is 
added  to  read  as  follows: 

§165.701-153  Safety  Zone:  New  Bedford 
Harbor,  Neu(  Bedford,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  in  a  350  yard 
radius  around  the  fireworks  barge 
anchored  in  New  Bedford  Harbor,  MA, 
in  the  vicinity  of  New  Bedford  Channel 
Lighted  Bell  Buoy  16  (LLNR 16895). 

(b)  Effective  date.  This  regulation 
becomes  effective  between  11  p.m.  on 
December  31, 1993,  and  1  a.m.  on 
January  1, 1994,  unless  terminated 
sooner  by  the  Captain  of  the  Port. 

(c)  Begulations.  The  general 
regulations  governing  safety  zones 
contained  in  165.23  apply. 

Dated:  December  14, 1993. 

MD.  Robinson, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port. 

(FR  Doc.  93-31520  Filed  12-23-93;  8:45  am] 

BILUNQ  COOe  4S10-14-M 

33  CFR  Part  165 
[CQD01-«3-151] 

RIN  2115-AA97 

Safety  Zone  Regulations;  Kill  Van  Kull, 
NYandNJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  waters 
near  Bergen  Point  West  Reach  in  the 
Kill  Van  Kull  of  New  York  and  New 
Jersey.  This  zone  imposes  requirements 
in  addition  to  the  R^ulated  Navigation 
Area  (RNA)  already  in  existence  for 
these  waters.  This  zone  is  divided  into 
two  sections.  The  first  is  the  southern 
portion  of  the  chaimel  which  contains  a 
work  area  where  concentrated  drilling 
and  blasting  will  be  conducted  and  no 
vessel  is  permitted  to  transit  The 


second  section  includes  the  remainder 
of  the  safety  zone  which  surrounds  the 
woric  area.  Vessel  passage  in  this  section 
is  permitted  under  the  criteria  set  forth 
in  these  regulations.  This  action  is^ 
necessary  to  protect  the  maritime 
community  ^m  the  possible  dangers 
and  hazards  to  navigation  associated 
with  the  extensive  blasting  and  dredging 
operations  which  are  being  conduct^ 
in  the  work  area  of  the  channel  and  with 
the  restrictions  in  channel  width. 
EFFECTIVE  DATES:  These  regulations 
become  effective  at  8  a.m.,  December  7, 
1993  and  will  terminate  at  8  a.m.,  March 
1, 1994,  unless  terminated  sooner  by 
Captain  of  the  Port  (COTP)  NY. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  R.  Trabocchi  of  Captain  of  the  Port, 
New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  R. 
Traboc^i,  Project  Manager,  Captain  of 
the  Port,  New  York,  and  CDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  NPRM  would  be  contrary 
to  the  public  interest  since  this 
regulation  is  intended  to  lessen  the 
restrictions  imposed  on  vessels 
transiting  this  area  while  maintaining 
requirements  sufficient  to  ensure  the 
safety  of  the  port. 

On  May  28, 1993,  the  U.S.  Coast 
Guard  Captain  of  the  Port,  New  York 
published  a  final  rule  (58  FR  30987) 
implementing  requirements  in  addition 
to  the  RNA  in  existence  in  the  Kill  Van 
Kull  located  at  33  CFR  165.165.  Due  to 
comments  received  from  the  local 
industry,  the  Coast  Guard  Captain  of  the 
Port  deems  it  appropriate  to  lessen  the 
restrictions  imposed  by  that  final  rule. 

Background  and  Purpose 

The  area  included  within  this  safety 
zone  is  now  regulated  by  regulations  (1) 
through  (7)  of  ffie  RNA  and  the 
additional  regulations  implemented  in 
this  rulemaking.  These  safety  zone 
regulations,  in  conjunction  with  the 
existing  RNA  regulations,  are  designed 
to  allow  vessels  to  transit  safely  and  to 
protect  the  port  and  maritime 
community.  Due  to  the  experience 
gained  through  the  duration  of  this 
project,  the  Coast  Guard  Captain  of  the 
Port,  New  York  considered  it 
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appropriate  to  lessen  the  restrictions 
previotisly  imposed.  The  previous 
lequiremoits  for  tugs  read  that  all 
vessels  350  feet  to  700  feet  require  one 
assist  vessel  and  all  vessels  greater  than 
700  feet  require  two  assist  vessels  when 
transiting  the  Kill  Van  Kull  (or  vice 
versa)  or  from  Newark  Bay  to  the  Arthur 
Kill  (or  vice  versa)  by  way  ofthe  work 
area.  The  new  requirement  eliminates 
the  need  for  assist  vessels  if  under  700 
feet  and  only  requires  vessels  greater 
than  700  feet  to  have  two  assist  vessels 
when  transiting  frum  Kill  Van  KuU  to 
the  Arthur  Kill  (or  vice  versa).  This  rule 
also  removes  the  restrictions  of  having 
an  assist  vessel  accompany  all  hawser 
tows.  Removing  these  restrictions  will 
create  less  of  a  burden  on  the  vessel 
traffic  needing  to  transit  this  area. 

Regulatory  Assessment 

This  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040;  February  26. 1979).  In  light 
of  the  regulations  limited  scope,  the 
small  size  of  the  affected  area,  the 
minimal  restrictions  that  are  in  place 
and  the  advance  notice  available  to  the 
community,  the  Coast  Guard  expects  the 
economic  impact  of  this  rulemaking  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary.  The  channel 
will  not  be  completely  closed  therefore 
allowing  vessels  to  still  make  their 
destination  with  minor  restrictions.  /. 
Vessel  operators  who  do  not  wish  to 
comply  with  the  sa'fety  zone  restrictions 
in  this  area  of  the  KVK  have  the  option 
of  choosing  an  alternate  route  by  taking 
the  Arthur  Kill  to  or  from  Newaiik  Bay. 

Small  Entities 

Because  it  expects  the  impact  of  these 
regulations  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  Entities. 
Collection  of  Information 

This  rule  contains  no  collection  of 
information  reqiiirements  vmder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  it  has  been 
determined  that  these  regulations  do  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environment 

IThe  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B.  it  is  an  action 
vmder  the  Coast  Guard’s  statutory 
authority  to  protect  public  safety,  and 
thus  is  categorically  excluded  from 
further  environmental  documentation. 

A  Categorical  Exclusion  Determination 
is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g).  6.04-1. 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-151 
is  added  to  read  as  follows: 

f165.T01-1S1  Safety  Zone:  KUI  Van  Kutl, 
Bergen  Point  West  Reach  (Western 
Portion)— New  York  and  New  Jersey. 

(a)  Location.  (1)  The  following  area 
has  been  declared  a  Safety  Zone:  All 
waters  of  the  Kill  Van  Kull  West  of  the 
074°08'00"W  line  of  longitude.  East  of 
the  074°09'36"W  line  of  longitude  and 
South  of  the  40®39'06"N  line  of  latitude. 

(2)  Within  this  safety  zone  exists  a 
“Work  Area”  where  concentrated 
drilling  and  blasting  is  being  conducted. 
The  “Work  Area”  includes  all  waters 
bounded  by  the  following  points: 

Latitude  Longitude 

40"38'24''  N  074"08'52''  W 

40'’38'24''  N  074“09'03''  W 

40“38'31''  N  074‘’09'15''  W 

40“38'37''  N  075“09'06''  W 

40“38'31''  N  074“08'54"  W 

thence  to  the  point  of  the  beginning. 

The  eastern  and  western  edges  of  this 
“Work  Area”  are  marked  by  lighted 
buoys  set  by  the  Coast  Guard. 

(b)  Effective  date.  These  regulations 
become  effective  at  8  a.m.,  on  December 
7, 1993  and  will  terminate  at  8  a.m., 
March  1, 1994.  unless  terminated  sooner 
by  Captain  of  foe  Port,  New  York. 

(c)  Regulations.  (1)  “Work  Area”.- In 
accordance  with  the  general  regulations 
in  §  165.23  of  this  part,  entry  into  or 
movement  within  the  “Work  Area”  of 
the  safety  zone  is  prohibited  vmless 
authorized  by  the  Captain  of  Port. 


(2)  For  all  other  waters  of  the  safety 
zone  described  in  paragraph  (a)(1)  the 
COTP  has  included  the  following 
requirement  in  addition  to  paragraphs 
d(l)  through  (6)  of  §  165.165: 

(i)  Prior  to  entering  this  safety  zone, 
the  master,  pilot,  or  operator  of  each 
vessel,  300  gross  tons  or  greater  and  tugs 
with  tows,  shall  notify  Vessel  Traffic 
Center  (VTS)  New  York  regarding  the 
employment  of  assist  vessels  and 
intentions  while  transiting  the  safety 
zone. 

(ii)  Tug  requirements:  All  vessels 
greater  than  700  feet  require  two  assist 
vessels  when  transiting  from  Kill  Van 
Kull  to  the  Arthur  Kill  (or  vice  versa). 

(iii)  Transit  between  Bergen  Point 
West  Reach  and  South  of  Shooters 
Island  Reach  is  prohibited. 

(3)  Waiver.  The  Captain  of  the  Port 
New  York  may.  upon  request,  authorize 
a  deviation  from  any  regulation  in  this 
section  if  it  is  found  that  the  proposed 
operations  can  be  done  ^fely.  An 
application  for  deviation  must  be 
received  at  least  4  hours  before  the 
intended  operation(s)  and  must  state  the 
need  and  describe  the  proposal. 

Dated:  December  7. 1993. 

LX.  Hereth, 

Acting  Commander,  U.S.  Coast  Guard, 

Captain  ofthe  Port,  New  York. 

IFR  Doc.  93-31519  FUed  12-23-93;  8:45  am) 

BMJJNG  CODE  4»10-14-M 

33  CFR  Part  165 
[CG001-93-152] 

RIN  2115-AA97 

Safety  Zone  Regulations:  Kill  Van  Kull, 
NYandNJ 

agency:  Coast  Guard.  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  waters 
near  Bergen  Point  West  Reach  in  the 
Kill  Van  Kull  of  New  York  and  New 
Jersey.  This  zone  iiJiposes  requirements 
in  addition  to  the  Regulated  Navigation 
Area  (RNA)  already  in  existence  for 
these  waters.  This  zone  is  divided  into 
two  sections.  The  first  is  the  southern 
portion  of  the  channel  which  contains  a 
work  area  where  concentrated  drilling 
and  blasting  will  be  conducted  and  no 
vessel  is  permitted  to  transit.  The 
second  section  includes  the  remainder 
of  the  safety  zone  which  surrounds  the 
work  area.  Vessel  passage  in  this  section 
is  permitted  vmder  the  criteria  set  forth 
in  these  regulations.  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
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with  the  extensive  blasting  and  dredging 
operations  which  are  being  conducted 
in  the  work  area  of  the  channel  and  with 
the  restrictions  in  channel  width. 
EFFECTIVE  DATES:  These  regulations 
become  effective  at  8  a.m.,  December  7, 
1993  and  terminate  at  8  a.m.,  March  1, 
1994,  unless  terminated  sooner  by 
Captain  of  the  Port  (COTP)  NY. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  R.  Trabocchi  of  Captain  of  the  Port, 
New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  R. 
Trabocchi,  Project  Manager,  Captain  of 
the  Port,  New  York,  and  CDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  would  delay  this 
regulation’s  effective  date  and  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  protect 
the  public  fi'om  the  dangers  associated 
with  this  channel  deepening  project. 

On  April  7, 1992  a  nnal  rule  was 
published  as  Part  165.165  of  this  title, 
which  imposed  a  Regulated  Navigation 
Area  (RNA)  over  the  entire  Kill  Van  Kull 
(KVK)  for  the  duration  of  a  three  year 
deepening  project.  On  February  26, 

1993,  the  Coast  Guard  COTP  New  York 
established  a  safety  zone  based  on  daily 
experiences  and  studies  compiled  since 
the  initiation  of  the  KVK  dredging 
operations.  This  safety  zone  was  needed 
to  safeguard  the  users  of  this  waterway 
and  the  immediate  waterfront 
communities  fi-om  the  hazards 
associated  with  this  ongoing  project.  On 
December  1, 1993  this  safety  zone 
inadvertently  lapsed  prior  to 
publication  of  an  amendment  to  extend 
its  duration. 

An  amendment  to  extend  the  duration 
of  the  safety  zone  was  necessary  because 
on  October  7, 1993,  the  U.S.  Army 
Corps  of  Engineers  advised  Ves^l 
Traffic  Service  New  York,  that  the 
dredging  project  in  the  Kill  Van  Kull 
would  not  be  completed  as  scheduled 
on  December  1, 1993.  As  a  result. 
Commanding  Officer,  Vessel  Traffic 
Service  New  York,  requested  that  a 
safety  zone  be  in  place  imtil  March  1, 

1994. 

This  safety  zone,  effective  December 
7, 1993,  reinstitutes  the  February  26, 
1993  safety  zone  and  imposes  the  same 


restrictions.  This  new  safety  zone, 
effective  through  March  1, 1994,  is 
needed  to  continue  protecting  the  users 
of  this  waterway  and  the  immediate 
waterfiront  commimities  from  the 
hazards  associated  with  this  ongoing 
project. 

Background  and  Purpose 

In  August  1991,  the  Army  Corps  of 
Engineers  (ACOE)  and  the  Port 
Authority  of  New  York  and  New  Jersey 
commenced  an  extensive  channel 
deepening  project  in  the  Kill  Van  Kull 
and  Constable  Hook  area.  The  Coast 
Guard  published  a  Regulated  Navigation 
Area  on  April  7, 1992,  to  ensure  the 
safety  of  vessels  in  the  areas  of  blasting 
and  dredging.  On  January  13, 1993,  the 
ACOE  notified  the  Coast  Guard  that  they 
were  prepared  to  begin  operations  in  the 
area  of  Bergen  Point  West  Reach  (Phase 
V  of  the  RNA)  on  March  8, 1993. 

In  May  1992,  after  publication  of  the 
RNA,  the  National  Marine  Research 
Center  submitted  a  study  to  the  U.S. 
Coast  Guard  COTP,  New  York.  This 
study  used  the  Marine  Safety 
International’s  Computer  Aided 
Operations  Research  Facility  (MSI/ 
CAORF)  full-mission,  real-time  ship¬ 
handling  simulator.  During  the  study. 
New  York  Harbor  pilots  conned 
simulated  vessels  of  various 
characteristics  aroimd  the  southern  tip 
of  Bergen  Point,  New  Jersey,  between 
Newark  Bay  and  Bergen  Point  West 
Reach  of  the  KVK.  Currents,  wind 
conditions,  bank  forces,  tug  assistance, 
vessel  aerodynamics  and 
hydrodynamics  and  other  variables 
were  represented.  Representatives  of  the 
Port  of  New  York,  the  Corps  of 
Engineers  and  Coast  Guard  Vessel 
Traffic  System  (VTS)  New  York 
participated  in  the  design  of  the  tests 
and  in  formulating  the  conclusions  and 
recommendations.  The  MSI/CAORF 
study  revealed  that  vessels  with  a 
smaller  length  over  all  (LOA)  could 
transit  this  area  safely  under  the 
maximiun  credible  adverse  conditions. 
'The  study  recommended  that  any 
operational  restrictions  take  into 
account  the  LOA  of  vessels  and  the 
restrictions  be  placed  on  vessels  under 
certain  wind  conditions.  'The  Port 
Authority  of  New  York  and  New  Jersey 
gathered  local  pilots,  vessel  operators, 
and  Coast  Gua^  VTS  New  York  to 
review  the  results  of  the  MSI/CAORF 
study.  This  group  reached  a  consensus 
that  expanded  upon  the  study 
recommendations,  incorporating 
currents,  winds,  vessel  size  and  local 
hands-on  experience. 

Based  on  tne  MSI/CAORF  study, 
lessons  learned  from  vessel  groundings 
and  collisions,  and  experience  gained 


diiring  the  previous  two  years  of  the 
project,  the  Captain  of  the  Port  believes 
it  is  necessary  to  impose  restrictions  in 
the  area  of  Bergen  Point  West  Reach  in 
addition  to  the  requirements  of  the 
existing  RNA.  The  area  included  within 
this  safety  zone  is  now  regulated  by 
regulations  (1)  through  (7)  of  the  RNA 
and  the  additional  regulations 
implemented  in  this  rulemaking.  These 
safety  zone  regulations,  in  conjunction 
with  the  existing  RNA  regulations,  are 
designed  to  allow  vessels  to  transit 
safely  and  to  protect  the  port  and 
maritime  commimity. 

Regulatory  Assessment 

This  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  not  significant  imder 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040;  February  26, 1979).  In  light 
of  the  regulations  limited  scope,  the 
small  size  of  the  affected  area,  the  short 
duration,  and  the  advance  notice 
available  to  the  community,  the  Coast 
Guard  expects  the  economic  impact  of 
this  rulemaking  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  imnecessary. 
'The  channel  will  not  be  completely 
closed  therefor,  allowing  vessels  to  still 
make  their  destination  with  minor 
restrictions.  Vessel  operators  who  do 
not  wish  to  comply  with  the  safety  zone 
restrictions  in  this  area  of  the  KVK  have 
the  option  of  choosing  the  south  route 
by  ta^g  the  Arthur  ^11  to  or  fiom 
Newark  Bay. 

Small  Entities 

Because  it  expects  the  impact  of  these 
regulations  to  hie  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Gueird  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
order  12612,  and  it  has  been  determined 
that  these  regulations  do  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
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section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  it  is  an  action 
under  the  Coast  Guard’s  statutory 
authority  to  protect  public  safety,  and 
thus  is  categorically  excluded  firam 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Se^rity  measures. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority;  33  U.S.C.  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  Section  165.T01-152  is 
added  to  read  as  follows: 

§  165.T01-152  Safety  Zone:  Kill  Van  Kull, 
Bergen  Point  West  Reach — New  Yorfc  and 
New  Jersey. 

(a)  Location.  (1)  The  following  area 
has  been  declared  a  Safety  Zone:  All 
waters  of  the  Kill  Van  Kull  Channel, 
bounded  by  the  following  points: 

Latitude  Longitude 

40-38-27"  N  074-08  32''  W 

40*38'24”  N  074*08'52"  W  f. 

40*38'25“  N  ^  074*09  03"  W 

40*38'29"  N  074*0914"  W 

40*38  40"  N  074*09  07"  W 

40*38  40"  N  074*08'53"  W 

40*38  34"  N  074*08  44"  W 

40*38  35"  N  074*08  32"  W 

to  buoy  "G  13” 

thence  to  the  point  of  the  beginning. 

(2)  Within  this  safety  zone  exists  a 
“Work  Area”  where  concentrated 
drilling  and  blasting  is  being  conducted. 
The  "Work  Area”  includes  all  waters 
bounded  by  the  following  points: 

Latitude  Longitude 

40*38'27"  N  074*08'32"  W 

40*38'24"  N  074*08'52"  W 

40*38'31"  N  074*08  55"  W 

40*38*29"  N  074*08*43"  W 

40*38*31"  N  074*08*33"  W 

thence  to  the  point  of  the  beginning. 

The  eastern  and  western  edges  of  the 
"Work  Area”  are  marked  by  lighted 
buoys  set  by  the  Coast  Guard. 

(b)  Effective  date.  These  regulations 
become  effective  at  8  a.m.,  D^ember  7, 

1993,  and  terminate  at  8  a.m..  March  1, 

1994,  unless  terminated  sooner  by 
Captain  of  the  Port,  New  York. 


(c)  Regulations.  (1)  “Work  Area”:  In 
accordance  with  the  general  regulations 
in  $  165.23  of  this  part,  entry  into  or 
movement  within  the  “Work  Area”  of 
the  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

(2)  For  all  other  waters  of  the  safety 
zone  described  in  paragraph  (a)(1)  the 
COTP  has  included  the  following 
requirements  in  addition  to  the  RNA 
regulations  in  33  CFR  165.165(d): 

(1)  Prior  to  entering  this  safety  zone, 
the  master,  pilot,  or  operator  of  each 
vessel,  300  gross  tons  or  greater  and  tugs 
with  tows,  shall  notify  Vessel  Traffic 
Service  (VTS)  New  York  regarding  the 
employment  of  assist  vessels  and 
intentions  while  transiting  the  safety 
zone. 

(ii)  Tug  requirements:  All  vessels 
(including  all  tow  configurations  from 
stem  to  stem)  over  350  feet  in  length 
require  one  assist  vessel.  All  vessels 
over  700  feet  require  two  assist  vessels. 

(iii)  Tidal  current  restrictions:  Vessels 
over  700  feet  in  length  with  a  draft 
greater  than  33  feet  are  restricted  to 
movements  within  one  hour  either  side 
of  the  slack  water  on  ebb  and  flood  tides 
while  outbound. 

(iv)  Astern  tows:  Hawser  tows  are  not 
permitted  unless  the  tow  is 
accompanied  by  an  assist  vessel. 

(v)  Wind  conditions: 

(A)  In  winds  from  20  to  34  knots: 

(!)  Cargo  ships  may  not  transit 

through  the  safety  zone. 

(2)  Tankers  in  ballast  may  not  transit 
through  the  safety  zone. 

(3)  Tugs  with  tank  barge  tows  less 
than  350  feet  (stem  of  tug  to  stem  of 
barge)  loaded  or  light,  require  an  assist 
vessel. 

(B)  In  wings  greater  than  34  knots,  no 
vessels  300  gross  tons  or  greater  and  all 
tugs  with  tows  are  prohibited  fi:om 
transiting  the  safety  zone. 

(3)  Waiver.  The  Captain  of  the  Port 
New  York  may,  upon  request,  authorize 
a  deviation  from  any  regulation  in  this 
section  if  it  is  found  that  the  proposed 
operations  can  be  done  safely.  An 
application  for  deviation  must  be 
received  not  less  than  4  hours  before  the 
intended  operation(s)  and  must  state  the 
need  and  describe  the  proposal. 

Dated:  December  7, 1993. 

L.L.  Hereth, 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port,  New  York. 

(FR  Doc.  93-31513  Filed  12-23-93;  8:45  am) 
BIUINQ  cooe 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPPTS-50613A;  FRL-4743-2] 

Significant  New  Use  Rule;  Technical 
Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Final  mle;  technical 
amendment. 

SUMMARY:  EPA  issued  a  direct  final  rule 
published  in  the  Federal  Register  of 
October  4, 1993.  That  document 
inadvertently  omitted  language  for 
protection  in  the  workplace 
requirements  under  40  CFR  721.63  that 
would  allow  manufacturers,  importers, 
and  processors  to  use  the  new  chemical 
exposure  limits  requirements  as  an 
alternative  to  specific  respirator 
requirements  in  the  significant  new  use 
rules  (SNURs)  for  two  chemical 
substances,  and  the  numerical  value  of 
1  ppm  in  the  hazard  communication 
program  requirements  under  §  721.72  in 
the  SNUR  for  one  of  the  chemical 
substances.  EPA  intended  to  include 
these  requirements  as  stated  in  the 
preamble  of  the  direct  final  SNUR  for 
these  two  substances.  This  action  is 
necessary  so  that  the  SNURs  are 
consistent  with  their  corresponding 
TSCA  section  5(e)  consent  orders. 
Because  this  is  a  nonsubstantive  change, 
notice  and  public  comment  are  not 
required. 

DATES:  This  document  is  effective  on 
December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SVV., 
Washington,  DC  20460,  Telephone; 

(202)  554-1404;  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
including  language  for  protection  in  the 
workplace  requirements  under  §  721.63 
for  40  CFR  721.4250  and  721.5310,  and 
the  numerical  value  of  1  ppm  in  the 
hazard  communication  program 
requirements  under  §  721.72  for  40  CFR 
721.5310.  The  requirements  were 
inadvertently  omitted  in  the  direct  final 
rule  published  in  the  Federal  Register 
of  October  4,  1993  (58  FR  51694). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 
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Dated:  December  13, 1993. 
foseph  A.  Carra, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and  2625. 

2.  In  §  721.4250(a)(2)(i)  by  adding  a 
sentence  at  the  end  of  the  paragraph  to 
read  as  follows: 

§  721 .4250  Hexanoic  acid,  2-ethy1*,  ethenyt 
ester. 

(a)  *  *  * 

(2)  *  *  * 

(i)  *  *  *  As  an  alternative  to  the 
respiratory  requirements  in  this  section, 
manufacturers,  importers,  and 
processors  may  use  the  New  Chemical 
Exposure  Limits  provisions,  including 
sampling  and  analytical  methods  which 
have  previously  b^n  approved  by  EPA 
for  this  substance,  found  in  the  5(e) 
consent  order  for  this  substance. 


3.  In  §  721.5310(a)(2)(i)  by  adding  a 
sentence  at  the  end  of  the  paragraph  and 
by  revising  the  last  sentence  in 
paragraph  (a](2)(ii)  to  read  as  follows: 

721 .531 0  Neononanoic  acid,  ethenyl  ester, 
(a)  *  *  * 

(2)  *  * 

(i)  *  *  *  *  As  an  alternative  to  the 
respiratory  requirements  in  this  section, 
manufacturers,  importers,  and 
processors  may  use  the  New  Chemical 
Exposure  Limits  provisions,  including 
sampling  and  analytical  methods  which 
have  previously  been  approved  by  EPA 
for  this  substance,  found  in  the  5(e) 
consent  order  for  this  substance. 

(ii)  *  *  *  When  using  this 
substance,  use  respiratory  protection, 
unless  workplace  airborne 
concentrations  are  maintained  at  or 
below  an  8-h  TWA  of  1  ppm.) 


(FR  Doc.  93-31468  Filed  12-23-93;  8:45  am) 
BILUN6  CODE  6S60-50-F 


40  CFR  Parts  712  and  716 

IOPPTS-82041;  FRL-4644-1] 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  The  interagency  Testing 
Committee  (FTC)  in  its  31st  Report  to 
EPA  revised  the  Toxic  Substances 
Control  Act  (TSCA)  section  4(e)  Priority 
List  by  designating  for  testing  24 
chemical  substances  and  recommending 
two  revised  chemical  categories  horn 
the  28th  rrC  report.  There  are  no 
recommended  with  intent-to-designate 
chemicals.  The  FTC  recommendations 
must  be  given  priority  consideration  by 
EPA  in  promulgating  test  rules.  EPA  is 
adding  the  24  chemical  substances  and 
two  categories  of  chemical  substances  to 
two  model  information-gathering  rules: 
The  Toxic  Substances  Control  Act 
(TSCA)  Section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR) 
and  the  TSCA  Section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  These 
model  rules  will  require  manufacturers, 
importers,  and  processors  of  the  specific 
substances  and  members  of  the 
categories  to  report  production,  use, 
exposure-related  and  unpublished 
health  and  safety  data  to  EPA.  Also,  this 
rule  amends  a  previous  addition  to  the 
PAIR  and  8(d)  rule  made  in  response  to 
the  ITC’s  addition  of  white  phosphorus 
to  the  Testing  Priority  List  (TPL)  in  their 
29th  Report.  For  white  phosphorus, 

CAS  No.  12185-10-3  will  be  added  to 
both  rules  as  an  identifier. 

DATES:  This  rule  will  become  effective 
on  January  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention  ' 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  E-543, 
Washington.  DC  20460,  Telephone: 

(202)  554-1404,  TDD;  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This  rule 
adds  24  chemical  substances  and  two 
categories  of  substances  to  both  the 
PAIR  and  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule. 
Manufacturers,  processors,  and 
importers  of  these  chemicals  will  be 
required  to  report  unpublished  health 
and  safety  data  and/or  end  use, 
exposure,  and  production  volume  data 
to  EPA.  Because  the  ITC  has  expressed 
no  need  for  ecological  effects 
information  for  the  24  substances  being 
added  to  the  section  8(d)  rule  under  the 
category  designated  “OSHA  Chemicals 
in  Need  of  Dermal  Absorption  Testing," 
EPA  is  exempting  from  ecological 
effects  data  reporting  these  substances 
under  the  section  8(d)  ryle. 

L  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 
EPA  chemical  substances  and  mixtures 
(chemicals)  to  be  given  priority 


consideration  in  proposing  test  rules 
under  section  4.  For  some  of  these 
chemicals,  the  ITC  may  designate  that 
EPA  must  respond  to  its 
recommendations  within  12  months.  In 
this  time,  EPA  must  either  initiate  a 
rulemaking  to  test  the  chemical  or 
publish  in  the  Federal  Register  its 
reasons  for  not  doing  so. 

On  January  28, 1993,  EPA  announced 
the  receipt  of  the  31st  Report  from  the 
ITC.  It  was  then  published  by  EPA  on 
May  5. 1993  (58  FR  26898).  The  3lst 
Report  revises  the  Committee’s  priority 
list  of  chemicals  by  designating  24 
chemical  substances  and  recommending 
two  categories  to  the  section  4(e) 
priority  list  (for  a  total  of  37  chemical 
substances).  For  the  chemicals  listed 
under  §  716.120(d)  of  the  section  8(d) 
rule  and  falling  within  the  category 
"OSHA  Chemicals  in  Need  of  I^rmal 
Absorption  Testing”  the  reporting  of 
ecological  effects  data  will  not  be 
required.  Because  no  member  of  the  ITC 
has  expressed  a  need  for  this  data,  the 
ITC  feels  there  is  no  need  to  collect  this 
information  at  this  time.  This  rule  adds 
24  chemical  substances  and  two 
categories  of  substances  to  both  the 
PAIR  and  the  section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  These  two 
rules  are  model  information  gathering 
rules  which  assist  EPA  in  responding  to 
the  ITC  recommendations. 

EPA  issued  the  PAIR  under  section 
8(a)  of  TSCA  (15  U.S.C.  2607(a)),  and  it 
is  codified  at  40  CFR  part  712.  This 
model  section  8(a)  rule  establishes 
standard  reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule  at  40  CFR 
712.30.  These  manufacturers  and 
importers  are  required  to  submit  a  one¬ 
time  report  on  general  volume,  end  use, 
and  exposure-related  information  using 
the  Preliminary  Assessment  Information 
Manufacturer’s  Report  (EPA  Form  7710- 
35).  EPA  uses  this  model  section  8(a) 
rule  to  gather  cuirrent  information  on 
chemicals  of  concern  quickly. 

EPA  issued  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C. 

2607(d)).  and  it  is  codified  at  40  CFR 
part  716.  The  section  8(d)  model  rule 
requires  past,  current,  and  prospective 
manufacturers,  importers,  and 
processors  of  listed  chemicals  to  submit 
to  EPA  copies  and  lists  of  unpublished 
health  and  safety  studies  on  the  listed 
chemicals  that  they  manufacture, 
import,  or  process.  These  studies 
provide  EPA  with  useful  information 
and  have  provided  significant  support 
for  EPA’s  decision  making  under  TSCA 
sections  4,  5,  6,  8,  and  9.  These  model 
rules  provide  for  the  automatic  addition 
of  ITC  priority  list  chemicals.  Whenever 
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EPA  announces  the  receipt  of  an  FTC 
report.  EPA  may,  at  the  same  time 
without  further  notice  and  comment, 
amend  the  two  model  information¬ 
gathering  rules  by  adding  the 
recommended  chemicals.  The 
amendment  adding  these  chemicals  to 
the  PAIR  and  the  Health  and  Safety  Data 
Reporting  Rule  becomes  effective  30 
days  after  publication. 

II.  Chemicals  To  Be  Added 

In  its  31st  Report  to  EPA.  the  ITC 
designated  24  chemical  substances  and 
recommended  for  priority  consideration 
two  categories  of  substances;  there  are 
no  recommended  with  intent-to- 
designate  chemicals.  The  24  chemical 
substances  are  of  regulatory  interest  to 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  because  of  a 
lack  of  dermal  absorption  test  data. 

These  chemicals,  listed  in  the  category 
"OSHA  Chemicals  in  Need  of  Dermal 
Absorption  Testing,”  will  be  exempt 
from  reporting  ecological  effects  data 
under  section  8(d).  The  two  categories 
are  propylene  glycol  ethers  and  esters 
and  methyl  ethylene  glycol  ethers  and 
esters.  These  two  categories  were 
previously  recommended  in  the  28th 
ITC  Report  (56  FR  41212,  August  19, 
1991)  based  on  concerns  raised  by  the 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  with  glycol 
ethers  and  esters  that  are  metabolized  in 
humans  to  known  reproductive 
toxicants.  The  two  categories  were  ^ 
subsequently  revised  to  reflect 
comments  by  ITChiember  agencies  that 
not  all  of  these  chemicals  are  of  concern 
as  to  their  possible  metabolism  to 
known  reproductive  toxicants,  and  to 
reflect  interest  in  learning  about  types 
and  quantities  of  certain  of  these 
chemical  substances  that  are  likely  to  be 
used  in  consumer  products,  and 
possible  exposures  that  may  result  from 
their  consumer  use.  For  a  complete 
listing  of  the  substances,  see  the 
regulatory  text  section  of  this  document 
or  the  FTC's  31st  Report  published  in  the 
Federal  Register  of  May  5, 1993  (58  FR 
26898). 

Additionally,  in  the  29th  ITC  report 
(56  FR  67424),  the  chemical  substance 
white  phosphorus  (CAS  No.  7723-14-0) 
was  recommended  for  priority 
consideration.  The  ITC  subsequently 
determined  that  another  CAS  number 
identifler  (12185-10-3)  also  represented 
white  phosphorus.  To  ensure  that  the 
ITC  member  agencies  have  adequate 
information  so  that  reasoned  testing 
decisions  may  be  made,  white 
phosphorus  (CAS  No.  12185-10-3)  will 
be  placed  on  both  the  PAIR  and  the 
section  8(d)  rules. 


III.  Reporting  Requirements 

A.  Preliminary  Assessment  Information 
Rule 

All  persons  who  manufactured  or 
imported  the  chemical  substances 
named  in  this  rule  during  their  latest 
complete  corporate  flscal  year  must 
submit  a  Preliminary  Assessment 
Information  Manufacturer’s  Report  (EPA 
Form  No.  7710-35)  for  each 
manufacturing  or  importing  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
March  28, 1994.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer’s  Report  to  the  ITC  or  EPA 
may  be  able  to  submit  a  copy  of  the 
original  Report  to  EPA  or  to  notify  EPA 
by  letter  of  their  desire  to  have  this 
voluntary  submission  accepted  in  lieu 
of  a  current  data  submission.  See 
§  712.30(a)(3). 

Details  of  the  reptorting  requirements, 
the  basis  for  exemptions,  and  a  facsimile 
of  the  reporting  form,  are  provided  in  40 
CFR  part  712.  Copies  of  the  form  are 
available  from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed 
the  listed  substance  must  submit  to 
EPA:  a  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process,  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to 
EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 


e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of 
completion  date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of  the 
completion  date. 

The  bulk  of  reporting  is  required  at 
the  time  the  substance  is  listed.  Persons 
described  in  categories  1  and  2  do  all  or 
most  of  their  health  and  safety  data 
reporting  at  the  start  of  the  reporting 
period.  The  remaining  reporting 
requirements,  speciflcally  categories 
2(d),  2(e),  and  3,  continue  prospectively. 

Cietailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  Federal  Register  of 
September  15. 1986  (51  FR  32720).  Also 
found  there  are  explanations  of  the 
reporting  exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 

TSCA  Document  Processing  Center 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460,  ATTN:  (insert  either  PAIR  or 
8(d)  Reporting). 

D.  Removal  of  Chemical  Substances 
from  the  Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  unwarranted,  should  promptly 
submit  to  EPA  in  detail  the  reasons  for 
that  belief.  EPA,  in  its  discretion,  may 
remove  the  substance  from  this  rule  for 
good  cause  (40  CFR  712.30  and 
716.105).  When  withdrawing  a 
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substance  from  the  rule,  EPA  will  issue 
a  rule  amendment  for  publication  in  the 
Federal  Register. 

IV.  Release  of  Aggregate  Data 
EPA  will  follow  procedures  for  .the 
release  of  aggregate  statistics  as 
prescribed  in  the  Federal  Register 
notice  of  June  13, 1983  (48  FR  27041). 
Included  in  the  notice  are  procedures 
for  requesting  exemptions  horn  the 
release  of  aggregate  data.  Exemption 
requests  concerning  the  release  of 
aggregate  data  on  any  chemical 
substance  must  be  received  by  EPA  no 
later  than  March  28, 1994. 


V.  Economic  Anaijrsis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $375,570.  To  calculate  this 
figure,  EPA  used  information  from  a 
variety  of  published  soured  as  well  as 
information  from  OPPTS’s  Risk 
Management  1  (RMl)  reports  on  similar 
chemicals  to  generate  a  list  of  156  firms 
that  manufacture  and/or  import  the  38 
chemicals  at  a  total  of  234  sites.  The 
published  sources  used  include;  SRI 
International’s  Directory  of  Chemical 
Producers,  Chemical  Economics 


Handbook,  and  Specialty  Chemicals: 
other  multiclient  studies;  the  U.S. 
International  Trade  Commission’s 
Synthetic  Organic  Chemicals:  and 
company  product  literature.  An 
unknown  number  of  the  businesses 
affected  by  the  addition  of  the  chemicals 
to  the  Priority  List  may  quality  as  a 
small  business  as  defined  in_40  CFR 
712.25(c).  However,  for  this  analysis  it 
is  assumed  that  all  firms  identified  will 
report.  Therefore,  EPA  expects  156  firms 
to  generate  a  total  of  234  reports  (some 
sites  produce  more  than  one  of  the  38 
chemicals). 


Reporting  costs  (dollars) 

(a)  234  reports  estimated  at  $843  per  report  . . . . . . .  $197,262 

(b)  234  sites  at  $762  per  site . . .  $178,308 


Total  cost . . . . . . . .  $375,570 

Mean  cost  per  site:  $375,350/234  sites  . . . . . . . .  $t,605 

Mean  cost  per  firm:  $375,350/156  firms  . . .  $2,407 

Reporting  burden  (hours) 

(a)  Rule  familiarization:  18  h/site  X  234  sites . . . .  4,212  h 

(b)  Reporting:  16  h/report  X  234  reports . . . . . . .  3.744  h 


Total  burden  hours  . . . .  7,956  h 

Average  burden  per  site  at  7,956  h/234  sites . . . . . .  34  h 

Average  burden  per  firm  at  7,956  h/156  firms .  51  h 

EPA  costs  (dollars):  „ 

Processing  cost »  234  reports  at  $95/report  . . . . . -  $22,230 


B.  Hedlth  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting  costs 
for  establishing  section  8(d)  reporting 
requirements  for  38  chemicals  will  be 
$163,906.  This  cost  estimate  is  high 


because  the  Agency  is  uncertain  about 
the  likely  number  of  respondents  to  the 
rule.  Although  EPA  has  used  the  best 
available  data  to  make  its  economic 
projections,  much  of  the  information  is 
based  upon  the  1986  TSCA  Inventory 


Update  and  secondary  information  from 
industry  sources.  Therefore,  EPA  tends 
to  overestimate  rather  than 
underestimate  reporting  burden.  The 
estimated  reporting  costs  are  broken 
down  as  follows: 


Initial  corporate  review . . .  $  48,635 

Site  identification  . .  17,926 

File  searches  at  site  . . .  36,856 

Photocopying  existing  studies  .  6,218 

Title  listing . ?.... . . .  1 ,868 

Managerial  review  for  CBI  . . .  36,216 

Reporting  on  newty-lnitiated  studies . . . . . . .  784 

Submission  of  newly-initiated  studies .  1,400 

Submissions  after  initial  reporting  period  . .  14,003 


Total . A .  $163,906 

Reportmg  burden  (hours) 

Irxtial  review:  2  h/firm  X  468  firms  . . . u . - . .  936  h 

(b)  Reporting:  6.2  h/flrm  X  468  firms . . . .  2,902  h 

Total  reporting  burden  hours  '  3,838  h 
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VI.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OPPTS-82041).  A  public 
version  of  the  record,  without  any  CBI, 
is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  also  known  as,  TSCA  Public 
Docket  Office,  from  12  noon  to  4  p.m.,  ^ 
Monday  through  Friday,  except  legal 
holidays.  NCIC  is  located  in  Rm.  E- 
G102,  401  M  St.,  SW..  Washington,  DC 
20460. 

1.  This  final  rule. 

2.  The  economic  analysis  for  this  rule. 

3.  The  31st  Report  of  the  ETC. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major”  and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  is  not  major  because 
it  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 

This  amendment  was  not  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  because  the 


automatic  listing  of  substances 
recommended  by  the  ITC  is  provided  for 
in  40  CFR  712.30(c)  and  716.105(b). 

B.-  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  control 
numbers  2070-0054  for  PAIR  reporting 
and  2070-0004  for  TSCA  section  8(d) 
reporting. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  34  hours  for  PAIR  per  response 
and  8.2  hours  for  section  8(d),  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

-  Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch, 
(2131),  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 


Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA.” 

List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Health  and  safety 
data.  Recordkeeping  and  reporting 
requirements.  ' 

Dated:  November  16, 1993. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  712— [AMENDED] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority;  15  U.S.C.  2607(a). 

b.  Section  712.30  is  amended  by 
adding  in  CAS  number  sequence  one 
substance  to  the  list  in  paragraph  (w) 
and  adding  three  categories 
alphabetically  in  paragraph  (x)  to  read 
as  follows: 

S  71 2.30  Chemical  lists  and  reporting 
periods. 

***** 

(w)  •  •  • 


CAS  No. 

Substance 

Effective 

date 

Reporting 

date 

12185-10-3 . .T..:. 

•  •*•*** 

White  phosphorus  . . 

•  ••••«# 

1/26/94 

3/28/94 

CAS  No. 

Substance 

Effective 

date 

Reporting. 

date 

Methyl  ethylene  glycol 

* 

ethers  and  esters: 

3121-61-7  . 

Ethylene  glycol  monomethyl  ether  acrylate 

1/26/94 

3/28/94 

23783-42-8  . . 

Tetraethylene  glycol  morx>methyl  ether 

1/26/94 

3/28/94 

OSHA  Chemicals  in  Need 

of  Dermal  Absorption 

Testing: 

60-29-7  . 

Ethyl  ether  . 

1/26/94 

3/28/94 

75-65-0  . 

for^Butyl  alcohol . 

1/26/94 

3/28/94 

76-22-2  . 

Camphor . : . 

1/26/94 

3/28/94 

78-92-2  . 

sao-Butyi  alcohol  . 

1/26/94 

3/28/94 

79-20-9  . . 

Methyl  acetate . 

1/26/94 

3/28/94 

97-77-8  . 

Disutfiram . . . 

1/26/M 

3/28/94 

103-25-4 . 

p-Dtnitroberuene  . 

1/26/94 

.3/28/9^1 

105-46-4  . . ,... 

sec-Butyl  acetate . . . 

1/26/94 

3/28/94 

103-42-3 . 

p-Xylene  . . .  . 

1/26/94 

3/28/94 

107-31-3 . . . 

Me^  formate . . .  ;  . 

1/26/94 

3/28/94 
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CAS  No. 

Substance 

Effective 

date 

'  Reportirtg 
date 

107-66-4  . . 

Oibutyl  phosphate . . . 

1/26/94 

1/26/94 

1/26/94  ' 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

1/26/94 

3/28/94 
3/28/94 
3/28/94 
'  3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 

3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
3/28/94 
'  3/28/94 
3/28/94 

108-<»-2 . .~. . 

1-Nltropropane . . .  .  ..4-.  :--,  . -- . 

108-87-2 .: . 

Methylcvciohexane  . . . . .  . .  . 

109-66-0 . . 

Pent^  ..........  '  . . , 

110-83-8  . 

Cydohexene . . . . . . . 

111-84-2 . . . 

Nonane . . . . 

123-92-2 . . 

Isoamyl  acetate  . .  . . : . . . 

142-82-6  . . 

Heptane  (r)4teptar>e) .  . 

287-92-3  . . 

Cydopentane . i . . . . . . . . 

532-27-4  . 

a-Chloroacetophenorte . . . 

540-88-5  . 

ierf-Butyt  acetate . . .  . 

628-63-7  . . 

rvAmyl  acetate . . . . . 

7631-90-5  . . . 

Sodium  bisulfite  ....... . . . . . . 

7681-67-4 . . . 

Sodium  me(abist4fite .  . 

Propylene  glycol  ethers 
and  esters: 

108  65  6  . 

Propylene  glycol  morKxnethyl  ether  acetate  . . . . . . 

110-98-6  . . 

Diprdpylene  glycol . .*. . . . . 

770-35-4 . . 

1-Ph6fX)XY-2-propanol  . . . 

20324-32-7  ...; . 

1-(2-Methoxy-1-methylethoxy)-2-pfopanoi . 

20324-33-8  . 

Trlpropylene  glycol  m^yl  ettier . . . 

28877-93-2  . 

Methoxy-1 -propanol . . . . . 

29387-86-8 . 

Propylwe  ^ycol  monobutyl  ether . 

29911-28-2 . . 

Dipropvlene  glycol  butyl  ettier . 

42978-66-5  . . 

57018-62-7  . . 

Trlpropylene  giycoi  diacrylate . . . .  .  -i.....  _  _ .... 

Propylene  gl^  rrrano-farfhutyl  ether . .  ..  . 

88917-22-0 _ _ _ 

Dipropylene  glycol  monomethyl'  ether  acetate . . . 

*  *  •  •  •  •  • 

PART  71 6-[AMENDED] 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2607(d). 

b.  Section  716.20  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 


1716^  Studies  not  subject  to  the 
reporting  requirements. 


(b)  *  *  * 

(3)  For  the  listed  chemicals  tmder 
§  716.120(d)  in  the  category  “OSHA 
Chemicals  in  Need  of  Dermal 
Absorption  Testing,”  studies  on 
ecological  effects. 


c.  Section  716.120  is  amended  by 
adding,  in  CAS  number  sequence,  one 
substance  to  the  list  in  paragraph  (a), 
and  adding  three  categories 
alphabetically  to  paragraph  (d)  to  read 
as  follows: 

1716.120  Substances  and  Hsted  mixtures 
to  which  this  subpart  applies. 


(a) 


CAS  No. 

Substance 

Special  ex- 
emptkxts 

Effective 

date 

Sunset  date 

s 

12185-10-3  ..: _ 

White  phosphorus  . . . . . 

1/26/94 

1/26/04 

• 

(d) 


Category 

CAS  No. 

Special  exemp¬ 
tions 

Effective ' 
date 

Sunset  date 

•  •  •  • 

Methyl  ethylene  glycol  ethers  arxi  esters: 

Ethylene  glycol  monomethy  ether  acrylate . 

Tetraethylene  glycol  rrlbnomethyl  ether . . . 

•  •  * 

3121-61-7 

23783-42-8 

• 

1/26/94 

1/26/94 

1/26/04 

1/26/04 
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OSHA  Chemicals  in  Need  o(  Dermal  Absorption  Testing: 
rvAmyl  acetate  . 


seo-Butyl  acetate 
te/f  Butyl  acetate 
seoButyl  alcohol 
ferf-Butyl  alcohol 


Camphor 


a-Chkxoacetophenone 
Cydohexene . 


Cydopentane 


Dibutyl  phosphate 
p-Dinitrobenzene  . 


Oisulfiram  . 
Ethyl  ether 


Heptane  (r>-Heptane) 
Isoarhyl  acetate  . 


Methyl  acetate . 

Methylcyclohexane 


Methyl  formate 


1-Nitropropane  . U.. 


Sodium  bisutftte 


Sodium  metabisulfite 


p-Xylene 


Propylene  glycol  ethers  and  esters: 

Dipropyler>e  glycol . 

Dipropylerte  glycol  butyl  ether . 

Dipropylene  gl^  monomethyl  ether  acetate 

1-(2-Methoxy-1-methyiethoxy)-2-propanoi . 

Methoxy-1 -propanol  . 

1-Phenoxy-2-propanol . 

Propyleno  gl^  monobutyf  ether . 

Propylene  glycol  monomethyl  ether  acetate  ... 

Propylene  glycol  mono-farfbutyi  ether . 

Tripropylene  glycol  diacrylate . . . 

Tripropyiene  glycol  methyl  ether . 


Sunset  date 


540-88-5 

78-92-2 

75- 65-0 

76- 22-2 
532-27-4 
110-83-0 
287-92-3 
107-66-4 


100-25-4 


142-82-5 

123-92-2 


100-87-2 

107- 31-3 

108- 03-2 
111-84-2 

109- 66-0 
7631-90-5 
7681-57-4 

106-42-3 


§  716.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§  716.20(b)(3)  ap¬ 
plies.  ' 

§71 6.20(b)(3)  ap- 
plids. 

§  716.20(b)(3)  ap- 
plios. 

§716.M(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap- 
pliss* 

§  716.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap- 
plios. 

§71 6.20(b)(3)  ap¬ 
plies. 

§  716.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§716i0(b)(3)  ap- 
ptids. 

§  716.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§  716.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 

§71 6.20(b)(3)  ap¬ 
plies. 


110-98-5 

29911-28-2 

88917-22-0 

20324-32-7 

28677-93-2 

770-38-4 

29387-86-8 

108-65-8 

57018-52-7 

42978-66-5 

20324-33-8 
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40  CFR  Parts  712  and  716 
[OPPTS-82037;  FRL-4008-4] 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Final  rule. 

SUMMARY:  The  Interagency  Testing 
Committee,  in  its  28th  Report  to  EPA. 
revised  the  Toxic  Substances  Control 
Act  (TSCA)  Section  4(e)  Testing  Priority 
List  (TPL)  by  designating  for  testing  6 
substances,  and  recommending  for 
testing  3  substances  and  11  categories  of 
chemical  substances.  Subsequently,  for 
reasons  stated  in  its  31st  and  32nd 
Reports  to  EPA  (issued  in  January  and 
April  of  1993,  respectively),  the  frC 
amended  the  set  of  substances  and 
chemical  groups  added  to  the  TPL  via 
the  28th  Report,  leaving  as  28th  List 
additions  two  chemical  substances 
(thiophenol  and  acetone)  and  one 
chemical  category  (cyanoacrylates).  In 
support  of  rrC  activities  and/or  EPA 
follow-up  in  response  to  the  ITC 
additions,  EPA  generally  collects  data 
on  ITC  listed  substances  via  two  mpdel 
information  gathering  rules:  The  TSCA 
section  8(a)  Preliminary  Assessment 
Information  Rule  (PAIR)  and  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule.  Because  of 
commitments  by  industry  to  develop 
certain  data  on  acetone,  EPA  is  at  this 
time  adding  only  thiophenol  (CAS  No. 
108-95-5)  and  certain  members  of  the 
chemical  category  cyanoacrylates  to 
these  two  model  information  gathering 
rules.  Additionally,  EPA  is  adding 
ethylene  bis(5,6-dibromonorbomane- 
2,3-dicarboximide)  (CAS  No.  52907-07- 
0)  to  the  PAIR  and  section  8(d)  rule.  - 
This  chemical  substance,  add^  to  the 
TPL  via  the  25th  ITC  Report,  was 
previously  added  to  the  PAIR  and 
section  8(d)  rule  under  CAS  No,  41291- 
34-5.  The  CAS  number  52907-07-0  has 
replaced  CAS  number  41291-34-3  on 
the  TSCA  Inventory  of  Chemical 
Substances.  This  action  requires 
manufacturers,  importers,  and 
processors  of  the  specific  substances 
and  chemical  categories  members  to 
report  unpublished  health  and  safety 
data,  and  manufacturers  and  importers 
to  report  production,  use  and  exposure- 
related  data  to  EPA.  Finally,  this  rule 
makes  certain  technical  corrections  to 
previous  chemical  substance  listings 
under  the  PAIR  and  section  8(d)  rules. 


DATES:  This  rule  will  become  efiective 
on  January  26, 1^94. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Prevention,  Pesticides 
and  Toxic  Substances,  Environmental 
Protection  Agency,  401 M  St:,  SW.,  Rm. 
E-543,  WaslUngton,  DC  20460, 
Telephone:  (202)  554-1404,  TDD:  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  This  rule 
adds  two  chemical  substances  and  one 
category  of  substances  to  the  PAIR  and 
to  the  section  8(d)  Health  and  Safety 
Data  Reporting  Rule.  Manufacturers, 
processors,  and  importers  of  these 
chemicals  will  be  required  to  report 
unpublished  health  and  safety  data,  and 
manufacturers  and  importers  will  be 
required  to  report  end  use,  exposure, 
and  prod»*.ction  volume  data  to  EPA. 

This  rule  also  corrects  four 
typographical  errors  in  final  seclion  8(a) 
and/or  8(d)  rules  published  in  the 
Federal  Registers  of  June  5, 1990  (55  FR 
23052),  and  August  29, 1991  (56  FR 
42692).  In  55  FR  23052,  the  CAS 
number  for  2-propenoic  acid,  (1- 
methylethyIidene)bi8(2,6-dibromo-4,l- 
phenylene)  ester  was  incorrectly  listed 
as  55205-38-7  in  §§  712.30(x)  and 
716.120(d);  it  should  read  55205-38-4. 

In  56  FR  42692,  the  CAS  number  for 
benzeneacetaldehyde,  4-methyl-  was 
incorrectly  listed  as  99-72-9  in 
§§  712.30(x)  and  716.120(d);  it  should 
read  104-09-6;  ethanol,  2-(2- 
ethoxyethoxy)-,  acetate  (CAS  No.  112- 
15-2)  was  incorrectly  listed  as  carbinol 
acetate  in  §§  712.30(x)  and  716.120(d); 
and  3-suIfolene  (CAS  No.  77-79-2)  was 
incorrectly  listed  as  sulfolane  in 
§§  712.30(x)  and  716.120(d). 

I.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 
EPA  chemical  substances  and  mixtures 
(chemicals)  to  be  given  priority 
consideration  in  proposing  test  rules 
under  section  4.  For  some  of  these 
chemicals,  the  ITC  may  designate  that 
EPA  must  respond  to  its 
recommendations  within  12  months.  In 
this  time.  EPA  must  either  initiate  a 
rulemaking  to  test  the  chemical  or 
publish  in  the  Federal  Register  its 
reasons  for  not  doing  so. 

On  June  6, 1991,  ^A  announced  the 
receipt  of  the  28th  Report  from  the  ITC. 
It  was  then  published  by  EPA  on  August 
19. 1991  (56  FR  41212).-The  28th  ITC 
Report  was  later  revised  by  the  ITC  via 
their  31st  Report  (received  by  EPA 
January  28, 1993,  published  in  the 
Federal  Renter  )^y  5. 1993  (58  FR 
26898))  and  their  32nd  Report  (received 


by  EPA  Jime  2, 1993,  published  in  the 
Federal  Register  July  16, 1993  (58  FR 
38490)).  In  their  31st  Report,  the  ITC 
revised  two  chemical  groups  added  to 
the  TPL  in  their  28th  Report.  These 
revised  chemical  groups,  propylene 
glycol  ethers  and  esters  and  methyl 
ethylene  glycol  ethers  and  esters,  are 
now  being  considered  by  the  ITC  as 
added  to  &e  TPL  in  their  31st  Report. 
EPA  has  issued  section  8  rules  on 
chemicals  included  in  the  31st  ITC 
Report  in  a  notice  published  elsewhere 
in  today’s  issue  of  the  Federal  Register 
In  their  32nd  Report,  the  ITC  removed 
firom  the  TPL  four  chemicals  added  in 
the  28th  Report  because  certain 
members  of  the  chemical  industry  have 
committed  to  develop  dossiers  and 
necessary  test  data  under  the  Screening 
Information  Data  Set  (SIDS)  program  of 
the  Organization  for  ^onomic 
Cooperation  and  Development  (OECD). 
The  SIDS  program  is  a  consensus  testing 
regimen  developed  for  screening  high 
production  chemicals  and  is  accepted 
by  all  OECD  member  nations.  The  four 
chemicals  are:  n-Butanol  (CAS  No.  71- 
36-3),  isobutanol  (CAS  No.  78-83-1), 
dimethyl  terephthalate  (CAS  No.  120- 
61-6),  and  di(2-ethylhexyl)adipate  (CAS 
No.  103-23-1).  Because  of  the  ITC’s 
removal  of  these  substances  from  the 
TPL,  and  because  of  commitments  by 
industry  to  develop  data  on  acetone, 

EPA  is  adding  only  thiophenol  to  the 
PAIR  end  section  8(d)  rules  from  the 
group  of  substances  originally  added  to 
the  'n*L  via  the  28th  Report  of  the  ITC. 

Additionally,  the  32nd  ITC  Report 
acted  to  amend  the  28th  ITC  Report  by 
removing  two  chemicals  and  eight 
chemical  categories.  In  summary,  these 
substances  and  categories  were  removed 
because  of  competing  priorities  within 
the  ITC;  however,  the  FTC  plans  to 
continue  evaluating  them  on  a 
chemical-by-chemical  basis  to  assess 
possible  concerns  of  ITC-member 
agencies,  and  may  be  included  in  later 
reports  of  the  ITC.  The  two  chemicals 
are  allyl  alcohol  (CAS  No.  107-18-6) 
and  2,4-dichlorophenol  (CAS  No.  120- 
83-2);  the  eight  chemical  categories  are: 
Alkynes,  nitroalcohols,  phosphoniums, 
hydrazines,  oxiranes,  alkoxysilanes, 
aldehyde  hydrates,  and  isothiocyanates. 
As  a  result  of  their  removal  bom  the 
TPL,  EPA  is  not  at  this  time  collecting 
section  8  data  for  these  substances. 

Finally,  this  rule  adds  to  the  section 
8(a)  and  section  8(d)  rules  an  additional 
CAS  number  to  a  previously  listed 
substance.  The  25th  ITC  Report  PAIR 
and  section  8(d)  rule  published  in  the 
Federal  Register  of  Dumber  12. 1989 
(54  FR  51131),  included  the  chemical 
substance  ethylene  bis(5,6- 
dibromonorbomane-2,3-dicarboximide). 
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under  CAS  No.  41291-34-3.  Since  that 
time,  the  CAS  number  for  that  substance 
has  been  revised  and  is  now  52907-07- 
0.  Because  the  FTC  requires  section  8(a) 
and  section  8(d)  information  concerning 
this  substance  under  the  revised  CAS 
number,  ethylene  bis(5,6- 
dibromonorbomane-2.3-dicarboximide) 
under  CAS  No.  52907-07-0  is  being  ' 
added  to  both  the  section  8(a)  and  the 
section  8(d)  rules. 

EPA  issued  the  PAIR  under  section 
&(a)  of  TSCA  (15  U.S.C.  2607(a)),  and  it 
is  codified  at  40  CFR  part  712.  This 
mode)  section  8(a)  rule  establishes 
standard  reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule  at  40  CFR 
712.30.  These  manufacturers  and 
importers  are  required  to  submit  a  one¬ 
time  report  on  general  volume,  end  use, 
and  exposiue-related  information  using 
the  Preliminary  Assessment  Information 
Manufacturer’s  Report  (EPA  Form  7710- 
35).  EPA  uses  this  model  section  8(a) 
rule  to  gather  current  information  on 
chemicals  of  concern  quickly.  This 
information  may  be  used  in  chemical 
risk  screening  and/or  assessment,  and  to 
make  findings  needed  to  support 
reflation,  if  appropriate. 

l^A  issued  me  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C. 

2607(d)),  and  it  is  codified  at  40  CFR 
part  716.  The  section  &(d)  model  rule 
requires  past,  current,  and  prospective 
manufacturers,  importers,  and 
processors  of  listed  chemicals  to  submit 
to  EPA  copies  and  lists  of  unpublished 
health  and  safety  studies  on  the  listed 
chemicals  that  they  manufacture, 
import,  or  process.  These  studies 
provide  information  needed  to  assess 
chemical  risk  and  have  provided 
significant  support  for  decisionmaking 
under  TSCA  sections  4, 5. 6. 8,  and  9. 

These  model  rules  provide  for  the 
automatic  addition  of  ITC  priority  list 
chemicals.  Whenever  EPA  announces 
the  receipt  of  an  ITC  report,  EPA  may, 
without  further  notice  and  comment, 
amend  the  two  model  information¬ 
gathering  rules  by  adding  the 
recommended  chemicals.  The 
amendment  adding  these  chemicals  to 
the  PAIR  and  the  Health  and  Safety  Data 
Reporting  Rule  becomes  effective  30 
days  after  publication  in  the  Federal 
Register. 

n.  Chemicals  To  Be  Added 

This  rule  adds  to  the  PAIR  and  the 
Health  and  Safety  Data  Reporting  Rule 
two  chemical  substances  and  one 
category  of  substances.  The  two 
chemical  substances  are  thiophenol 
(CAS  No.  108-98-5)  and  ethylene 
bis(5 ,6-dibromonorbomane-2.3- 


dicarboximide)  (CAS  No.  52907-07-0), 
and  the  one  category  is  cyanoacrylates. 
Regarding  the  cyanoacrylates,  reporting 
will  be  required  only  on  the  following 
substances: 


CAS  No. 

Chemical  Name 

137-05-3 

2-Propenoic  acid,  2-cyano-, 
methyl  ester 

1069-55- 

2-Propenoic  acid,  2-cyano-, 

2. 

isobutyt  ester 

6197-30- 

2-Propenoic  acid,  2-cyar>o-3,3-di- 

4. 

phenyl-,  2-elhyihexyl  ester 

6606-65- 

2-Propenoic  acid,  2-cyano-,  butyl 

1. 

1  ester 

7085-85- 

I  2-ProperK)ic  acid.  2-cyarK>-,  ethyl 

0. 

ester 

7324-02- 

2-ProperK)ic  acid,  2-cyano-,  2- 

9. 

propenyl  ester 

10586- 

2-ProperK)ic  acid,  2-cyafX)-,  1- 

17-1. 

methylethyt  ester 

21982- 

2-Propenoic  acid,  2-cyano-, 

43-4. 

ethoxy  ethyt  ester 

23023- 

2-ProperKjic  acid,  2-cyano-, 

91-8. 

2,2,2-trifluofO-1  -methylethyl 
ester 

27816- 

2-ProperK)ic  acid,  2-cyar>o-,  2- 

23-5. 

meihoxyelhyl  ester 

64992- 

Ethanaminium,  2-([2-cyano-3-[4- 

16-1. 

(diethylamino)phe^]-1  -oxo-2- 
prope^]oxy)-  N,N,N-trirr)ethyl-, 
chloride 

III.  Reporting  Requirements 

A.  Preliminary  Assessment  Information. 
Rule 

All  persons  who  manufactured  or 
imported  the  chemical  substances 
named  in  this  rule  during  their  latest 
complete  corporate  fiscal  year  must 
submit  a  Preliminary  Assessment 
Information  Manufacturer’s  Report  (EPA 
Form  No.  7710-35)  for  each 
manufacturing  or  importing  site  at 
which  they  manufactured  or  imported  a 
named  substance.  A  separate  form  must 
be  completed  for  eeich  substance  and 
submitted  to  the  Agency  no  later  than 
March  28, 1994.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer’s  Report  to  the  ITC  or  EPA 
may  be  able  to  submit  a  copy  of  the 
original  report  to  EPA  or  to  notify  EPA 
by  letter  of  their  desire  to  have  this 
voluntary  submission  accepted  in  lieu 
of  a  current  data  submission.  See 
§  712.30(a)(3). 

Details  of  the  reporting  requirements, 
the  basis  for  exemptions,  and  a  facsimile 
of  the  reporting  form,  are  provided  in  40 
CFR  part  712.  Copies  of  the  form  are 
available  from  the  TSCA  Environmental 
Assistance  Division  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  Health  and  Safety  Data  Reporting 
Rule  ' 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import,  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to 
EPA:  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

2.  Persons  who,  at  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process,  or  are 
manufacturing,  importing,  or  processing 
the  listed  sub^ance  must  submit  to 
EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 
substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — regardless  of 
completion  date. 

3.  Persons  who,  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  whi^  is  in  their  possession  at  the 
time  they  propose  to  manufacture, 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  tliey  propose  to 
manufacture,  impart,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete — ‘regardless  of  the 
completion  date. 
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The  bulk  of  reporting  is  required  at 
the  time  the  substance  is  listed.  Persons 
described  in  categories  1  and  2  do  all  or 
most  of  their  health  and  safety  data 
reporting  at  the  start  of  the  reporting 
period.  The  remaining  reporting 
requirements,  specifically  categories 
2((1),  2(e),  and  3,  continue  prospectively. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  Federal  Register  of 
September  15, 1986  (51  FR  32720).  Also 
found  there  are  the  reporting 
exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 

TSCA  Document  Processing  Center 
(7407),  Office  of  Prevention,  Pesticides 
and  Toxic  Substances,  Environmental 


Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460,  ATTN:  (insert 
either  PAIR  or  8(d)  Reporting). 

D.  Removal  of  Chemical  Substances 
from  the  Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  unwtirranted,  should  promptly 
‘  submit  to  EPA  in  detail  the  reasons  for 
that  belief.  EPA,  in  its  discretion,  may 
remove  the  substance  from  this  rule  for 
good  cause  (§  §  712.30  and  716.105). 
iWhen  withdrawing  a  substance  from  the 
rule,  EPA  will  issue  a  rule  amendment 
for  publication  in  the  Federal  Register. 

IV.  Release  of  Aggregate  Data 

EPA  will  follow  procedures  for  the 
release  of  aggregate  statistics  as 
prescribed  in  the  Federal  Register 
notice  of  June  13, 1983  (48  FR  27041). 
Included  in  the  notice  are  procedures 


fur  requesting  exemptions  from  the 
release  of  aggregate  data.  Exemption 
requests  concerning  the  release  of 
aggregate  data  on  any  chemical 
substance  must  be  received  by  EPA  no 
later  than  March  28, 1994. 

V.  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $57,780.  To  calculate  tliis 
figure,  EPA  used  information  from  the 
1986  TSCA  Inventory  Update  and  SRI 
International’s  Directory  of  Chemical 
Producers  to  generate  a  list  of  24  firms 
that  manufacture  and/or  import  the  13 
chemicals  at  a  total  of  36  sites.  None  of 
the  companies  identified  qualify  as  a 
small  business  as  defined  in  40  CFR 
712.24(c).  thus,  EPA  expects  24  firms  to 
generate  a  total  of  36  reports. 


Reporting  costs  (dollars) 

(a)  36  reports  estimated  at  $843  per  report  . . . 

(b)  36  sites  at  $762  per  site . 

.  $30,348 

.  $27,432 

Total  cost 

$57,780  • 

Mean  cost  per  site;  $60,990/36  sites . 

Mean  cost  per  firm:  $60,990/24  firms  . . 

.  $1,695 

. : .  $2,542 

Reporting  burden  (hours) 

(a)  Rule  familiarization:  18  h/site  X  36  sites . ; . 

(b)  Reporting:  16  h/report  X  36  reports  . . 

648  h 
576  h 

Total  burden  hours  ,, 

1,224  h 

Average  burden  per  site  at  34  h/36  sites . 

Average  burden  per  firm  at  52  h/24  firms . 

.  0.95  h 

.  2.1 7h 

EPA  costs  (bollars): 

Processing  cost  =  36  reports  at  $95/report  . 

.  $3,420 

R.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting  costs 
for  establishing  section  8(d)  reporting 
requirements  for  13  chemicals  will  be 
$46,751.  This  cost  estimate  is  high 


because  the  Agency  is  uncertain  about 
the  likely  number  of  respondents  to  the 
rule.  Although  EPA  has  used  the  best 
available  data  to  make  its  economic 
projections,  much  of  the  information  is 
based  upon  the  1986  TSCA  Inventory 


Update  and  secondary  information  from 
industry  sources.  Therefore,  EPA  tends 
to  overestimate  rather  than 
underestimate  reporting  burden.  The 
estimated  reporting  costs  are  broken 
down  as  follows; 


Initial  corporate  review . . . . .  $  7,482 

Site  identification .  6,079 

RIe  searches  at  site  . 12.499 

Photocopying  existing  studies . .'. . . .  2,132 

Title  listing . 633 

Managerial  review  for  CBI  .  128 

Reporting  on  newly-initiated  studies . .*. . . .  273 

Submissions  after  initial  reporting  period  . . .  4,748 


Total  $46,264 

Reporting  burden  (hours) 

Initial  review:  2  h/firm  x  72  firms . . . . .  144  h 


\ 
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(b)  Reporting:  13.93  h/Brm  X  72  firms . . .  1,003  h 

Total  reportmg  burden  hours _ 1,147  h 


VI.  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OFPTS-82037).  A  public 
version  of  the  record,  without  any  CBl, 
is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  also  known  as,  TSCA  Public 
Docket  Office,  from  8  a.m.  to  12  noon 
and  1  p.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  NCIC  is 
locat^  in  Rm.  E^102,  401  M  St.,  SW., 
Washin^on,  DC  20460. 

1.  This  final- rule. 

2.  The  economic  analysis  for  this  rule. 

3.  The  28th  Report  of  the  ITC. 

4.  The  31st  Report  of  the  ITC. 

5.  The  32nd  Report  of  the  ITC. 

VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

,Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines  7- 
“significant”  as  those  actions  likely  to 
lead  to  a  rule  (1)  Having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  and  safety, 
or  State,  local  or  tribal  governments  or 
communities  (also  known  as, 
"economically  significant”);  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 


'planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  “significant”  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  control 
numbers  2070-0054  for  PAIR  reporting 
and  2070-0004  for  TSCA  section  8(d) 
reporting. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  34  hours  for  PAIR  per  response 
^d  28  hours  for  section  8(d),  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch, 
(2131),  U.S.  Environmental  Protection  *■ 
A“gehcy,  401  M  St.,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Adairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
“Attention;  Desk  Officer  for  EPA.” 


List  of  Subjects  in  40  CFR  Parts  712  and 
716 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Health  and  safety 
data.  Recordkeeping  and  reporting 
requirements. 

Dated:  December  10, 1993. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows; 

Part  712— {AMENDED] 

1.  In  Part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Section  712.30  is  amended  by 
adding  two  substances  in  ascending 
CAS  number  order  in  paragraph  (w), 
and  in  paragraph  (x)  by  revising  the 
entry  for  CAS  No.  99-72-9  to  read 
“104-09-6”  under  the  “Aldehydes” 
category,  revising  the  entry  for  CAS  No. 
55205-38-7  to  read  “55205-38-4” 
under  the  “Brominated  flame 
retardants”  category,  revising  the  entry 
for  CAS  No.  112-15-2  under  the 
“Substantially  produced  chemicals  in 
need  of  subchronic  tests”  category, 
revising  the  entry  for  CAS  No.  77-79- 
2  under  the  “Sulphones”  category,  and 
alphabetically  adding  one  category  to 
read  as  follows: 

§712.30  Chemical  lists  and  reporting 
periods. 

*  *  «  *  * 

(w)  •  *  » 


CAS  No. 

Substance 

Etiective 

date 

1 - 

^  Reporting 
date 

108-95-5  . 

Thkjphenol . 

1/26/94 

3/28/94 

52907-07-0  . 

Ethylene  bis(5,6-dibromonortx>mane-2,3-dicart)oximide)  . 

1/26/94 

3/28/94 

(x) 
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CAS  No. 


Substance 

Effective 

date 

Reporting 

date 

•  •••••• 

Benzeneacetaldehyde,  4-methyl-  . . 

?/30«l 

11/27/91 

•  •••••  • 

2-Propenolc  add,  (1-methylethylidene)bls(2,6-dibromo-4,1-phenylene)  ester . 

10/29/90 

12/27/90 

2-Propenoic  add.  2-cyano-,  methyl  ester . . . 

1/26/94 

3/28/94 

2-Propenoic  add.  2-cyano-,  isobutyl  ester . 

1/26/94 

3/2694 

2-Propenolc  add,  2-cyano-3,3-diphenyt-,  2-ethylhexyl  ester  . 

1/26/94 

3/28/94 

2-Propenolc  add,  2-cyano-,  butyl  ester . 

1/26/94 

3/28/94 

2-Propenoic  add.  2-cyano-,  eth^  ester . 

1/26«4 

3/28/94 

2-Propenoic  add,  2-cyano-,  2-propenyl  ester  . ' .  . . 

1/26/94 

3/28/94 

2-Propenoic  add,  2-cyano-,  1-methylethyl  ester . . 

1/26/94 

3/28/94 

2-Propenoic  add,  2-cyano-,  ethoxyethyl  ester . :. . 

1/26/94 

3/28/94 

2-Propenoic  add,  2-cyano-,  2,2,2-'trlfluoromethyl  ester . 

^  1/26/94 

3/28/94 

2-Propenoic  add,  2-cyano-,  2-methoxyethyl  ester . 

1/26/94 

3/28/94 

Ethemaminium,  2-n2-cyano-3-{4-(dieth/amino)phenyl]-1  -oxo-2-propenyi]oxy]-N,N,N' 

1/26/94 

3/28/94 

trimethyl-,  chloride. 

*•••••• 

Ethanol,  2-(2-ethoxyethoxy)-,  acetate . 

9/30/91 

11/27/91 

3-Sulfoler>e . 

9/30/91 

11/27/91 

Aldehydes; 

104-OS-€ 


Brominated  flame 
retarxlants: 
55205-38-4  ... 

Cyanoacrylates: 

137-05-3  . 

1069-65^2  . 

6197-30-4  . 

6606-65-1  . 

7085-35-0  . 

7324-02-9  . 

10586-17-1  ... 
21982-43-4  ... 
23023-91-8  ... 
27816-23-5  ... 
64992-16-1  ... 


Substantially  produced 
chemicals  in  need  of 
subchronic  tests: 

112-15-2  . 

Sulphones: 

77-79-2  . 


PART  7164AMENDED] 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 

b.  Section  716.120  is  amended  by 
adding,  in  CAS  number  sequence,  two 
substances  in  paragraph  (a),  and  in 


paragraph  (d)  by  revising  the  entries  for 
benzeneacetaldehyde,  4-methyl-  tmder 
the  "Aldehydes”  category,  2-propenoic 
acid,  (l-methylethylidenejbis(2,6- 
dibromo-4,l-phenylene)  ester  tmder  the 
“Brominated  flame  retardants”  category, 
revising  the  entry  for  carbinol  acetate  to 
read  “ethanol,  2-(2-ethoxyethoxy)-, 
acetate”  under  the  “Substantially 
produced  chemicals  in  need  of 


subchronic  tests”  category,  revising  the 
entry  for  sulfolene  to  read  “3-Sulfolene” 
imder  the  “Sulphones”  category,  and 
alphabetically  adding  one  category  to 
read  as  follows: 

§  716.120  Subtances  and  listed  mixtures  to 
which  this  subpart  applies. 


(a) 


CAS  No. 


Substance 

Special  exemptions 

Effective 

date 

Thiopherx)! . 

1/26/94 

1/26m 

• 

Ethylene  ’ "  bis(5,6- 

dibromonoft)omane-2,3- 
dicarboximide). 

• 

•  ••••• 

Sunset  date 


108-95-5 

52907-07-0 


1/26/04 


1/26/04 


(d)  *  •  * 
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Category 

CAS  No. 

Spedal  ex¬ 
emptions 

Effective 

date 

Sunset  date 

Aldehydes: 

Benzeneacetaidehyde.  4-methyl- . 

104-09-6 

9/30/91 

9/30/01 

Bromtnated  flame  retardants; 

2-Propenoic  acid,  (1-methylethylidene)bts(2,6-dibromo-4,l-pheny(ene) 
ester . - . 

55205-38-4 

10/29/90 

10/29/00 

•  •  •  • 

Cyanoacrylates; 

2-Propenoic  acid,  2-cyano-,  methyl  ester . . 

1  137-05-3 

1/26/94 

1/26/04 

2-Propenoic  acid,  2-cyano-,  isobutyl  ester  . 

1069-55-2 

1/26/94 

1/26/04 

2-Propenoic  acid.  2-cyano-3,3-diphenyl-,  2-ethylhexyl  ester . 

6197-30-4 

1/26/94 

1/26/04 

2-Propenoic  acid,  2-cyano-,  butyl  ester . 

6606-65-1 

1/26/94  - 

1/26/04 

2-Propenoic  acid.  2-cyaiio-,  ethyl  ester - - - - 

7085-85-0 

1/26/94 

1/26/04 

2-Propenoic  acid,  2-cyano-,  2-proponyt  ester . . 

'  7324-02-9 

1/26/94 

1/26/04 

2-Propenoic  add,  2-cyano-,  l-methylethyl  ester  . 

10586-17-1 

1/26/94 

1/26/04 

2-Properx)ic  add,  2-cyano-.  ethoxy  ethyl  ester . 

21982-46r4 

1/26/94 

1/26/04 

2-Propendc  add,  2-cyarx>-,  2.2,2-tnfluoromelhyt  ester . 

23023-91-8 

1/26/94 

1/26/04 

2-Properx)ic  acid,  2-cyano-,  2-methoxyethyl  ester  . 

27816-23-5 

1/26/94 

1/26/04 

Ethanaminium.  2-[I2-cyano-3-{4-(diethylamino)pheny1}-1  -oxo-2-pro- 

penyl]oxy]-N,/V,N-trimothyl-,  chloride . 

64992-16-1 

1/26/94 

1/26/04 

•  •  •  • 

Substantially  produced  chemicals  in  need  of  subchronic  tests; 

Ethanol,  2-(2-othoxyethoxy)-.  acetate . 

112-15-2 

9/30/91 

9/30/01 

Sulphones: 

3-Sulfolene  . . . 

77-79-2 

9/30/91 

9/30/01 

•  •  «  • 

•  • 

* 

IFR  Doc.  93-31269  Filed  12-23-93;  8:45  am] 
BILLING  CODE  <S60-60-F  «  , 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  93-233;  DA  93-1518] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  change  of  effective 
date. 

SUMMARY:  By  this  Order,  the 
Commission  on  its  own  motion  changes 
the  effective  date  established  in  the 
Report  and  Order  in  MM  Docket  No.  93- 
233.  In  order  to  be  consistent  with  the 
Commission's  stated  desire  to  expedite 
proceedings  involving  amendment  of 
the  Commission’s  Rules  regarding  major 
cable  television  markets  and  the  public 
interest  in  synchronizing  such 
amendments  with  the  copyright  royalty 
accounting  periods,  the  rule  change 


adopted  in  this  proceeding  will  become 
effective  by  the  end  of  the  year. 
EFFECTIVE  DATE:  December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  E.  Aronowitz,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  Amendment  of  Section 
76.51  of  the  Commission’s  Rules  to  Include 
Pine  Bluff,  Arkansas,  in  the  Little  Rock, 
Arkansas,  Television  Market. 

Order 

Adopted;  December  14, 1993. 
Released:  December  16, 1993. 

By  the  Chief,  Mass  Media  Bureau:  1. 
In  a  Report  and  Order  in  the  captioned 
proceeding  (DA  93-1429,  released 
November  30, 1993),  §  76.51  of  the 
Commission’s  rules  were  amended  to 
include  Pine  BIuH,  Arkansas,  as  a 
named  community  in  the  Little  Rock 
television  market.  That  change  was  to 
become  effective  thirty  days  after 
publication  in  the  Federal  Register.  For 
the  reasons  discussed  below,  pursuant 
to  47  CFR  1.108,  we  reopen  this 
proceeding  on  our  own  motion  to 


reconsider  one  aspect  of  the  Report  and 
Order. 

2.  The  process  of  amending  §  76.51  of 
the  Commission’s  Rules  was  mandated 
by  section  614(f)  of  the  1992  Cable  Act.' 
In  adopting  rules  to  implement  the  Act, 
the  Commission  indicated  that 
proceedings  of  this  type  were  to  be 
undertaken  pursuant  to  an  expedited 
process  2  and  further  indicated 
agreement  as  to  the  public  interest  in 
synchronizing  the  Commission’s  rules  • 
with  the  compulsory  license  copyright 
royalty  accounting  periods  (January  1- 
June  30  and  July  1-December  31). 3  In 
order  to  achieve  that  synchronization  in 
the  context  of  this  proceeding, 
consistent  with  the  Commission’s  stated 
desire  to  expedite  the  resolution  of 
proceedings  of  this  type,  and  in  order  to 
achieve  the  objectives  set  forth  in 
section  614  of  the  Cable  Act,  we  find 
that  good  cause  exists  for  making  the 
rule  changes  adopted  in  this  proceeding 


>  Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992,  Public  Law  102-385.  106 
Stat.  1460. 

*  Report  and  Order  in  MM  Docket  92-259.  8  FCC 
Red  2965,  para.  50  (1993).  58  FR  17350.  April  2. 
1993. 

3/d.  at  para.  151. 
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effective  on  less  than  30  days  notice, <  so 
that  this  becomes  effective  by  the  end  of 
the  year. 

3.  Accordingly,  it  is  ordered,  That  the 
rule  change  effective  date  adopted  in  the 
Report  and  Order  in  MM  Docket  No.  93- 
233  (58  FR  64168,  December  6, 1993)  is 
reconsidered  on  our  own  motion  and 
amended  to  become  effective  on 
December  31, 1993. 

4.  This  action  is  taken  by  the  Chief, 
Mass  Media  Bureau  pursuant  to 
authority  delegated  by  §  0.283  of  the 
Commission’s  Rules. 

Federal  Communications  Commission. 

Roy ).  Stewart, 

Chief.  Mass  Media  Bureau. 

IFR  Doc.  93-31451  Filed  12-23-93;  8:45  am] 
BILLING  CODE  8712-01-M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFRPart17 
RIN  1018-AB10 

Captive-bred  Wildlife  Regulation 

AQENCY:  Fish  and  Wildlife  Service, 
I.nterior. 

ACTION:  Final  rule. 

SUMMARY:  Under  the  Endangered  ^ 
Species  Act  of  1973  (Act),  the  Fish  and 
Wildlife  Service  (Service)  regulates 
certain  activities  involving  specimens  of 
non-native  endangered  or  threatened 
wildlife  species  that  are  bom  in 
captivity  in  the  United  States.  This  is 
currently  accomplished  by  requiring 
persons  who  wish  to  conduct  otherwise 
prohibited  activities  with  such  wildlife 
to  register  with  Service,  i.e.,  to  obtain  a 
captive-bred  wildlife,  or  CBW, 
registration.  The  Service  registers 
pdrsons  who  meet  certain  established 
requirements  and  specifies  the  extent  of 
the  activities  that  those  persons  are 
authorized  to  conduct. 

The  CBW  registration  system  has  been 
reviewed  to  determine  whether  changes 
are  necessary.  That  review  was 
announced  in  a  Notice  of  Intent  to 
Propose  Rule  (54  FR  548,  January  7, 
1992).  A  public  meeting  was  held  in 
April  1992.  After  review  of  information 
and  comments  received,  a  Proposed 
Rule  was  published  on  June  11, 1993 
(58  FR  32632).  Several  changes  to  the 
CBW  registration  system  were  proposed. 

'•  The  Administrative  Procedure  Act  generally 
requires  publication  in  the  Federal  Register  of 
substantive  rules  30  days  prior  to  their  effective 
date  but  permits  substantive  rules  to  become 
effective  with  less  than  30  days’  advance  public  in 
the  Federal  Register  for  good  cause.  See  5  U.S.C. 

S  553(d)(1);  See  also  47  CFR  1.427(b). 


Also  proposed  were  two  changes  to 
Definitions,  that  would  affect  issuance 
of  all  endangered  and  threatened 
species  permits  as  well  as  CBW 
registrations.  Those  proposed  changes 
included  deletion  of  education  firom  the 
definition  of  “enhance  the  propagation 
or  survival”  so  that  education  of  the 
public  could  no  longer  be  used  as  the 
sole  justification  for  issuance  of  permits 
and  registrations.  The  Service  has 
decided  to  limit  this  final  rule  to  the 
exclusion  of  education  as  the  basis  for 
issuance  of  dSW  registrations,  because 
the  original  and  pr^ominant  purpose  of 
the  registration  system  was  to  encourage 
responsible  captive  breeding.  Other 
changes  to  the  CBW  system,  as  well  as 
the  larger  question  of  public  education 
as  it  relates  to  endangered  species 
permits  will  be  the  subject  of  future 
rulemaking  actions. 

EFFECTIVE  DATE:  January  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.  K.  Robinson,  Special  Assistant-  . 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  420C,  Arlington,  Virginia 
22203  (703/358-2093). 

SUPPLEMENTARY  INFORMATION:  The 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et.  seq.)  and 
implementing  regulations  prohibit  any 
person  subject  to  the  jurisdiction  of  the 
United  States  from  conducting  certain 
activities  with  endangered  or  threatened 
species  of  fish  or  wildlife.  These 
activities  include,  among  others,  import, 
export,  take  and  interstate  or  foreign 
commerce.  The  Secretary  of  the  Interior 
(or  the  Secretary  of  Commerce  in  the 
case  of  certain  marine  species)  may 
permit  such  activities,  under  such  terms 
and  conditions  as  he/she  shall 
prescribe,  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  affected  species,  provided  these 
activities  are  consistent  with  the 
purposes  of  the  Act.  The  Secretary  of 
the  Interior’s  authority  to  administer 
permit  matters  relating  to  endangered 
and  threatened  species  has  been 
delegated  through  the  Director  of  the 
Fish  and  Wildlife  Service  (Service)  to 
the  Office  of  Management  Authority 
(OMA). 

Since  1976,  the  Service  has  been 
striving  to  achieve  an  appropriate 
degree  of  control  over  prohibited 
activities  involving  living  wildlife  of 
non-native  species  bom  in  captivity  in 
the  United  States. 

In  1978,  the  Service  announced  a 
review  of  regulations  concerning 
captive-bred  wildlife  (43  FR  16144, 
April  14, 1978).  The  notice  reiterate  the 
Service’s  philosophy  concerning  its 


approach  to  captive  versus  wild 
populations: 

The  Service  considers  the  purpose  of  the 
Act  to  be  best  served  by  conserving  species 
in  the  wild  along  with  their  ecosystems. 
Populations  of  species  in  captivity  are,  in 
large  degree,  remove  firom  their  natural 
ecosystems  and  have  a  role  in  survival  of  the 
species  only  to  the  extent  that  they  maintain 
genetic  integrity  and  offer  the  potential  of 
restocking  natural  ecosystems  where  the 
species  has  become  depleted  or  no  longer 
occurs  •  •  •, 

The  Service  seeks  to  improve  its 
regulations  in  order  to  protect  wild 
populations  of  Endangered  and  Threatened 
species  while  interfering  as  little  as  possible 
with  their  captive  propa^tion. 

Following  an  extensive  public  review 
in  1978  and  1979,  the  Service  published 
a  final  rule  (44  FR  54002,  September  17, 
1979)  that  established  the  Captive-bred 
Wildlife  (CBW)  i^istration  system  as  it 
currently  exists.  The  final  rule  amended 
regulations  in  50  CFR  17.21  by  adding 
subsection  17.21(g),  which  granted 
general,  conditional  permission  to  take; 
import  or  export:  deliver,  receive,  carry, 
transport  or  ship  in  the  course  of  a 
commercial  activity;  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  non-native  endangered  or 
threatened  wildlife  that  is  bred  in 
captivity  in  the  United  States.  In  other 
words,  the  regulation  itself  contains  the 
permit.  In  order  for  persons  or 
institutions  to  operate  under  that 
permit,  certain  conditions  must  be  met, 
including  that  the  person  or  institution 
must  first  register  with  the  Service. 
Unless  an  exception  is  made  under 
§  17.21(g)(5),  the  CBW  system  applies 
only  to  species  that  do  not  include  any 
part  of  the  United  States  in  their  natural 
geographic  distribution.  The  individual 
specimens  must  have  been  bom  in 
captivity  in  the  United  States.  The 
registration  authorizes  interstate 
purchase  and  sale  only  between  entities 
that  both  hold  a  registration  for  the 
taxon  concerned. 

The  1979  final  rule  also  amended  the 
definition  of  “enhanced  the  propagation 
or  survival”  of  wildlife  in  captivity  to 
include  a  wide  range  of  normal  animal 
husbandry  practices  needed  to  maintain 
self-sustaining  and  genetically  viable 
populations  of  wildlife  in  captivity. 
Other  aspects  of  the  definition  of 
“enhance”  that  were  codified  in  1979 
and  are  still  in  use  today  include 
accumulation,  holding  and  transfer  of 
animals  not  immediately  needed  or 
suitable  for  propagative  or  scientific 
purposes,  and  exhibition  of  living 
wildlife  in  a  manner  designed  to 
educate  the  public  about  the  ecological 
role  and  conservation  needs  of  the 
affected  species  (50  CFR  17.3). 
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The  above  definitions  are  found  in 
Subpart  A.  the  General  Provisions  of 
part  17.  Therefore,  they  apply  to  all 
endangered  and  threatened  species 
permits  for  captive  wildlife  issued 
under  §§  17.22  and  17.32  as  well  as  to 
the  CBW  registrations  under  §  17.21(g) 
that  are  the  subject  of  this  rulemaking. 

After  twelve  years’  experience  with 
the  system,  the  Service  initiated  another 
review  with  a  Notice  of  Intent  of 
Propose  Rule,  published  on  January  7, 
1992  (54  FR  548).  The  notice  discussed 
problems  the  Service  was  experiencing 
with  the  system,  and  offered  for 
discussion  three  options  intended  to 
show  the  range  of  possible  actions  that 
might  be  taken.  These  ranged  from  no 
action  (no  change  in  the  system)  to 
complete  elimination  of  the  CBW 
registration  process.  The  notice  also 
questioned  whether  the  term  “harass” 
as  defined  in  §  17.3  applied  to  captive- 
born  wildlife,  and  whether  education  of 
the  American  public  through  exhibition 
of  living  non-native  wildlife  actually 
accomplished  any  measurable 
enhancement  of  the  survival  of  the 
affected  species  in  the  wild.  Three 
options  for  dealing  with  education  were 
preserfted,  ranging  from  no  change  in 
the  existing  definition  to  deleting 
education  as  a  justification  for  permits 
and  CBW  registrations. 

•  Public  comments  and  suggestions 
were  solicited.  Written  responses  were 
received  from  942  individuals, 
institutions  and  organizations.  Of  these, 
170  mentioned  education,  mostly  in 
favor  of  retaining  it.  ^ : 

After  review  or  comments  received, 
the  Service  published  a  proposed  rule 
on  June  11, 1993  (58  FR  32632),  that 
proposed  several  changes  to  §  17.21(g): 
elimination  of  registration  for  several 
species  that  are  present  in  the  United 
States  in  large  numbers  and/or  that  are 
genetically  unsuitable  for  scientifically 
based  breeding  programs;  restriction  of 
eligibility  for  CBW  registrations  to  those 
entities  that  are  participants  in  an 
approved  responsible  cooperative 
breeding  program  for  the  taxon 
concerned;  amendment  of  the  definition 
of  “harass”  in  §  17.3  to  exclude  normal 
animal  husbandry  practices  such  as 
humane  and  healthful  care  when 
applied  to  captive-bom  wildlife;  and, 
conditionally,  deletion  of  education 
from  the  definition  of  “enhance”  in 
§17.3. 

Information  and  Comments 

In  an  effort  to  ensure  distribution  of 
the  proposal  to  those  most  directly 
affected,  over  1,000  copies  of  the 
Federal  Register  publication  were 
mailed  to  current  and  former  CBW 
registrants.  Three  letters  commented  to 


the  effect  that  they  found  it  surprising 
that  the  Service  did  not  notify  all 
registrants.  The  Service  apologizes  if 
any  registrants  were  inadvertently 
missed,  but  notes  that  based  on 
available  records,  two  of  the  three 
apparently  do  not  hold  registrations. 

A  total  of  658  written  comments  were 
received  during  the  comment  period. 
Education  was  discussed  in  544  letters, 
and  was  the  only  issue  mentioned  in 
510  of  them.  The  majority  of  these 
objected  to  the  deletion  of  education 
ft-om  the  definition  of  “enhance”  in 
§  17.3.  Issues  other  than  education  were 
addressed  in  148  comments. 

Several  misconceptions  were 
apparent  in  the  responses.  A  large 
number  of  comments  expressed  concern 
or  at  least  apparently  assumed  that 
deletion  of  education  as  the  sole  basis 
for  obtaining  permits  and  registrations 
would  result  in  a  ban  on  public  display 
by  many  zoos,  circuses  and  other 
entities.  A  smaller  number  were 
concerned  that  deletion  of  education 
might  result  in  confiscation  of  animals 
currently  used  in  educational  displays. 

It  is  importjmt  to  note  that  deletion  of 
education  would  in  no  way  affect  the 
lawful  possession  of  non-native  wildlife 
that  are  currently  being  displayed  or 
held  by  zoos,  circuses,  performers  and 
other  entities. 

Regardless  of  the  change  in  §  17.21(g) 
made  by  this  final  rule,  those  persons 
who  lawfully  possess  listed  species  may 
continue  to  display  them  for 
commercial  or  non-commercial 
purposes  without  a  permit  under  the 
Act  as  long  as  prohibited  takings  (e.g., 
harassment),  transfers  of  ownership  in 
interstate  commerce  in  the  course  of  a 
commercial  activity,  or  exports  are  not 
involved. 

Similarly,  several  commenters  were 
concerned  that  collections  of  non-native 
animals  could  no  longer  be  used  for 
purposes  of  training  in  veterinary 
medicine,  animal  husbandry 
techniques,  genetic  research,  etc.  This  is 
not  the  case;  this  final  rule  will  not 
affect  the  continuation  of  such  activities 
with  lawfully  possessed  animals. 

The  Service  does  have  sincere  doubts 
about  the  relative  conservation  benefits 
that  are  provided  to  non-native  species 
in  the  wild  from  the  public  exhibition 
of  living  wildlife.  As  noted  by  the 
Service  in  its  proposed  rule: 

•  *  *  thus  far  no  one  has  come  forward 
with  examples  of  how  exhibition  of  living ' 
wildlife  has  any  specific  affirmative  effect  on 
survival  of  non-native  species  in  the  wild. 
Therefore,  the  Service  proposes  to  delete 
education  from  the  definition  of 
“enhancement”,  but  will  consider  changing 
its  position  in  the  final  rule  should  specific 
evidence  of  conservation  benefits  be 


forthcoming  during  the  comment  period  for  ^ 
this  proposed  rule.  The  Service  recommends  ' 
that  any  serious  submission  in  favor  of 
retaining  education  in  this  definition  should 
be  accompanied  by  suggested  objective 
standards  that  the  Service  could  use  to  assess 
the  conservation  benefits  of  educational 
displays. 

Several  commenters  on  the  proposed 
rule  did  suggest  standards  and  criteria 
to  enable  such  assessment,  and  these  are 
under  consideration  for  possible 
application  to  endangered  species 
permits  under  §  17.22.  However,  no 
comments  were  received  that  convince 
the  Service  that  education  has  any  role 
in  the  CBW  registration  system. 

Discussion  of  Final  Rule 
As  stated  in  the  proposed  rule  (58  FR 
32632): 

The  Service  proposes  to  amend  the 
regulation  regarding  CBW  registration  in  a 
manner  that  will  make  the  system  more 
closely  parallel  its  original  purpose,  i.e.,  to 
encourage  responsible  breeding  efforts  with 
listed  species.  The  required  goals  of  the 
program  would  be  to  preserve  the  genetic 
makeup  of  the  species,  to  establish  a  self- 
sustaining  captive  population,  and  to  make 
animals  available  for  any  legitimate  and 
appropriate  effort  to  re-establish  or  augment 
wild  populations  of  the  species. 

The  CBW  system  involves  a  special 
regulatory  exception  (a  general  permit 
available  to  all  qualified  members  of  the 
public)  adopted  by  the  Service  in  1979 
to  allow  entities  in  the  United  States  to 
purchase  in  interstate  commerce 
endangered  captive-bred  non-native 
species,  to  sell  or  exchange  these 
specimens  in  interstate  commerce  with 
other  CBW-registrants,  and  to  take  these 
specimens  in  accordance  with 
customary  animal  husbandry  practices. 

The  specimens  must  have  been  born  in 
captivity  in  the  United  States.  The  CBW 
registration  is  not  a  possession  permit 
because  mere  possession  of  an 
endangered  species  is  not  a  violation  of 
the  Act.  The  registration  allows  breeders 
and  exhibitors  of  wildlife  to  buy,  sell 
and  exchange  living  specimens  of  non¬ 
native  listed  species  without  seeking 
individual  permits  for  each  transaction. 
The  Service  granted  general  permission  \ 
to  those  registered  under  the  CBW 
system  in  order  to  encourage  and 
facilitate  the  captive  breeding  of  non¬ 
native  listed  wildlife  by  entities  in  the 
United  States.  The  Service’s  intent  to 
enhance  beneficial  captive  breeding 
activities  has  been  amply  documented 
in  seven  notices  and  rulemaking 
documents  published  since  1976. 
However,  given  the  definition  of 
“enhance”  in  §  17.3,  as  well  as  preamble 
language  in  the  1979  final  rule  that 
established  the  CBW  system,  the 
decision  criteria  in  §  17.21(g)  were  too 
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broadly  crafted  to  strictly  limit  issuance 
of  CBW  registrations  to  captive 
breeding,  and  in  situations  where  there 
was  no  intention  to  engage  in  captive 
breeding  of  the  listed  species,  the 
criteria  allowed  education  through 
public  exhibition  as  the  sole  activity  of 
the  registrant. 

The  Service  has  decided  to  limit  this 
final  rule  to  the  narrow  issue  of 
education  as  it  relates  to  the  CBW 
system.  The  rule  eliminates  public 
education  through  exhibition  of  living 
wildlife  as  the  sole  justification  for 
issuance  of  a  CBW  registration.  This 
should  not  be  interpreted  to  mean  that 
the  Service  believes  that  educational 
efforts  should  cease,  since  in  general 
terms  education  is  a  public  good. 
However,  the  scope  of  the  CBW  program 
must  be  narrowed  so  that  only  those 
persons  who  engage  in  beneficial 
captive  breeding  can  participate. 

A  final  rule  addressing  the  remaining 
issues  concerning  the  CBW  system  will 
be  promulgated  in  the  near  future. 

In  today^s  Federal  Register  the 
Service  is  reopening  the  comment 
period  on  the  balance  of  the  proposed 
rule,  and  in  particular  on  the  larger 
question  of  what  value  education 
provides  to  the  conservation  of  non¬ 
native  species  in  the  wild,  as  it  applies 
to  permits  issued  under  §  17.22.  In  the 
meantime,  those  persons  or  entities  that 
hold  CBW  registrations  based  solely  on 
education  that  have  not  reached  the 
expiration  date  shown  thereon  as  of  the 
effective  date  of  this  rule  will  be 
allowed  to  exercise  them  for  a  period  of 
two  years  ft'om  the  effective  date. 

Regulatory  Analysis 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  Department 
of  the  Interior  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
because  no  significant  burden  will  be 
added  to  the  already  mandated 
paperwork  requirements,  preparation  or 
administration,  and  similar 
requirements  that  have  been  imposed  by 
the  existing  rule. 

The  Service  has  determined  that  these 
regulations  are  categorically  excluded 
from  further  National  Environmental 
Policy  Act  (NEPA)  requirements.  Part 
516  of  the  Departmental  Manual, 
Chapter  6,  Appendix  I,  section  1.4(A)(1) 
categorically  excludes  changes  or 
amendments  to  an  approved  action 
when  such  changes  have  no  potential 
for  causing  substantial  environmental 
impact.  Further,  Appendix  I,  section 
1.4(C)(1)  categorically  excludes 
permitting  actions  not  involving  killing. 


removal  from  the  wild,  or  permanent 
impairment  of  reproductive  capability 
of  endangered  or  threatened  species.  No 
increase  in  the  latter  activities  is 
expected  to  result  from  this  revision  of 
the  existing  rule. 

No  aggregate  increase  in  the  burden 
on  affected  individuals  would  be  made 
in  the  information  collection 
requirements  contained  in  §  17.21(g), 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1018-0022. 

Finally  the  Department  of  the  Interior 
has  determined  ^at  this  action,  which 
amends  regulations  that  implement 
exceptions  to  prohibitions  of  the  Act, 
does  not  contain  significant  takings 
implications  as  described  in  Executive 
Order  12630. 

Author 

The  primary  author  of  this  final  rule 
is  R.K.  Robinson,  Special  Assistant — 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  room  420C,  4401 
North  Fairfax  Drive,  Arlington,  VA 
22203. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

For  the  reasons  set  forth  in  the 
preamble,  title  50,  chapter  1,  subchapter 
B,  part  17,  subpart  C  is  amended  as  set 
forth  below. 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Public  Law 
99-625, 100  Stat.  3500. 

Subpart  C — Endangered  Wildlife 

2.  Section  17.21(g)  is  amended  hy 
revising  paragraph  (g)(1)  introductory 
text  to  read  as  follows: 

§17.21  Prohibitions. 

W  Ar  W  *  A 

(g)  Captive-bred  wildlife.  (1) 
Notwithstanding  paragraphs  (b),  (c),  (e) 
and  (f)  of  this  section,  any  person  may 
take;  import  or  export:  deliver,  receive, 
carry,  transport  or  ship  in  interstate  or 
foreign  commerce,  in.-the  course  of  a 
commercial  activity;  or  sell  or  offer  for 
sale  in  interstate,  or  foreign  commerce 
any  endangered  wildlife  that  is  bred  is 
captivity  in  the  United  States,  provided 
the  principal  purpose  of  these  activities 
is  to  facilitate  captive  breeding,  and 


provided  the  following  conditions  are 
met: 

*  #  *  •  * 

Dated:  December  6, 1993. 

George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

IFR  Doc.  93-31422  Filed  12-21-93;  3:10  pm] 
BIUJNG  CODE  4310-66-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  641 

[Docket  No.  931088-3333;  ID  102193A] 

RIN  0648-AF64 

Reef  Rsh  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
framework  procedure  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP), 
NMFS  issues  this  final  rule  to  restrict 
the  commercial  landings  of  red  snapper 
to  one  trip  limit  per  vessel  per  day; 
prohibit  ^e  sale  or  purchase  of  red 
snapper  exceeding  one  trip  limit  per 
vessel  per  day;  and  delay  the  opening  of 
the  commercial  fishery  for  red  snapper 
imtil  February  10, 1994.  The  intended 
effects  of  this  rule  are  to  lengthen  the 
commercial  season  for  red  snapper,  to 
facilitate  enforcement  of  the  trip  limits, 
to  minimize  fishing  during  hazardous 
winter  weather,  and  to  ensure  that  the 
commercial  red  snapper  fishery  is  open 
during  Lent,  when  there  is  increased 
demand  for  seafood. 

EFFECTIVE  DATES:  January  1, 1994, 
through  December  31, 1994,  except  that 
§§641.4(n)(3),  641.7(x),  and  641.30  are 
effective  January  1, 1994,  through 
February  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  through  regulations  at  50 
CFR  part  641  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

In  accordance  with  the  FMP’s 
framework  procedure  for  adjustment  of 
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management  measures,  the  Council 
proposed  the  measures  listed  above.  The 
backgrounds  and  rationales  for  the 
measures  were  contained  in  the 
proposed  rule  (58  FR  59230,  November 
8, 1993)  and  are  not  repeated  here. 

Comments  and  Responses 

Two  individuals  commented  on  the 
proposed  rule.  One  of  the  individuals 
expressed  his  views  on  the  fairness  and  . 
equity  of  the  red  snapper  trip  limits. 
Since  the  comment  is  outside  the  scope 
of  the  proposed  rule,  it  has  been 
forwarded  to  the  Council  for 
consideration. 

Comment:  One  individual  objected  to 
the  delayed  opening  of  the  red  snapper 
season  until  February  10, 1994,  because 
he  believes  that  the  local  weather 
worsens  in  February  and  income  from 
red  snapper  is  important  to  him  at  the 
start  of  the  new  year. 

Response:  The  February  10  opening 
date  was  requested  by  fishermen  to 
ensure  that  the  red  snapper  fishery 
would  be  open  through  the  Lenten 
season.  Most  fishermen  support  the 
delayed  opening  as  a  means  of  satisfying 
higher  demaiid  for  fi«sh  fish  when 
exvessel  prices  are  higher..  Available 
information  does  not  indicate  that  the 
delayed  opening  will  cause  significant 
adverse  impacts  on  either  the  fishery  or 
the  red  snapper  resource.  Accordingly, 
NMFS  concurs  with  the  delayed 
opening. 

Approval  of  Framework  Adjustments 

Having  taken  into  consideration  all 
information  receivedT  the  Director, 
Southeast  Region,  NMFS,  concurs  that 
the  Council’s  recommended  changes  are 
consistent  with  the  objectives  of  the 
FMP,  the  national  standards,  and  other 
applicable  Jaw,  as  required  by  the  FMP 
for  implementation  of  fi'amework 
measures.  Accordingly,  the  ft-amework 
measures  are  approved. 

Addendum 

A  prohibition  is  added  at  §  641. 7(x) 

.  regarding  the  closure  of  the  commercial 
fishery  for  red  snapper  from  January  1, 
1994,  through  February  9, 1994. 

Classification 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  on  this  action,  the 
conclusions  of  which  were  summarized 
in  the  proposed  rule  and  are  not 
repeated  here. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the  reasons 
summarized  in  the  proposed  rule. 


Accordingly,  a  regulatory  flexibility 
analysis  was  not  prepared. 

The  intended  effects  of  this  final  rule 
include  minimizing  fishing  during 
hazardous  winter  weather  and  ensuring 
that  the  commercial  red  snapper  fishery 
is  open  during  Lent,  when  there  is 
increased  demand  for  seafood.  These 
intended  effects  will  be  seriously, 
degraded  if  the  effective  date  of  this 
final  rule  is  delayed  beyond  the 
currently  scheduled  opening  of  the  red 
snapper  fishery  on  January  1, 1994. 
Accordingly,  under  the  provisions  of 
section  553(d)(3)  of  the  Administrative 
Procedure  Act,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  for  good  cause  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  delay  for  30  days  the  effective 
date  of  this  rule. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  21, 1993. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  641.4,  paragraph  (n)(l)  is 
revised,  effective  fi'om  January  1, 1994, 
through  December  31, 1994;  and  new 
paragraph  (n)(3)  is  added,  effective  from 
January  1, 1994,  through  February  9, 
1994;  to  read  as  follows: 

§  641 .4  Permits  and  fees. 
***** 

(n)*  *  * 

(1)  May  not  exceed  the  appropriate 
vessel  trip  or  landing  limits  for  red 
snapper,  as  specified  in  §  641.21(d)(1), 
(d)(2),  and  (d)(4). 

***** 

(3)  Must  abide  by  the  red  snapper 
closure  provisions  of  §  641.30. 

3.  In  §  641.7,  paragraph  (u)  is  revised 
and  new  paragraph  (w)  is  added, 
effective  from  January  1, 1994,  through 
December  31, 1994;  and  new  paragraph 
(x)  is  added,  effective  ft'om  January  1, 
1994,  through  February  9, 1994,  to  read 
as  follows: 

§641.7  Prohibitions. 
***** 


(u)  Exceed  the  vessel  trip  or  landing 
limits  for  red  snapper,  as  specified  in 
§  641.21(d)(1),  (d)(2),  and  (d)(4) 

***** 

(w)  Purchase,  barter,  trade,  or  sell,  or 
attempt  to  purchase,  barter,  trade,  or 
sell,  a  red  snapper  possessed  or  landed 
in  excess  of  a  trip  limit  contained  in 

§  641.21(d)(1)  or  (d)(2)  or  the  landing 
limit  contained  in  §  641.21(d)(4).  as 
specified  in  §  641.21(d)(5). 

(x)  Exceed  the  bag  and  possession 
limits  for  red  snapper  or  purchase, 
barter,  trade,  or  sell  red  snapper  during 
the  closure  of  the  commercial  fishery  for 
red  snapper,  as  specified  in  §  641.30. 

4.  In  §  641.21,  the  heading  of 
paragraph  (d)  is  revised  and  new 
paragraphs  (d)(4)  and  (d)(5)  are  added, 
effective  from  January  1, 1994,  through 
December  31, 1994,  to  read  as  follows. 

§641.21  Harvest  limitations. 
***** 

(d)  Red  snapper  limitations. 

***** 

(4)  A  vessel  for  which  a  reef  fish 
permit  has  been  issued  under  §  641.4 
may  not  land  in  any  day  red  snapper  in 
excess  of  200  pounds  (91  kg)  or  2,000 
pounds  (907  kg),  as  appropriate  under 
paragraph  (d)(1)  or  (d)(2)  of  this  section. 

(5)  No  person  may  purchase,  barter, 
trade,  or  sell;  or  attempt  to  purchase, 
barter,  trade,  or  sell,  a  red  snapper 
possessed  or  landed  in  excess  of  the  trip 
or  landing  limits  specified  in  paragraphs 
(d)(1),  (d)(2),  and  (d)(4)  of  this  section. 

5.  A  new  §  641.30  is  added,  effective 
from  January  1, 1994,  through  February 

■^9, 1994,  to  read  as  follows: 

§  641 .30  Closure  of  the  commercial  fishery 
for  red  snapper. 

Other  provisions  of  this  part  641 
notwithstanding,  the  commercial  fishery 
for  red  snapper  is  closed  from  January 
1, 1994,  through  Febniary  9, 1994. 
During  this  closure  of  the  commercial 
fishery,  the  bag  and  possession  limits,  as 
specified  in  §  641.24(b)(1)  and  (c),  and 
the  prohibition  of  purchase,  barter, 
trade,  or  sale  of  red  snapper  taken  under 
the  bag  limit,  as  specified  in  §  641.24(g). 
apply  to  red  snapper  harvested  from  or 
possessed  in  the  EEZ  and  to  each  vessel 
for  which  a  currently  valid  reef  fish 
permit  has  been  issued  under  §  641.4. 

[FR  Doc.  93-31455  Filed  12-23-93;  8:45  am) 
BILUNG  CODE  3510-22-M 


Federal  Register  /  Vol.  58,  No.  246  /  Monday,  December  27,  1993  /  Rules  and  Regulations  68327 


50  CFR  Part  642 

[Docket  No.  930791-3191;  LD.  122093A] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Trip  limit  reduction. 

SUMMARY:  NMFS  reduces  the 
commercial  trip  limit  in  the  southern 
zone  to  1000  poimds  (454  kg)  of  Spanish 
mackerel  per  day  in  or  from  the 
exclusive  economic  zone  (EEZ).  This 
trip  limit  reduction  is  necessary  to 
protect  the  Atlantic  Spanish  mackerel 
resource. 

EFFECTIVE  DATES*.  The  1000-pound  (454- 
kg)  commercial  trip  limit  is  effective  on 
December  22, 1993,  and  remains  in 
effect  through  March  31, 1994,  unless 
the  commercial  trip  limit  for  Spanish 
mackerel  from  the  southern  zone  is 
further  reduced  before  March  31  by 
publication  of  a  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles.  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 


Gulf  of  Mexico  only,  bluefish)  is 
managed  imder  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 

The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  642,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

An  adjust^  allocation  and 
commercial  trip  limits  were 
recommended  by  the  Councils  and 
implemented  by  NMFS  for  Atlantic 
migratory  group  Spanish  mackerel  for 
the  ourent  fisldng  year  (April  1, 1993, 
through  March  31, 1994,  58  FR  45847, 
August  31, 1993).  As  set  forth  at  50  CFR 
642.27(b),  the  adjusted  allocation  is  4.25 
million  pounds  (1.93  million  kg).  In 
accordance  with  50  CFR 
642.27(a)(2)(iii),  after  75  percent  of  the 
adjusted  ^location  of  Atlantic  group 
Spanish  mackerel  is  taken  until  100 
percent  of  the  adjusted  allocation  is 
taken,  Spanish  mackerel  in  or  from  the 
EEZ  in  the  southern  zone  may  not  be 
possessed  aboard  or  landed  from  a 
vessel  per  day  in  amounts  exceeding 
1,000  pounds  (454  kg).  In  accordance 
with  50  CFR  642.27(a)(2)(iv),  after  100 
percent  of  the  adjusted  allocation  of 
Atlantic  group  Spanish  mackerel  is 
taken,  Spanish  mackerel  in  or  from  the 


EEZ  in  the  southern  zone  may  not  be 
possessed  abocu-d  or  landed  from  a 
vessel  per  day  in  amounts  exceeding 
500  pounds  (227  kg). 

NMFS  has  determined  that  75  percent 
of  the  adjusted  allocation  for  Atlantic 
group  Spanish  mackerel  from  the 
southern  zone  was  taken  on  December 
21, 1993.  Accordingly,  the  1000-pound 
(454-kg)  daily  commercial  trip  limit 
applies  to  Spanish  mackerel  in  or  from 
the  EEZ  in  the  southern  zone  effective 
12:01  a.m.,  local  time,  December  22, 
1993. 

The  southern  zone  extends  from  the 
Georgia/Florida  boimdary 
(30‘’42'45.6"N.  latitude)  southward  to 
the  Dade/Monroe  County.  Florida, 
boundary  (25°20.4'N.  latitude). 

Classification 

This  action  is  required  by  50  CFR 
642.27(a)(2)(iii)  and  (b). 

Authority:  16  U.S.C  1801  et  seq. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated;  December  21, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  93-31465  Filed  12-21-93;  4:08  pm) 
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This  section  o<  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rxitices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  firtal 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  93-AGL-25] 

Proposed  Establishment  of  Class  E 
Airspace;  Oscoda,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Oscoda,  Ml. 
A  Very  High  Frequency 
Omnidirectional  Range  (VOR)  standard 
instrument  approach  procedure  (SIAP) 
has  been  developed  at  Oscoda- 
Wurtsmith  Airport,  and  controlled 
airspace  to  the  surface  is  needed  to 
contain  instrument  flight  rules  (IFR)  /. 
operations  at  the  airj^rt.  The  intended 
effect  of  this  propos^  is  to  provide 
adequate  Class  E  airspace  for  IFR 
operators  executing  the  established 
SLAP. 

DATES:  Comments  must  be  received  on 
or  before  February  7, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AGL-530. 
Federal  Aviation  Administration, 

Docket  No.  93-AGL-25,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  The  ofRcial  docket  may  be 
examined  in  the  ofllce  of  the  Assistant 
Chief  Counsel,  AGL-7  at  the  same 
address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  oHice  of  the  Manager,  System 
Management  Branch,  AGL-530,  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Manager,  System 
Management  Branch,  ACL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7573. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulem^ing 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  93- 
AGL-25."  The  [>ostcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  AGL-530,  Air  Traffic  Division, 
at  2300  East  Devon  Avenue,  Des  Plains. 
Illinois,  60018,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  AGL-530.  Air 
Traffic  Division,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois,  60018. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Oscoda,  MI. 
An  Automated  Weather  Observation 
System  (AWOS)  has  been  installed  at 
the  Oscoda-Wurtsmith  Airport  that  will 
continuously  provide  weather  data,  and 
a  non-federal  VOR  SIAP  has  been 
established.  Controlled  airspace  to  the 
surface  is  needed  to  contain  IFR 
operations  at  the  airport.  Airspace 
Reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  “control  zone,”  and 
airspace  designated  from  the  surface, 
including  any  arrival  extensions,  for  an 
airport  where  there  is  no  operating 
control  tower  is  now  Class  E  airspace. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  VOR  SIAP 
at  Oscoda-Wurtsmith  Airport.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  ureas  designated  as 
surface  areas  for  airports  are  published 
in  Paragraph  6002  of  FAA  Oi^er 
7400.9A  dated  June  17. 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  h  as  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  n^  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71~[AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1950- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6002  Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

***** 

AGL  MI  E2  Oscoda,  MI  [New] 
Oscoda-Wurtsmith  Airport,  Ml 
(lat.  44'’27'05"  N.,  long.  83“23'39"  W.) 
AuSable  VORTAC 

(lat.  44®26'49"  N.,  long.  83'’24'05"  W.) 
Within  a  4.5-mile  radius  of  Oscoda- 
Wurtsmith  Airport  and  within  2.4  miles  each 
side  of  the  AuSable  VORTAC  238®  radial 
extending  from  the  4.5-mile  radius  te  7  miles 
southwest  of  the  airport.  This  Qass  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advanced  by 
a  Notice  to  Airmen.  The  effective  date  and 
time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Des  Plaines,  Illinois  on  December 
9, 1993. 

John  P.  Cuprisin,  ^ 

Manager,  Air  Traffic  Division. 

(FR  Doc.  93-31463  Filed  12-23-93;  8:45  am) 

BILUNQ  CODE  4910-13-41 


14  CFR  Part  71 

[Airspace  Docket  No.  93-AGL-24] 

Proposed  Establishment  of  Class  E 
Airspace;  St.  James,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  St.  James, 
Michigan.  A  Nondirectional  Radio 
Beacon  (NDB)  standard  instrument 
approach  procedure  (SLAP)  has  been 
developed  at  Beaver  Island  Airport,  and 
controlled  airspace  is  needed  to  contain 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  Controlled  airspace 


extending  from  700  to  1200  feet  above 
groimd  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  aeronautical 
charts  to  provide  a  reference  for  pilots 
operating  in  the  area. 

DATES:  Comments  must  be  received  on 
or  before  February  7, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 

System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration, 

Docket  No.  93-AGL-24,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  AGL-7  at  the  same 
address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  ffie  Manager,  Airspace 
and  System  Management  Branch,  Air 
Traffic  Division,  at  the  address  shown 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Frink,  Manager,  System 
Management  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7573. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ffie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  93- 
AGL-24.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  AGL-530,  Air  Traffic  Division, 


at  2300  East  Devon  Avenue,  Des  Plaines, 
Illinois  60018,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  AGL-530,  Air 
Traffic  Division,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure.  . 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  St.  James, 
Michigan,  to  provide  controlled  airspace 
from  700  to  1200  feet  AGL  for  aircraft 
executing  the  NDB  SIAP  into  the  Beaver 
Island  Airport.  Airspace 
Reclassification,  in  effect  as  of 
September  16, 1993,  has  discontinued 
the  use  of  the  term  "transition  area,” 
replacing  it  with  the  designation  “Class 
E  airspace.”  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  E  airspace 
areas  extending  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9A  dated  June  17, 1993,  and 
effective  September  16, 1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (58  FR  36298;  July  6, 1993).  The 
Class  E  airspace  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866;  (2)  is  not  a  “significant  rule” 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 
Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71>-{AMENDE0] 

1.  The  authority  citation  for  14  CFR  ' 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a), 
1510:  E.0. 10854. 24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  references  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9A. 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16. 1993,  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700 feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  MI  E5  St.  James,  MI  (New) 

Beaver  Island  Airport,  MI 
(lat.  45‘’41'35'T4.,  long.  85*33'50"W.) 

That  airspace  extending  upward  from  700/, 
feet  above  the  surface  wi^in  a  6.2-mile 
radius  of  the  Beaver  Islfihd  Airport  and 
within  2.475  miles  each  side  of  the  090* 
bearing  of  the  Beaver  Island  Airport 
extending  from  the  6.2-mile  radius  to  7  miles 
east  of  the  airport 
***** 

Issued  in  Des  Plaines,  Illinois  on  December 
9. 1993. 

John  P.  Cuprisin, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  93-31464  Filed  12-23-93;  8:45  am] 
Bn.uNQ  cooe  ssio-is-m 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[lA-67-e3] 

RIN1545-AS26 

Allocation  of  Costs  to  Lobbying 
Activities 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnON:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 


SUMMARY:  This  document  contains 
proposed  regulations  concerning  rules 
for  allocating  costs  to  lobbying 
activities.  These  rules  will  assist 
businesses  and  certain  tax-exempt 
organizations  in  complying  with 
chan^  to  the  tax  law  made  by  section 
13222  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  February  25, 1994.  A  public 
hearing  is  scheduled  for  Wednesday, 
April  6, 1994.  Persons  wishing  to  speak 
at  the  hearing  must  submit  outlines  of 
their  comments  by  Wednesday,  March 
16, 1994. 

ADDRESSES:  Send  submissions  to: 
CC:DOM;CORP:T:R  (IA-57-93),  room 
5228,  Internal  Revenue  Service,  P.O. 

Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be 
delivered  to:  CC:DOM;IX)RP:T:R  (IA- 
57-93),  Internal  Revenue  Service,  room 
5228, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224.  The  public 
hearing  will  be  held  in  the  Auditorium. 
Internal  Revenue  Building.  1111 
Constitution  Avenue  NW.,  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  Mike  Slaughter, 
Regulations  Unit  at  202-622-7190; 
concerning  the  regulations,  Ellen 
McElroy,  202-622-4950,  and  James  M. 
Guiry,  202-622-1585,  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
Income  Tax  Regulations  under  section 
162  of  the  Internal  Revenue  Code  (Code) 
as  amended  by  section  13222  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA  1993)  (107  Stat.  477). 

These  rules  relate  to  allocating  costs  to 
lobbying  activities. 

Explanation  of  Provisions 

In  General. 

Section  13222  of  OBRA  1993 
amended  section  162(e)  of  the  Code  to 
deny  a  deduction  for  amounts  paid  or 
incurred  in  connection  with  influencing 
legislation  and  influencing  certain 
federal  executive  branch  offlcials 
(lobbying  activities).  The  IRS  is 
proposing  these  rules  to  assist 
businesses  and  tax-exempt 
organizations  in  determining  the 
nondeductible  amount,  i.e.,  the  costs 
allocated  to  lobbying  activities. 

Section  6001  and  the  regulations 
thereunder  require  taxpayers  to  keep 


records.  The  proposed  regulations  do 
not  require  taxpayers  to  maintain  any 
particular  records  of  costs  of  lobbying 
activities,  such  as  daily  time  reports, 
daily  logs,  or  similar  documents,  other 
than  those  generally  required  by  sectiorr 
6001  and  the  regulations  thereunder. 

The  proposed  regulations  generally 
describe  the  costs  that  are  properly 
allocable  to  lobbying  activities  and 
permit  taxpayers  to  use  any  reasonable 
method  to  allocate  those  costs  between 
lobbying  activities  and  other  activities. 

A  method  is  not  reasonable  unless  it  is 
applied  consistently,  allocates  a  proper 
amount  of  costs  (including  labor  costs 
and  general  and  administrative  costs)  to 
lobbying  activities,  and  is  consistent 
with  certain  special  rules  of  the 
regulations,  discussed  below.  The 
regulations  provide  that  a  taxpayer  may 
use  the  following  methods  of  allocating 
costs  to  lobbying  activities:  (1)  The  ratio 
method;  (2)  the  gross-up  method;  and 
(3)  an  allocation  method  that  applies  the 
principles  of  section  263A  and  the 
regulations  thereunder. 

The  ratio  method  operates  as  follows. 
A  taxpayer  multiplies  its  total  costs  of 
operations  (excluding  third-party  costs) 
by  a  fraction,  the  numerator  of  which  is 
the  taxpayer’s  lobbying  labor  hours  and 
the  denominator  of  which  is  the 
taxpayer’s  total  labor  hours.  The 
taxpayer  adds  the  result  of  this 
calculation  to  its  third-party  costs. 
Third-party  costs  are  amounts  paid  or 
incurred  for  lobbying  activities 
conducted  by  third  parties  (such  as 
amounts  paid  to  taxpayers  subject  to 
section  162(e)(5)(A)  or  dues  or  other 
similar  amounts  that  are  not  deductible 
under  section  162(e)(3))  and  amounts 
paid  or  incurred  for  travel  (including 
’  meals  and  lodging  while  away  from 
home)  and  entertainment  relating  to 
lobbying  activities.  The  taxpayer’s  total 
costs  allocated  to  lobbying  activities  is 
the  sum  of  the  amount  determined  by 
use  of  the  ratio  (as  described  above)  and' 
its  third-party  costs. 

A  taxpayer  using  the  ratio  method 
may  treat  as  zero  the  hours  spent  by 
personnel  engaged  in  secretarial, 
maintenance,  and  other  similar 
activities.  A  taxpayer  treating  these 
hours  as  zero  must  do  so  for 
determining  both  lobbying  labor  hours 
and  total  labor  hours.  Costs  for  these 
personnel  must  be  included,  however, 
in  the  total  costs  of  operations. 

Under  the  gross-up  method,  a 
taxpayer  allocates  costs  to  lobbying 
activities  by  multiplying  the  taxpayer’s 
basic  labor  costs  for  lobbying  labor 
-  hours  by  175  percent.  For  this  purpose, 
the  taxpayer’s  basic  labor  costs  are 
limited  to  wages  or  other  similar  costs 
of  labor,  such  as  guaranteed  payments 
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for  services.  Thus,  for  example,  pension 
costs  and  other  employee  benefits  are 
not  included  in  basic  labor  costs.  As 
with  the  ratio  method,  third  party  costs 
are  then  added  to  the  result  of  the 
calculation  to  arrive  at  the  total  costs 
allocated  to  lobbying  activities. 

Taxpayers  that  do  not  pay  or  incur 
reasonable  labor  costs  for  {)ersons 
engaged  in  lobbying  activities  may  not 
use  the  ratio  method  or  the  gross-up 
method.  For  example,  a  partnership  or 
sole  proprietorship  in  which  the 
lobbying  activities  are  pierformed  by  the 
owners  who  do  not  receive  a  salary  or 
guaranteed  payment  for  services  does 
not  pay  or  incur  reasonable  labor  costs 
for  persons  engaged  in  those  activities 
and  may  not  use  the  ratio  method  or  the 
gross-up  method. 

Because  many  taxpayers  engaged  in 
lobbying  activities  are  subject  to  section 
263A  of  the  Code,  the  regulations  permit 
taxpayers  to  use  the  principles  of  diat 
section  and  the  regulations  thereunder 
to  determine  costs  properly  allocable  to 
lobbying  activities.  Specifically,  under 
section  263A,  lobbying  is  considered  a 
service  department  or  function. 
Therefore,  a  taxpayer  may  use  its 
section  263A  methodology  to  determine 
the  amount  of  costs  allocable  to  its 
lobbying  department  or  function  for 
purposes  of  complying  with  these 
regulations.  Taxpayers  not  subject  to 
section  263A  may  also  use  the 
principles  of  that  section  and  the 
regulations  thereunder  to  determine  the 
amount  of  costs  allocable  to  lobbying 
activities. 

Special  Rules 

The  proposed  regulations  provide  a 
special  de  minimis  rule  for  labor  hours 
spent  by  personnel  on  lobbying 
activities.  Under  this  de  minimis  rule,  a 
taxpayer  may  treat  time  spent  by 
personnel  on  lobbying  activities  as  zero 
if  less  than  five  percent  of  the  person’s 
time  is  spent  on  lobbying  activities. 

The  de  minimis  rule  for  labor  hours 
does  not  apply  to  direct  contact 
lobbying  with  legislators  and  covered 
executive  branch  officials.  Thus,  all 
hours  spent  by  a  person  on  direct 
contact  lobbying  as  well  as  the  hours 
that  person  spends  in  connection  with 
direct  contact  lobbying  (sudi  as 
background  meetings)  must  be  allocated 
to  lobbying  activities.  For  this  purpose, 
an  activity  is  direct  contact  lobbying  if 
it  is  a  meeting,  telephone  conversation, 
letter,  or  other  similar  means  of 
communication  with  a  legislator  (other 
than  a  local  legislator),  or  covered 
executive  branch  official  (as  defined  in 
section  162(e)(6))  and  otherwise 
qualifies  as  a  lobbying  activity. 


The  hours  spent  in  a  meeting  are  not 
treated  as  hours  spent  engaged  in  a 
lobbying  activity  if  no  substantial 
purpose  of  the  meeting  is  a  lobbying 
activity.  Unless  the  facts  and 
circumstances  clearly  indicate 
otherwise,  it  will  be  presumed  that  a 
substantial  purpose  of  a  meeting  with  a 
federal  or  state  legislator,  a  member  of 
the  staff  of  a  federal  or  state  legislator, 
a  member  of  the  staff  of  a  federal  or  state 
legislative  joint  committee  or  similar 
body,  or  a  covered  executive  branch 
official  (as  defined  in  section  162(e)(6)) 
is  a  lobbying  activity.  Thus,  for 
example,  a  taxpayer  merely  attending  a 
widely-attended  speech  by  a  legislator 
would  not  treat  the  hours  attending  the 
meeting  as  hours  spent  engaged  in 
lobbying  activities  absent  unusual  facts. 

The  proposed  regulations  do  not 
apply  to  the  expenditures  of  taxpayers 
subject  to  section  162(e)(5)(A),  which 
provides  special  rules  for  taxpayers  who 
are  engaged  in  the  trade  or  business  of 
conducting  lobbying  activities  on  behalf 
of  another  person. 

Comments  Requested 

These  proposed  rules  relate  only  to 
two  types  of  expenses  to  which  section 
162(e)(1)  applies  (influencing  legislation 
or  certain  federal  executive  branch 
officials).  The  IRS  believes  that  other 
activities  covered  by  section  162(e)(1). 
(i.e.,  grassroots  lobbying  and 
participation  in  political  campaigns), 
are  more  capital  intensive  than 
influencing  legislation.  The  proposed 
regulations,  which  focus  primarily  on 
hours,  may  not  allocate  an  appropriate 
portion  of  costs  to  grassroots  lobbying 
and  participation  in  political 
campaigns.  The  IRS  invites  comments 
on  appropriate  modifications  to  these 
rules  to  apply  to  all  costs  covered  by 
section  162(e)(1).  The  IRS  also  invites 
comments  on  reasonable  methods  of 
allocating  costs  to  the  lobbying  activities 
of  taxpayers  that  do  not  pay  or  incur 
reasonable  labor  costs  for  persons 
engaged  in  lobbying  activities. 

Further,  the  ll^  invites  comments  on 
whether  treating  as  zero  the  hours  spent 
by  personnel  engaged  in  secretarial, 
maintenance,  and  other  similar 
activities  will  distort  the  costs  allocated 
to  lobbying  activities. 

Finally,  the  IRS  is  considering  making 
the  regulations  effective  on  January  1, 
1994.  The  IRS  invites  comments  on  an 
appropriate  effective  date  for  the 
regulations. 

Special  Analyses- 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  has  also 


been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  a  copy  of  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copring. 

A  public  hearing  nas  been  scheduled 
for  Wednesday.  April  6, 1994,  at  10  a.m. 
in  the  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington.  DC.  Because  of  access 
restrictions,  visitors  wilt  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  §  601.601(a)(3)  apply  to 
the  public  hearing. 

Persons  that  have  submitted  written 
comments  by  February  25, 1994,  and 
want  to  present  oral  comments  at  the 
hearing  must  submit  by  Wednesday, 
March  16, 1994,  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments. 

An  agenda  showing  the  scheduling  of 
the  spe^ers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  fi^  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Ellen  McElroy  and  James 
M.  Guiry,  Office  of  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
'  continues  to  read  in  part  as  follows: 
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Aadwrily:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  1.162-28  is  added  to 
read  as  follows: 

§  1.162-28  Allocation  of  costs  to 
lobb3ring  activities. 

(a)  Introduction — (1)  In  general 
Section  162(e)(1)  denies  a  deduction  for 
certain  amounts  paid  or  incurred  in 
connection  with  activities  described  in 
section  162(e)(1)(A)  and  (D)  [lobbying 
activities).  To  determine  the 
nondeductible  amount,  a  taxpayer  must 
allocate  costs  to  lobbying  activities.  This 
section  describes  costs  that  must  be 
allocated  to  lobbying  activities  and 
prescribes  rules  permitting  a  taxpayer  to 
use  a  reasonable  method  to  allocate 
those  costs.  This  section  does  not  apply 
to  taxpayers  subject  to  section 
162(eM5)(A). 

(2)  Recordkeeping.  For  recordkeeping 
requirements,  see  section  6001  and  the 
regulations  thereunder. 

(b)  Reasonable  method  of  allocating 
costs — (1)  In  general.  A  taxpayer  may 
use  any  reasonable  method  to  allocate 
costs  described  in  paragraph  (c)  of  this 
section  to  lobbying  activities.  A  method 
is  not  reasonable  unless  it  is  applied 
consistently,  allocates  a  proper  amount 
of  the  costs  described  in  paragraph  (c) 


of  this  section  to  lobbying  activities,  and 
is  consistent  with  the  special  rules  in 
paragraph  (g)  of  this  section.  A  taxpayer, 
other  than  one  described  in  paragraph 
(b)(2)  of  this  section,  may  use  any  of  the 
following  methods  of  allocating  costs — 

(1)  The  ratio  method  describe  in 
paragraph  (d)  of  this  section; 

(ii)  The  gross-up  method  described  in 
paragraph  (e)  of  this  section;  and 

(iii)  A  method  that  applies  the 
principles  of  section  263A  and  the 
regulations  thereunder  (see  paragraph  (f) 
of  this  section). 

(2)  Taxpayers  not  permitted  to  use 
certain  methods.  A  taxpayer  that  does 
not  pay  or  incur  reasonable  labor  costs 
for  persons  engaged  in  lobbying 
activities  may  not  use  the  ratio  method 
or  the  gross-up  method.  For  example,  a 
partnership  or  sole  proprietorship  in 
which  the  lobbying  activities  are 
performed  by  the  owners  who  do  not 
receive  a  salary  or  guaranteed  payment 
for  services  does  not  pay  or  incur 
reasonable  labor  costs  for  persons 
engaged  in  those  activities  and  may  not 
use  the  ratio  method  or  the  gross-up 
method. 

(c)  Costs  allocable  to  lobbying 
activities — (1)  In  general.  Costs  properly 
allocable  to  lobbying  activities  include 


labor  costs  and  general  and 
administrative  costs. 

(2)  Labor  costs.  For  each  taxable  year, 
labor  costs  allocable  to  lobbying 
activities  include  costs  attributable  to 
full-time,  part-time,  and  contract 
employees.  Labor  costs  include  all 
elements  of  compensation,  such  as  basic 
compensation,  overtime  pay,  vacation 
pay,  holiday  pay,  sick  leave  pay,  payroll 
taxes,  pension  costs,  employee  benefits, 
and  payments  to  a  supplemental 
unemployment  benefit  plan. 

(3)  General  and  administrative  costs. 
For  each  taxable  year,  general  and 
administrative  costs  allocable  to 
lobbying  activities  include  depreciation, 
rent,  utilities,  insurance,  maintenance 
costs,  security  costs,  and  other 
administrative  department  costs  (for 
example,  payroll,  personnel,  and 
accounting). 

(d)  Ratio  method — (1)  In  general. 
Under  the  ratio  method  described  in 
this  paragraph  (d),  a  taxpayer 
determines  its  costs  properly  allocable 
to  lobbying  activities  by  adding  the 
taxpayer’s  third-party  costs  (as  defined 
in  paragraph  (d)(5)  of  this  section)  to  the 
costs  determined  by  using  the  following 
formula: 


Lobbying  labor  hours 

- X  Total  cos  ts  of  operations. 

Total  labor  hours 


(2)  Lobbying  labor  hours.  Lobbying 
labor  hours  are  the  hours  that  a 
taxpayer’s  personnel  spend  on  lobbying 
activities  during  the  taxable  year.  A 
taxpayer  may  use  any  reasonable 
method  to  determine  the  number  of 
labor  hours  spent  on  lobbying  activities 
and  may  use  the  de  minimis  rule  for 
labor  hours  of  paragraph  (g)(1)  of  this 
section.  A  reasonable  method  may  treat 
as  zero  the  lobbying  labor  hours  of 
personnel  engaged  in  secretarial, 
maintenance,  and  other  similar 
activities. 

(3)  Total  labor  hours.  Total  labor 
hours  means  the  total  number  of  hours 
of  labor  that  a  taxpayer’s  personnel 
spiend  on  a  taxpayer’s  trade  or  business 
during  the  taxable  year.  A  taxpayer  may 
make  reasonable  assumptions 
concerning  total  hours  worked  by  its 
personnel  during  the  year.  For  example, 
it  may  be  reasonable,  based  on  all  the 


facts  and  circumstances,  to  assume  that 
all  full-time  personnel  si}end  1,800 
hours  per  year  on  a  taxpayer’s  trade  or 
business.  If,  under  paragraph  (d)(2)  of 
this  section,  a  taxpayer  treats  as  zero  the 
lobbying  labor  hours  of  personnel 
engaged  in  secretarial,  maintenance,  and 
other  similar  activities,  the  taxpayer 
must  also  treat  as  zero  the  total  labor 
hours  of  these  personnel. 

(4)  Total  costs  of  operations.  A 
taxpayer’s  total  costs  of  operations 
means  the  total  costs  of  the  taxpayer’s 
trade  or  business  for  a  taxable  year, 
excluding  third-party  costs  (as  deHned 
in  paragraph  (d)(5)  of  this  section). 

(5)  Third-party  costs.  Third-party 
costs  are  amounts  paid  or  incurred  for 
lobbying  activities  conducted  by  third 
parties  (such  as  amounts  paid  to 
taxpayers  subject  to  section  162(e)(5)(A) 
or  dues  or  other  similar  amounts  that 
are  not  deductible  under  section 


162(e)(3))  and  amounts  paid  or  incurred 
for  travel  (including  meals  and  lodging 
while  away  from  home)  and 
entertainment  relating  to  lobbying 
activities. 

(6)  Example.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example: 

Example.  Ratio  method — (i)  In  1994,  three 
full-time  employees.  A,  B,  and  C.  of  Taxpayer  ■ 
W  engaged  in  both  lobbying  activities  and 
non-lobbying  activities.  A.{pends  300  hours, 

B  spends  1,700  hours,  and  C  spends  1,000 
hours  on  lobbying  activities,  for  a  total  of 
3,000  hours  spent  on  lobbying  activities  for 
W.  W  reasonably  assumes  that  each  of  its 
three  employees  spends  2,000  hours  a  year 
on  W’s  business. 

(ii)  W’s  total  costs  of  operations  are 
$300,000.  W  has  no  third-party  costs. 

(iii)  Under  the  ratio  method,  $150,000  is 
properly  allocable  to  X’s  lobbying  activities 
for  1994,  as  follows: 
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Costs  allocable 

Lobbying  labor  hours  Total  cos  Is  Third-party 

- X  +  =  to  lobbying 

T(Xal  labor  hours  of  operations  costs 

activities 


~300-H700-H000 

6000 


:  $300,000  +I01=$i  50,000. 


(e)  Gross-up  method — (1)  In  general. 
Under  the  gross-up  method  described  in 
this  paragraph  (e),  the  taxpayer’s  costs 
for  any  taxable  year  properly  allocable 
to  lobbying  activities  are  175  percent  of 
its  basic  labor  costs  (as  defined  in 
paragraph  (e)(2)  of  this  section)  plus 
third-party  costs  (as  defined  in 
paragraph  (d)(5)  of  this  section). 

(2)  Basic  labor  costs.  For  purposes  of 
this  paragraph  (e),  basic  labor  costs  are 
the  basic  costs  of  lobbying  labor  hours 
(as  defined  in  paragraph  (d)(2)  of  this 
section,  except  that  a  taxpayer  may  not 


treat  as  zero  the  lobbying  labor  hours  of 
{personnel  who  engage  in  secretarial, 
maintenance,  and  o^er  similar 
activities  if  they  engage  in  lobbying 
activities).  For  purposes  of  this 
paragraph  (e),  basic  costs  of  lobbying 
labor  hours  are  wages  or  other  similar 
costs  of  labor,  including,  for  example, 
guaranteed  payments  for  services.  Basic 
costs  do  not  include  pension,  profit- 
sharing,  employee  benefits,  and 
supplemental  unemployment  benefit 
plan  costs,  as  well  as  other  similar  costs. 

(3)  Example.  The  provisions  of  this 
paragraph  (e)  are  illustrated  by  the 
following  example: 


Example.  Gross-up  method — (i)  In  1994, 
three  employees,  A.  B,  and  C,  of  Taxpayer  X 
engaged  in  both  )obh3fing  activities  and  non¬ 
lobbying  activities.  A  spends  300  hours,  B 
spends  1,700  hours,  and  C  spends  1,000 
hours  on  lobbying  activities. 

(ii)  X  has  no  third-party  costs. 

(iii)  For  purposes  of  the  gross-up  method, 

X  determines  that  its  basic  labor  costs  are  $20 
per  hour  for  A,  S30  per  hour  for  B,  and  $25 
per  hour  for  C  Thus,  its  basic  labor  costs  are 
($20  X  300)  ■¥  ($30  X  1,700)  *  ($25  X  1,000), 
or  ($6000  -f  $51,000  ■¥  $25,000),  for  total  basic 
labor  costs  far  1994  of  $82,000. 

(iv)  Under  the  gross-up  method,  $143,500 
is  properly  allocable  to  X’s  lobbying  activities 
for  1994,  as  follows: 


Labor  costs  allocable  to  Third-party 


Costs  allocable 


175%x  -t-  '  '=  to  lobbying 

lobbying  activities  costs 

activities 

(1 75%  X  $82,0001+[01=$ 1 43,500. 


(f)  Section  263A  cost  allocation 
methods — (1)  In  general.  A  taxpayer 
may  determine  the  costs  properly 
allocable  to  lobbying  activities  under 
the  principles  set  forth  in  section  263A 
and  the  regulations  thereunder.  For  this 
purpose,  lobbying  activities  are 
considered  a  service  department  or 
function.  Therefore,  a  taxpayer  may 
allocate  costs  to  lobbying  activities  by 
applying  the  methods  provided  in 
§  1.263A-1  through  §  1.263A-3.  See 
§  1.263A-l(e)(4),  which  describes 
service  costs  generally;  §  1.263A:-l(f), 
which  sets  forth  cost  allocation  methods 
available  under  section  263A;  and 
§  1. 263 A-1  (g)(4),  which  provides 
methods  of  allocating  service  costs. 

(2)  Example.  Hie  provisions  of  this 
paragraph  (f)  are  illustrated  by  the 
following  example: 

Example.  Section  263A  cost  allocation 
method— ii)  Three  full-time  employees.  A,  B, 
and  C.  work  in  the  Washington  office  of 
Taxpayer  Y,  a  manufacturing  concern.  They 
each  engage  in  lobbying  activities,  as  defined 


in  sections  162(eKl)(A)  and  (D),  and  non¬ 
lobbying  activities.  In  1994,  A  spends  75 
hours,  B  spends  1,750  hours,  and  C  spends 
2,000  houn  on  lobbying  activities.  A’s  hours 
are  not  spent  on  direct  contact  lobbying  as 
defined  in  paragraph  (g)(2)  of  this  section.  All 
three  work  2,000  hours  during  1994.  The 
Washington  office  also  employs  one 
secretary,  D,  who  works  ei^usively  for  A,  B. 
andC. 

(ii)  In  addition,  three  departments  in  the 
corporate  headquarters  in  Chicago  benefit  the 
Washington  office:  public  affairs,  human 
resources,  and  insurance. 

(iii)  Y  is  subject  to  section  263A  and  uses 
the  step-allocation  method  to  allocate  its 
service  costs.  Prior  to  the  changes  under 
section  162(e),  the  Washington  office  was 
treated  as  an  overall  management  function 
for  purposes  of  section  263A.  As  such,  its 
costs  were  fully  deductible  and  no  further 
allocations  were  made  under  Y’s  step 
allocation.  Following  the  changes  to  section 
162(e),  Y  adopts  its  263A  step-allocation 
methodology  to  allocate  costs  to  lobbying 
activities.  Y  adds  a  lobbying  department  to 
its  step-allocation  program,  which  results  in 
an  allocation  of  costs  to  the  lobbying 


department  from  both  the  Washington  office 
and  the  Chicago  office. 

(iv)  Y  develops  a  labor  ratio  to  allocate  its 
Washington  office  costs  between  the  newly- 
defined  lobbying  department  and  the  overall 
management  department.  Y’s  labor  ratio  is 
determined  as  follows — 


Departments 


Employee 

Lobby¬ 

ing 

hours 

Overall 

marv 

age- 

ment 

hours 

Total 

hours 

A . . . 

0 

2,000 

2,000 

B . 

1,750 

250 

2,000 

C  . 

2,000 

0 

2,000 

Totals . 

3,750 

2,250 

6,000 

Lobbying  Department 

Ratio=3,75(>+6.000=62.5% 

Overall  Management  Department 
Ratio=2.250+6,000=37.5% 

(v)  To  determine  the  hours  allocable  to 
lobbying  activities.  Y  uses  the  de  minimis 
rule  of  paragraph  (g)(1)  of  this  section.  Under 
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this  rule,  A’s  hours  spent  engaged  in 
lobbying  activities  are  treated  as  zero  because 
less  than  5  percent  of  A’s  time  is  spent  on 
lobbying  (75  /  2,000  =  3.75%).  In  addition, 
because  D  works  exclusively  for  personnel 
engaged  in  lobbying  activities,  D’s  hours  are 
not  used  to  develop  the  allocation  ratio.  Y 
assumes  that  D's  allocation  of  time  follows 
the  average  time  of  all  the  personnel  engaged 
in  lobbying  activities. 

(vi)  In  1994,  the  Washington  office  has  the 
following  costs — 


Account 

Amount 

Professional  Salaries  arxl  Bene¬ 
fits  . 

$660,000 

Clerical  Salaries  and  Benefits  .... 

50,000 

Rent  Expense  . . 

100,000 

Depreciation  on  Furniture  and 

Fnuio . 

40,000 

15,000 

Utilities . 

Outside  Payroll  Service . 

5.000 

ML«nAHAnAmis  . 

10,000 

90,000 

TNrd-Party  Lobbying  (Law  Firm) 

Total  Washington  Costs . 

$970,000 

(vii)  The  Washington  office  costs  are 
allocated  to  the  Lobbying  and  Overall 
Management  departments  as  follows — 


Total  Washington  department 

costs' from  above  . 

Less  third-party  costs  directly  allo¬ 
cable  to  lobbying . 

Total  Washington  office  costs 

$970,000 

(90,000) 

$880,000 

Lobbying 

Overall 

depart- 

mgmt.  de- 

merit 

partment  ^ 

Department  AUoca- 

tion  Ratios . 

"  62.5% 

37.5% 

x  Washington  Office 

Costs . 

$880,000 

$880,000 

«  Costs  Allocated  To 

Departments . 

$550,000 

330,000 

(viii)  In  addition,  $146,125  of  costs  from 
the  public  affairs  department,  $18,875  of 
costs  from  the  insurance  department  and 
$3,000  from  the  human  resources  department 
are  allocable  to  the  Washington  office. 
Therefore,  Y's  step-allocation  for  its  Lobbying 
Department  is  determined  as  follows — 


Y’s  step-allocation 

Lobbying 

department 

Washington  Costs  Allocated  to 
Lobbying  Department  . 

$550,000 

Plus  C<^  Allocated  From 
Other  Departments: 

Public  Affairs . 

146,125 

Insurance  . 

18,875 

Human  Resoixces . 

3,000 

Total  Costs  of  Lobbying 
Department . 

$718,000 

Plus  Third-Party  Costs . 

90,000 

Total  Costs  of  Lobbying 
Activities . 

$808,000 

(g)  Special  rules.  The  following  rules 
apply  to  any  reasonable  method  of 
allocating  costs  to  lobbying  activities. 

(1)  De  minimis  rule  for  labor  hours. 
Subject  to  the  exception  provided  in 
paragraph  (g)(2)  of  this  section,  a 
taxpayer  may  treat  time  spent  by 
personnel  on  lobbying  activities  as  zero 
if  less  than  five  percent  of  the  person’s 
time  is  spent  on  lobbying  activities. 
Reasonable  methods  must  be  used  to 
determine  if  less  than  five  percent  of  a 
person’s  time  is  spent  on  lobbying 
activities. 

(2)  Direct  contact  lobbying  labor 
hours — (i)  In  general.  Notwithstanding 
paragraph  (g)(1)  of  this  section,  a 
taxpayer  must  treat  all  hours  spent  by  a 
person  on  direct  contact  lobbying  (as 
well  as  the  hours  that  person  spends  in 
connection  with  direct  contact  lobbying, 
including  time  spent  traveling)  as  labor 
hours  allocable  to  lobbying  activities. 

An  activity  is  direct  contact  lobbying  if 
it  is  a  meeting,  telephone  conversation, 
letter,  or  other  similar  means  of 
communication  with  a  legislator  (other 
than  a  local  legislator),  or  covered 
executive  branch  official  (as  defined  in 
section  162(e)(6))  and  otherwise 
qualifies  as  a  lobbying  activity. 

(ii)  Example.  The  provisions  of  this 
paragraph  (g)(2)  are  illustrated  by  the 
following  example: 

Example.  During  1994, 4%  of  the  time  of 
Taxpayer  Z’s  Chief  Executive  Officer  (CEO)  is 
spent  in  direct  contact  lobbying  involving 
actual  meetings  with  legislators,  preparation 
,  for  the  meetings,  and  travel.  The  CEO  does 
not  engage  in  any  other  lobbying  activity. 
Although  the  CEO’s  time  allocable  to 
lobbying  activities  is  less  than  5%,  Z  may  not 
use  the  de  minimis  rule  of  paragraph  (g)(1) 
of  this  section  to  account  for  the  CEO’s 
lobbying  labor  hours  that  involve  direct 
contact  lobbying.  Therefore,  Z  must  allocate 
4%  of  the  CEO’s  total  labor  hours  to  lobbying 
activities. 

(3)  Meetings.  If  no  substantial  purpose 
of  a  meeting  is  a  lobbying  activity,  a 
taxpayer  may  treat  the  meeting  as 
involving  no  lobbying  activity,  and, 
therefore,  the  hours  spent  in  the  meeting 
are  not  treated  as  hours  engaged  in 
lobbying  activities.  It  is  presumed  that 

a  substantial  purpose  of  a  meeting  with 
a  federal  or  state  legislator,  a  member  of 
the  staff  of  a  federal  or  state  legislator, 
a  member  of  the  staff  of  a  federal  or  state 
legislative  joint  committee  or  similar 
body,  or  a  covered  executive  branch 
official  (as  defined  in  section  162(e)(6)) 
is  a  lobbying  activity.  However,  a 
taxpayer  may  rebut  this  presumption  by 
showing  that  the  facts  and 
circumstances  clearly  indicate  that  no 
substantial  purpose  of  such  a  meeting  is 
a  lobbying  activity.  For  example,  absent 
unusual  circumstances,  a  taxpayer  who 


merely  attends  a  widely-attended 
speech  by  a  legislator  would  not  treat 
the  hours  of  attending  the  meeting  as 
hours  spent  on  lobbying  activities. 

(4)  Taxpayer  defined.  For  purposes  of 
this  section,  a  taxpayer  includes  a  tax- 
exempt  organization  subject  to  section 
6033(e). 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

|FR  Doc.  93-31402  Filed  12-23-93;  8:45  am] 
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26  CFR  Part  1 
pA-60-83] 

RIN  154S-AS18 

Lobbying  Expense  Deductions — Dues 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 
notice  of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations; 
notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  to  revise  the  rules  governing 
the  deductibility,  under  section  162  of 
the  Internal  Revenue  Code,  of  dues  or 
other  similar  amounts  paid  to  certain 
tax-exempt  organizations  that 
participate  in  political  campaigns,  or 
engage  in  lobbying  or  similar  activities. 
Changes  to  the  tax  law  were  made  by 
section  13222  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 

OATES:  Written  comments  must  be 
received  by  February  25, 1994.  A  public 
hearing  is  scheduled  for  Thursday, 

April  7, 1994,  beginning  at  IJO  a.m. 
Persons  wishing  to  speak  at  the  hearing 
must  submit  outlines  o^their  comments 
by  Thursday,  March  17, 1994. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (IA-60-93),  room 
5228,  Internal  Revenue  Service,  P.O. 

Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be 
delivered  to:  CC:DOM:CORP:T:R  (IA- 
60-93),  Internal  Revenue  Service,  room 
5228, 1111  Constitution  Avenue  NW, 
Washington  DC  20224.  The  public 
hearing  will  be  held  in  the  Auditorium. 
Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing,  Mike  Slaughter, 
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Regulations  Unit  at  202-622-7190; 
concerning  the  regulations,  James  M. 
Guiiy,  202-622-1585.  These  are  not 
toll-hM  numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Relations  section  of 
this  issue  of  the  Federal  Register  add 
§  1.162-20T  to  the  Income  Tax 
Regulations.  The  final  regulations  that 
will  result  from  the  regulations 
proposed  in  this  notice  will  be  based  on 
the  text  of  the  temporary  regulations 
and  will  provide  rules  imder  section 
162  of  the  Internal  Revenue  Code  (Code) 
as  amended  by  section  13222  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA  1993)  (107  Stat.  477). 

These  rules  relate  to  the  deductibility  of 
dues  or  other  similar  amounts  paid  by 
a  taxpayer  to  certain  tax-exempt 
organizations  if  the  taxpayer  paying 
dues  receives  from  the  organization  a 
notice  described  in  section 
6033(e)(l)(a)(ii).  The  text  of  the 
temporary  regulations  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  contains  a  full  explanation 
of  the  reasons  imderlying  the  issuance 
of  the  proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  a  copy  of  this  notice  of  proposed 
rulemaking  will  be  submitted  to  ^e 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are  . 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  cop^g. 

A  public  hearing  nas  been  scheduled 
for  lliursday,  April  7, 1994,  at  10  a.m. 
in  the  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Because  of  access 
restriction,  visitors  will  not  be  admitted 
beyond  the  building  lobby  more  than  15 
minutes  before  the  hearing  starts. 


The  rules  of  §  601.601(a)(3)  apply  to 
the  public  hearing. 

Persons  that  have  submitted  written 
comments  by  February  25, 1994,  and 
want  to  present  oral  comments  at  the 
hearing  must  submit  by  Tbursday, 

March  17, 1994,  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments. 

An  agenda  showing  the  scheduling  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
pass^.  Copies  of  the  agenda  will  be 
available  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  James  M.  Giiiry,  Office  of 
Assistant  Chi^  Coimsel  (Income  Tax 
and  Accounting),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Relations 

Accordingly,  26  CFR  part  1  is 
proposed  to  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  •  •  * 

Par.  2.  Section  1.162-20  is  amended 
by  removing  and  reserving  paragraph  (b) 
and  adding  paragraph  (d).  The  additions 
read  as  follows: 

f  1 .162-20  Expenditures  attributable  to 
lobbying,  political  campaigns,  attempts  to 
Influencs  legislation,  etc.  and  certain 
advertising. 

***** 

(b)  [Reserved] 

***** 

(d)  [The  text  of  this  paragraph,  as 
proposed,  is  the  same  as  the  text  of  the 
temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  93-31403  Filed  12-23-93;  8:45  am] 
BOJJNQ  cooe  4830-01-U 


26 CFR  Parti 
PA-38-93] 

RIN 1545-AR69 

TeleRla  Voica  Signature  Test 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  IRS  is  amending  temporary 
regulations  to  provide  that  an  individud 
Federal  income  tax  return  completed  as 
part  of  the  TeleFile  Voice  Signature  test 
after  January  12, 1994,  and  before  April 

16. 1994,  will  be  treated  as  a  return  that 
is  signed,  authenticated,  verified,  and 
filed  by  the  taxpayer  as  required  by  the 
Internal  Revenue  Code.  The  temporary 
regulations,  as  amended,  afiect  those 
taxpayers  who  are  eligible  to,  and  elect 
to,  file  their  individud  Federal  income 
tax  returns  for  the  1993  calendar  year  by 
telephone  imder  the  test.  The 
amendments  are  needed  to  implement 
the  test  for  the  1994  filing  season.  The 
text  of  the  temporary  regdations,  as 
amended,  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  Comments  and  requests  for  a 
public  hearing  must  be  received  by  May 

15. 1994. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn: 
CC;DOM:CORP:T:R  (IA-38-93),  room 
5228,  Washington,  DC  20044.  In  the 
alternative,  comments  and  requests  may 
be  hand  delivered  to: 
CC:DOM:CORP:T:R  (IA-38-93),  room 
5228,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  MFORMATION  CONTACT: 

Celia  Gabrysh  (202)  622-4940  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
^Regulatory  Affairs,  Washington,  DC 
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20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  OfScer  PC:FP,  Washington, 

DC  20224. 

The  collection  of  information  in  these 
regulations  is  contained  in  §§  1.6012-7T 
and  1.6061-2T.  This  information  is 
required  by  the  IRS  to  implement  the 
TeleFile  Voice  Signature  test.  The 
respondents  are  those  eligible 
individual  taxpayers  who  choose  to  file 
their  Federal  income  tax  returns  under 
the  test. 

The  following  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  for  a  collection 
of  information.  They  are  based  on  such 
information  as  is  available  to  the  IRS. 
Individual  respondents  may  require 
more  or  less  time,  depending  on  their 
particular  circumstances. 

Estimated  total  annual  reporting 
burden:  8,867  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  5  minutes  to  9 
minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  7  minutes. 

Estimated  number  of  respondents: 
76,000. 

Estimated  annual  frequency  of 
responses:  Once. 

Background 

The  temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register  amend  temporary  regulations 
§§  1.6012-7T,  1.6061-2T,  and  1.6065- 
2T.  The  final  regulations  that  will  result, 
from  the  regulations  proposed  in  this 
notice  would  be  basra  on  the  text  of  the 
temporary  regulations.  The  final 
regulations  would  provide  that  an 
individual  Federal  income  tax  return 
completed  as  part  of  the  TeleFile  Voice 
Signature  test  will  be  treated  as  a  return 
that  is  signed,  authenticated,  verified, 
and  filed  by  the  taxpayer  as  required  by 
the  Internal  Revenue  Code.  For  the  text 
of  the  proposed  regulations,  see  the 
temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  contains  a  full  explanation 
of  the  reasons  underlying  the  issuance 
of  the  proposed  regulations. 

Special  Analyses  , 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  requir^.  Pursuant  to 


section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  an  original 
and  eight  copies)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  held  upon  written 
request  to  the  Commissioner  of  Internal 
Revenue  by  any  person  who  also 
submits  timely  written  comments.  If  a 
public  hearing  is  held,  notice  of  the  time 
and  place  and  date  will  be  published  in 
the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Celia  Cabrysh  of 
the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805*  *  * 

Par.  2.  Sections  1.6012-7, 1.6061-2 
and  1.6065-2  are  added  to  read  as 
follows: 

§1.6012-7  Telephone  return  filing  using 
voice  signature. . 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.6012-7T 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

§  1.6061-2  Signing  of  returns  by  voice 
signature. 

[The  text  of  this  proposed  section  is  . 
the  same  as  the  text  of  §  1.6061-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 


§  1.6065-2  Verification  of  returns  by  voice 
signature. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.6065-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

Margaret  Milner  Richardson. 

Commissioner  of  Internal  Revenue. 

IFR  Doc  93-31408  Filed  12-23-93;  8:45  am) 
BIUING  CODE  4S30-01-U 


26  CFR  Parts  1  and  602 
pA-62-03] 

RiN  1545-AS14 

Certain  Elections  Under  the  Omnibus 
Budget  Reconciliation  Act  of  1993 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  time  and  manner  of  making  certain 
elections  under  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  The  text  of 
those  temporary  regulations  also  serves 
as  the  comment  document  for  this 
notice  of  proposed  rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
February  25, 1994. 

ADDRESSES:  Send  written  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R 
(IA-62-93),  Room  5228,  Washington, 
-DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Bradley,  202-622-8104  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 
The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3504(h)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  ATTN:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Repmrts  Clearance  Officer  PC:FP, 
Washington,  DC  20224. 

The  collections  of  information  in  this 
notice  of  propiosed  rulemaking  are  in 
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§§  1.108(c)-1T,  1.163(d)-lT,  1.1044(a)- 
IT,  and  1.6655(e)-lT.  This  information 
is  required  by  the  Internal  Revenue 
Service  to  assist  taxpayers  who  make 
certain  elections  that  were  enacted  as 
part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  This 
information  will  be  used  to  process  the 
tax  returns  of  electing  taxpayers  in 
accordance  with  the  provisions  of  the 
elections.  The  likely  respondents  are: 
individuals  or  households,  farms, 
business  or  other  for-profit  institutions, 
and  small  businesses  or  organizations. 

These  estimates  are  approximations  of 
the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances.  Estimated  total  annual 
reporting  burden:  202,500  hours.  The 
estimated  annual  burden  per  respondent 
varies  from  15  minutes  to  45  minutes, 
depending  on  individual  circumstances 
and  the  particular  election  involved, 
with  an  estimated  average  of  30 
minutes.  Estimated  number  of 
respondents:  410,000.  Estimated  annual 
frequency  of  responses:  once. 

Background 

The  temporary  regulations,  T.El!  8509 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend 
part  1  of  title  26  of  the  Code  of  Federal 
Regulations.  These  amendments  reflect 
certain  election  provisions  contained  in 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Pub.  L.  103-66, 107  Stat.  312) 
and  provide  necessary  guidance  to  the 
public  on  the  time  and  manner  for 
making  these  elections. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  are  not  significant 
rules  as  defined  in  Executive  Order 
12866.  It  has  been  determined  that 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
proposed  rules,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the 
proposed  regulations  are  being  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations. 


consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  a  signed  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying  in  their 
entirety.  A  public  hearing  will  be 
scheduled  and  held  upon  written 
request  by  any  person  who  also  submits 
comments.  If  a  hearing  is  scheduled, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  George  Bradley. 
Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  Internal 
Revenue  Service.  However,  other 
pjersonnel  ft'om  the  Internal  Revenue 
Service  and  the  Treasury  Department 
participated  in  their  development. 
Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  93-31410  Filed  12-23-93;  8:45  am) 
BILUNQ  CODC  4830-01-P 

26  CFR  Parts  1  and  602 
pA-63-e3] 

RIN  1545-^821 

Information  Reporting  for  Discharges 
of  indebtedness 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  information 
reporting  requirements  of  certain 
financial  entities  for  discharges  of 
indebtedness.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  February  25, 1994.  Outlines 
of  oral  comments  to  be  presented  at  the 
public  hearing  schedule  for  March  30. 
1994,  at  10  a.m.  must  be  received  by 
March  9. 1994. 

ADDRESSES:  Send  submissions  to; 
CC:DOM:CORP:T:R  (LV-63-93),  room 
5228,  Internal  Revenue  Service,  P.O. 

Box  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be 
delivered  to:  CC:DOM:CORP:T:R  (lA- 
63-93),  room  5228,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 


Washington,  DC  20224.  The  public 
hearing  will  be  held  in  the  Auditorium, 
Internal  Revenue  Building.  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Johnnel  L. 

St.  Germain  (timing  and  amount  of 
discharge)  at  (202)  622-4930  or  Michael 
F.  Schmit  at  (202)  622-4960,  both  of  the 
Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting); 
concerning  submissions  and  the 
hearing,  Carol  Savage  of  the  Regulations 
Unit,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  D^k  Ofiicer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer  PC:FP, 
Washington.  DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  §  1.6050P-1.  This 
information  is  required  by  the  Internal 
Revenue  Service  to  implement  section 
13252  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  The 
information  will  be  used  to  determine 
whether  taxpayers  have  complied  with 
the  tax  laws  relating  to  discharges  of 
indebtedness.  The  likely  respondents 
are  governmental  and  business 
institutions. 

The  collection  of  information  in 
§  1.6050P-1  is  satisfied  by  including  the 
required  information  on  Form  1099-C 
fil^  with  the  Service  and  on  a 
statement  furnished  to  the  person  whose 
indebtedness  was  discharged.  The 
burden  for  this  requirement  is  reflected 
in  the  burden  estimates  for  Form  1099- 
C. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Regi^er  amend  the  Income 
Tax  Regulations  (26  CFR  parts  1  and 
602)  relating  to  section  6050P.  The 
temporary  regulations  contain  rules 
relating  to  the  reporting  requirements  of 
certain  financial  entities  for  discharges 
of  indebtedness. 
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The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  proposed  rules,  and, 
therefore,  a  Regulatory  Flexibility  ' 
Analysis  is  not  requii^.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written,  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  scheduled 
for  March  30, 1993  at  10  a.m.  in  the 
Auditorium,  Internal  Revenue  Building. 
1^11  Constitution  Avenue  NW., 
Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  §  601.601(a)(3)  apply  to 
the  hearing. 

Persons  that  have  submitted  written 
comments  by  February  25, 1994,  and 
want  to  present  oral  comments  at  the 
hearing  must  submit,  by  March  9, 1994, 
an  outline  of  the  topics  to  be  discussed 
and  the  time  to  be  devoted  to  each  topic. 
A  period  of  10  minutes  will  be  allott^ 
to  each  person  for  making  comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  the 
temporary  regulations  are  Michael  F. 
Schmit  and  Johnnel  L.  St.  Germain  of 
the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 


List  of  Subjects 
26  CFR  Part  1 

Income  taxes.  Reporting  and 
'  recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1>-4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  *  *  *  Section 
1.6050P-1  also  issued  under  26  U.S.C. 

6050P.  *  *  * 

Par.  2.  Sections  1.6050P-0  and 
1.6050P-1  are  added  to  read  as  follows: 

§1.6050P-0  Table  of  contents. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.6050P-0T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

§  1.60S0P-1  Information  reporting  for 
discharges  of  indebtedness  by  certain 
financiai  entities. 

(The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  1.6050P-1T 
published  elsewhere  in  this  issue  of  the 
fi.  Federal  Register.) 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

(FR  Doe.  93-31309  Filed  12-23-93;  8:45  ami 
BMJJNQ  CODE  4S30-01-U 


26  CFR  Parts  47  and  48 

[PS-76-031 

R1N154&-AS32 

Amendments  to  the  Fuel  Floor  Stocks 
Taxes  Regulations  and  the  Diesel  Fuel 
Excise  Tax  Regulations  Under  the 
Omnibus  Budget  Reconciliation  Act  of 
1993 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  amending  the  temporary 
floor  stocks  taxes  regulations  (TD  8498) 
published  in  the  Federal  Register  on 
November  29, 1993  (58  FR  62526)  and 
the  temporary  diesel  fuel  excise  tax 


regulations  (TD  8496)  published  in  the 
F^eral  Register  on  November  30, 1993. 
The  text  of  those  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
February  25, 1994. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (PS-76-93),  room 
5228,  Internal  Revenue  Service,  P.O. 

Box  7604.  Ben  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be 
delivered  to:  CC:DOM:CORP:R  (PS-76- 
93),  Internal  Revenue  Service,  room 
5228, 1111  Constitution  Ave.,  NW., 
Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Madden  (202)  622-4537  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  amend  26 
CFR  parts  47  and  48.  This  document 
proposes  regulations  the  text  of  which  is 
the  same  as  the  text  of  those  temporary 
regulations.  The  preamble  to.  the 
temporary  regulations  explains  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
signiflcant  regulatory  action  as  deflned 
in  Executive  Order  12866.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act.(5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  requir^.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  Internal  Revenue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying.  A 
public  hearing  may  be  scheduled  and 
held  upon  written  request  by  any  person 
who  timely  submits  written  comments. 
If  a  public  hearing  is  scheduled,  notice 
of  the  date.  time,  and  place  for  the 
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hearing  %rill  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Edward  Madden,  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However,  other 
personnel  horn  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Parts  47  and 
48 

Excise  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  47  and  48 
are  proposed  to  be  amended  as  follows: 

PART  47— FLOOR  STOCKS  TAXES 

Paragraph  1.  The  authority  citation 
for  part  47  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  Section  47.3-6,  paragraph  (a) 
is  proposed  to  be  amended  by  removing 
the  language  “Section”  and  adding  in  its 
place  “Except  as  provided  in  §  47.3^7, 
section". 

Par.  3.  Section  47.3-7,  paragraph  (b) 
is  revised  to  read  as  follows: 

(The  text  of  this  proposed  §  47.3-7(b) 
is  the  same  as  the  text  of  the  temporary 
regulations  published  elsewhere  in  this 
issue  of  the  Federal  Register.) 

PART  48-IIANUFACTURERS  AND 
RETAILERS  EXCISE  TAXES 

Par.  4.  The  authority  citation  for  part 
48  continues  to  'ead  in  part  as  follows: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  S  Secti  tn  48.4082-1,  paragraphs 
(b)(1)  and  (b)(i..Hi)  are  proposed  to  be 
revised  to  read  as  follows: 

[The  text  of  this  proposed  §  48.4082- 
1(b)(1)  and  (b)(2)(i)  the  same  as  the  text 
of  the  temporary  regulations  published 
elsewhere  in  this  issue  of  the  Federal 
Register.) 

Margaret  Mihwr  Richardson, 

Commissioner  of  Internal  Revenue. 

|FR  Doa  93-31407  Filed  12-23-93;  8:45  am) 
BILUNQ  CODE  4830-01-0 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Parts  2520  and  2530 

Disclosure  of  Plan  Information  to 
Participants  and  Beneficiaries 

AGENCY:  Pension  and  Welfare  Benehts 
Administration,  Labor. 

ACTION:  Request  for  information. 

SUMMARY:  This  document  requests 
information  horn  the  public  concerning 
the  summary  plan  description,  summary 
annual  report  and  individual  beneHt 
reporting  and  recordkeeping 
requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended,  (ERISA),  and  regulations 
issued  thereunder.  The  information 
furnished  in  response  to  this  document 
is  intended  to  assist  the  Department  of 
Labor  (the  Department)  in  evaluating  the 
extent  to  which  the  current  disclosure 
requirements  serve  to  assure  that 
participants  and  beneficiaries  are 
provided  with  useful  and  timely 
information  about  their  employee 
benefit  plans  and  the  extent  to  which 
the  requirements  should  be  updated  to 
reflect  statutory,  technological  and  other 
changes  affecting  the  disclosure  of 
information  to  participants  and 
beneficiaries.  The  furnished  information 
also  will  assist  the  Department  in 
developing  regulatory  and  legislative 
proposals  as  may  be  necessary  to 
address  identifi^  deficiencies  relating 
to  the  various  disclosure  provisions. 
DATES:  Written  comments  should  be 
received  by  the  Department  of  Labor  on 
or  before  February  25, 1994. 

ADDRESSES:  Comments  (preferably,  at 
least  six  copies)  should  be  addressed  to 
the  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  room  N-5669. 
U.S.  Department  of  Labor,  Washington, 
DC  20210.  Attenion:  DISCLOSURE  RH. 
All  comments  received  will  be  available 
for  public  inspection  at  the  Public 
Disclosure  Room,  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  room  N-5507v  200 
Constitution  Ave.,  NW.,  Washington. 

DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  D.  Lewis,  Ofiice  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of -Labor,  Washington, 
DC  20210,  telephone  (202)  219-7901;  or 
Cynthia  Weglicki,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  Washington,  DC 


20210,  telephone  (202)  219-4592.  These 
are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

With  the  enactment  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  came  a  legislatively  ordered 
array  of  disclosure  requirements  under 
Title  I.  These  disclosures  are  intended 
to  inform  participants  and  beneficiaries 
of  their  rights  and  obligations  under 
their  plan,  the  financial  condition  of  the 
plan,  and  whether  the  plan  is  being 
administered  in  accordance  with  the 
law. 

The  disclosure  requirements  under 
Title  I  of  ERISA,  in  addition  to 
providing  for  the  availability  to 
participants  and  beneficiaries  of  plan 
documents  and  other  instruments 
pursuant  to  which  their  plan  is 
established  or  operated,*  require  that 
specific  information  relative  to  an 
employee  benefit  plan  be  furnished  to 
each  participant  and  each  beneficiary 
receiving  benefits  under  the  plan.  These 
disclosures  include:  Summary  plan 
descriptions  (SPDs),  as  well  as 
summaries  of  material  plan  changes  and 
periodic  updates  of  the  SPD  (sections 
102(a)(1)  and  104(b)(1));  summary 
annual  reports  (section  104(b)(3));  and, 
in  the  case  of  pension  plans,  individual 
benefit  statements  describing  the 
participant’s  accrued  and  vested 
benefits  (sections  105  and  209).2 

Since  ERISA’s  enactment  and  the 
adoption  of  many  of  the  Department’s 
regulations  governing  ERISA’s 
disclosure  requirements,  there  have 
been  a  number  of  changes  to  the  statute 
(e.g.,  the  addition  of  provisions 
governing  continuation  of  health  care 
coverage  and  qualified  domestic 
relations  orders,  among  others)  and 
changes  in  the  way  plan  information  is 
prepared,  maintain^  and 
communicated  because  of  increased 
reliance  on  and  utilization  of 
computerized  information  systems.  In 
addition,  a  number  of  questions  have 
been  raised  with  respect  to  whether 
participants  and  beneficiaries  are  being 
provided  useful  and  timely  information 


<  See  sections  104(bM2)  and  104(bX4). 

2  In  addition,  participants  and  beneficiaries  are 
required  to  be  furnish^  noticed  of  an  employer's 
failure  to  make  a  payment  required  to  meet  the 
minimum  funding  standards  under  section  302  if 
the  employer  fails  to  make  the  required  payment 
within  60  days  of  the  due  date  for  such  payment 
(section  101(d)).  Participants  and  beneficiaries  also 
are  required  to  be  furnished  notices  of  an 
employer’s  Rling  of  an  application  for  a  funding 
waiver  (section  303(e)).  of  a  qualified  transfer  of 
excess  pension  assets  to  a  health  benefit  account 
(section  101(e)).  and  of  antendments  to  certain 
pension  plans  to  signiRcantly  reduce  the  rate  of 
future  benefit  accrual  (section  204(h)). 
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concerning  the  plans  in  which  they 
participate.  For  these  reasons,  the 
Department  believes  that  it  is 
appropriate  to  undertake  a 
comprehensive  review  of  the  current  - 
disclosure  framework  in  an  eRort  to 
identify  areas  in  which  modifications  to 
regulatory  or  statutory  requirements 
would  serve  to  assure  the  disclosure  of 
useful  and  timely  information  to 
participants  and  beneficiaries,  as  well  as 
to  eliminate  any  unnecessary 
administrative  burdens  and  costs 
attendant  to  the  providing  of  such 
information. 

As  an  initial  step  in  the  review 
process,  the  Department  is  inviting  plan 
sponsors,  administrators,  fiduciaries, 
participants,  beneficiaries,  service 
providers  and  other  interested  persons 
to  submit  comments  and  views 
concerning  the  adequacy  of  the  current 
statutory  and  regulatory  disclosure 
scheme,  recommendations  for  changes, 
and  information  and  data  relating  to 
compliance  costs  (or  cost  savings) 
applicable  to  either  the  current  scheme 
or  recommended  changes  thereto.  It  is 
intended  that  the  information  provided 
will  assist  the  Department  in  identifying 
area;  for  change  and  in  developing 
proposals  as  may  be  necessary  to 
address  identifi^  deficiencies  relating 
to  the  various  disclosure  provisions. 

Set  forth  below  is  a  brief  discussion 
of  the  summary  plan  description, 
summary  annual  report,  and  individual 
benefit  reporting  requirements  of  ERISA 
and  relat^  regulations.3  Following  th^^ 
discussion  of  each  requirement  are  a 
number  of  question'^ with  respect  to 
which  the  Department  would  like  to 
receive  comments,  views,  information 
and  data.  The  questions  are  provided  for 
guidance  purposes  only  and  are  not 
intended  to  restrict  or  otherwise  limit 
the  scope  of  public  comment  on  the 
subject  disclosure  provisions.  To 
facilitate  the  processing  and  review  of 
comments,  however,  commentators  are 
requested  to  identify  the  requirement  to 
which  each  of  their  comments  relates 
(e.g.,  SPD  requirements  or  summary 
annual  report  requirements  or  benefit 
statement  requirements)  and,  as 
appropriate,  the  number  of  the  question 
being  addressed.  Commentators  also  are 
requested  to  provide  as  much 
quantitative  and  qualitative  information 


>It  should  be  noted  that  a  number  of  exemptions 
and  alternative  methods  of  compliance  relating  to 
the  disclosure  requirements  have  been  prescribed 
by  regulations  issued  by  the  Department  (See  29 
CFR  §2520.104-20:  2520.104-21;  2520.104-22; 
2520.104-23;  2520.104-24;  2520.104-26;  2520.104- 
27;  2540.104-48;  and  2520.104-49).  Although 
specific  exemptions  and  alternative  methods  of 
compliance  are  not  discussed  herein,  public 
comments  on  these  regulations  will  be  considered 
by  the  Department. 


as  possible  concerning  costs, 
administrative  burdens,  savings,  and 
benefits  attributable  to  compliance  with 
the  current  disclosure  framework  and 
any  recommended  changes  thereto. 

B.  Sununary  Plan  Descriptions 

Background 

In  general,  sections  102(a)  and 
104(b)(1)  of  ERISA  provide  that  the 
administrator  of  an  employee  benefit 
plan  shall  furnish  to  each  participant, 
and  beneficiary  receiving  benefits  under 
the  plan,  a  summary  plan  description 
(SPD).  The  SPD  is  required  to  be  written 
in  a  manner  calculated  to  be  understood 
by  the  average  plan  participant  and  is 
required  to  ^  sufficiently  accurate  and 
comprehensive  to  reasonably  apprise 
participants  and  beneficiaries  of  their 
rights  and  obligations  under  the  plan. 
(See  section  102(a)(1)  and  29  CFR 
2520.102-2.) 

The  specific  information  required  to 
be  contained  in  the  SPD  is  described  in 
section  102(b)  and  29  CFR  2520.102-3. 
Among  other  things.  SPDs  are  required 
to  contain:  The  name  and  type  of 
administration  of  the  plan;  the  name 
and  address  of  the  person  designated  as 
agent  for  service  of  legal  process;  a 
description  of  the  relevant  provisions  of 
any  applicable  collective  bargaining 
agreement;  the  plan’s  requirements 
respecting  eligibility  for  participation 
and  benefits;  a  description  of  the 
provisions  concerning  for  nonforfeitable 
pension  benefits;  circumstances  which 
may  result  in  disqualification, 
ineligibility  or  denial  or  loss  of  benefits; 
the  sources  of  financing  for  the  plan;  the 
procedures  to  be  followed  in  presenting 
claims  for  benefits  and  the  remedies 
available  under  the  plan  for  the  redress 
of  claims  which  are  denied  in  whole  in 
part;  information  concerning  whether 
the  plan,  if  a  pension  plan,  is  insured 
under  Title  IV  and,  if  so,  information 
concerning  coverage  provided  by  the 
Pension  Benefit  Guaranty  Corporation 
(See  model  language  at  §  2520.102- 
3(m)(3).);  and  a  statement  of  ERISA 
rights,  which  is  intended  to  provide 
participants  and  beneficiaries  with  a 
brief  description  of  their  rights  and 
remedies  under  ERISA.  (S^  model 
statement  at  §  2520.102-3(t)(2).) 

Purusant  to  section  104(b)(1)  and  29 
CFR  §  2520.104b-2,  the  SPD  is  required 
to  be  furnished  to  a  participant  within 
90  days  after  becoming  a  participant  or, 
in  the  case  of  beneficiaries,  within  90 
days  after  first  receiving  benefits;  or.  if 
later,  within  120  days  after  the  plan 
becomes  subject  to  Part  I  of  title  I  of 
ERISA.  If  there  is  a  material 
modification  in  the  terms  of  the  plan  or 
a  change  in  the  information  required  to 


be  contained  in  the  SPD,  administrators 
are  required  to  furnish  participants  and 
beneficiaries  with  a  summary  of  such 
modifications  or  changes  (often  referred 
to  as  a  summary  of  material 
modifications  or  “SMM”)  within  210 
days  following  the  end  of  the  plan  year 
in  which  the  modification  or  ^ange  is 
adopted.  (See  29  CFR  2520.104b-3  and 
2520.104b-4  relating  to  the  furnishing 
ofSMMs.) 

Section  104(b)(1)  also  requires  that 
participants  and  beneficiaries  be 
periodically  furnished  updated  SPDs 
which  integrate  all  plan  amendments 
during  the  applicable  period.  Under 
section  104(b)(1)  and  §2520.104B-2(b). 
participants  and  beneficiaries  are 
required  to  be  provided  updated  SPDs 
every  fifth  year  if  there  have  been 
changes  in  the  information  required  to 
be  disclosed  in  the  SPD  during  the 
applicable  five  year  period.  If  there  have 
b^n  no  changes  during  the  five  year 
period,  a  new  SPD  must  be  furnished 
within  ten  years. 

Bequest  for  Information 

1.  What,  if  any,  additional 
information  should  be  required  to  be 
disclosed  in  the  SPD?  For  example,  to 
what  extent  should  the  SPD  be  required 
to  contain  information  relating  to 
procedures  and  notice  requirements 
applicable  to  domestic  relations  and 
child  medical  support  orders?  (See 
section  206(d)(3)  and  section  609.) 

2.  Is  guidance  necessary  with  respect 
to  the  extent  to  which  information 
relating  to  the  continuation  of  coverage 
provisions  of  Part  6  of  Title  I  should  be 
included  in  the  SPD?  The  Department 
notes  that  section  606(a)(1)  requires 
administrators  of  group  health  plans  to 
provide  written  notice  of  the  rights 
provided  under  Part  6  to  each  covered 
employee  and  spouse  of  the  employee, 
at  the  time  of  commencement  of 
coverage  under  the  plan. 

3.  What  currently  required 
information,  if  any,  should  be 
eliminated  from  the.^PD  and  why? 

4.  Within  what  period  of  time 
following  plan  changes  should 
summaries  of  those  changes  be  required 
to  be  furnished  to  participants  and 
beneficiaries?  Should  welfare  plan 
changes  be  required  to  be  furnished 
within  a  shorter  period  of  time  than 
pension  plan  changes?  Within  what 
period  do  plans  generally  furnish 
participants  and  beneficiaries  with 
copies  of  (a)  changes  to  pension  plans, 
and  (b)  changes  to  welfare  plans? 

5.  How  frequently  should  SPDs  be 
required  to  be  updated?  Should  the 
fr^uency  with  which  updated  SPDs  are 
furnished  be  determined  by  the  number 
of  plan  changes  since  the  last  SPD?  (For 
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example,  should  an  updated  SPD  be 
required  to  be  furnished  after  four  plan 
amendments?)  Are  SPDs  currently 
updated  more  frequently  than  every  five 
years?  If  so,  what  factors  are  considered 
and  how  frequently  are  updated  SPDs 
generally  provided? 

6.  What,  if  any,  alternative  means  for 
furnishing  SPDs.  updated  SPDS  or  SPD 
information  to  participants  and 
beneficiaries  should  be  considered? 
Describe  the  benefits  and  costs 
attendant  to  such  altemative(s).  as 
compared  with  compliance  with  current 
requirements.  (See  also  general 
requirements  applicable  to  the 
furnishing  of  documents  under  Part  1  of 
Title  I  set  forth  in  29  CFR  2520.104b- 
1.) 

C  Summary  Annual  Reports 

Background 

Section  104(b)(3)  provides  that  within 
210  days  following  ^e  close  of  a  plan’s 
fiscal  year,  the  administrator  shall 
furnish  to  each  participant  and  to  each 
beneficiary  receiving  tenefits  under  the 
plan,  a  copy  of  the  statements  and 
schedules  concerning  plan  assets  and 
liabilities  and  receipts  and 
disbursements  (described  in  sections 
103(b)(3)(A)  and  (B))  for  such  fiscal 
year,  and  such  other  materia)  (inclqfling 
the  percentage  determined  under 
section  103(d)(ll))4  as  is  necessary  to 
fairly  summarize  the  latest  annual 
report  This  annual  disclosure  is 
commonly  referred  to  as  (he  summary 
annual  report  or  SARs 

Pursuant  to  29  CFR  2S20.104b-10. 
governing  the  furnishing  of  the  SAR, 
SARs  must  be  distribute  within  nine 
months  after  the  close  of  a  plan  year,  or 
within  two  months  after  the  close  of  a 
period  for  which  an  extension  for  filing 
the  plan’s  annual  report  has  been 
granted  by  the  Internal  Revenue  Service, 
rather  than  210  days  after  the  close  of 
a  plan  year  as  prodded  in  the  statute. 
The  regulation  also  describes  the 
information  required  to  be  contained  in 
the  SAR  and  prescribes  formats  for  the 
disclosure  of  that  information.  The 

4  Section  103(d)(ll)  requires  that  the  actuarial 
statement,  which  U  required  to  accompany' the 
annual  report  of  certain  pension  plans,  include  the 
percentage  of  assets  to  Utilities  if  the  current  value 
of  the  assets  is  less  than  70  percent  of  the  current 
liability  under  the  plan. 

>  Related  statutory  requirements  include  section 
104(bM2).  which  requires  that  the  latest  annual 
report  be  made  available  for  examination  by  any 
participant  or  benehciary.  and  section  104(b)f'4). 
which  requires  that  a  copy  of  the  latest  annual 
report  be  furnished  to  any  participant  or 
benericiary.  upon  receipt  of  a  written  request. 
Section  104(bU4)  also  permits  the  administrator  to 
make  a  reasonable  charge  to  cover  the  cost  of 
furnishing  such  complete  copies.  See  also  29  CFR 
2S20.1(Mb-30  governing  charges  for  documents. 


formats  prescribed  by  the  regulation  are 
intended  to  permit  the  entry  of  SAR 
information  directly  fit>m  specific  line 
items  of  the  plan’s  annual  rep)ort.  'The 
regulation  also  sets  forth  special  rules 
for  small  plans  filing  the  Form  5500-R. 

Because  the  Form  S500-R  is 
essentially  a  notice-type  statement, 
cgntaining  no  financial  information,  the 
regulations  permit  small  plans,  for  those 
years  for  which  a  Form  5500-R  is  filed, 
to  satisfy  their  SAR  obligation  either  by 
furnishing  participants  and  beneficiaries 
with  a  copy  of  the  Form  5500-R,  along 
with  a  required  notice  (See  §  2520.104b- 
10(b)(3).).  or  by  notifying  participants 
and  beneficiaries  that  they  will  be 
furnished  a  copy  of  the  Form  5500-R. 
free-of-charge,  upon  request.* 

All  other  plans  must  use  the 
prescribed  formats  for  the  furnishing  of 
SAR  information.  The  regulations 
contain  different  informational 
requirements  for  pension  plans  and 
welfare  plans.  (Sm  §  2520.104b-10(d) 

(3)  and  (4),  respectively.) 

In  brief,  the  SAR  for  a  pension  plan 
is  require  to  contain  the  following 
information:  the  type  of  funding 
arrangement  (trust,  insurance,  etc.);  the 
amount  of  plan  exjienses;  the  amount  of 
administrative  expenses;  the  amount  of 
benefits  paid;  the  total  number  of 
participants  and  beneficiaries  as  of  the 
end  of  the  plan  year;  the  value  of  plan 
assets,  after  subtracting  liabilities,  at  the 
beginning  of  the  year  and  at  the  end  of 
the  year;  an  indication  of  whether  there 
was  an  increase  or  decrease  in  net  assets 
and  the  amount  of  such  increase  or 
decrease;  the  total  amount  of  income, 
with  a  showing  of  the  amount  of  income 
constituting  employer  contributions,  the 
amount  of  participant  contributions,  the 
amount  of  gain  or  loss  from  the  sale  of 
assets,  the  amount  of  earnings  from 
investmenU;  and  certain  insurance 
information  for  plans  utilizing  allocated 
insurance  contracts.  Defined  benefit 
pension  plans  are  also  required  to 
include  the  plan  actuary’s  statement 
that  enough  (or  not  enough)  money  was 
contributed  to  keep  the  plan  fund^  in 
accordance  with  the  minimum  funding 
standard,  as  well  as  the  amount  of  the 
deficit,  if  any.  Defined  contribution 
plans  are  required  to  include  similar 
information  in  their  SARs. 

The  information  required  to  disclosed 
in  a  welfare  plan  SAR  varies,  ^nerally 

«  Pursuant  to  S  2S2O.lO4(>-lO0)X2),  administrators 
may  notify  participants  of  the  availability  of  the 
Form  5S00-R  by  posting  the  required  notice  at 
worksite  locations  for  a  period  of  not  less  than  30 
days.  However,  certain  participants,  such  as 
retirees,  beneficiaries,  piwticipants  who  have 
separated  with  vested  benefits,  and  others  not 
reasonably  expected  to  visit  worksite  locations 
where  the  notice  is  posted,  are  required  to  be 
furnished  notice  on  an  individual  basis. 


depending  on  whether  the  plan  pays 
benefits  through  a  fund  or  insurance 
contracts.  In  the  case  of  a  welfare  plan 
which  pays  benefits  through  a  fund,  the 
SAR  is  required  to  contain  much  of  the 
same  financial  information  required  to 
be  included  in  the  SAR  of  a  pension 
plan.  If  any  benefits  are  provided  on  an 
uninsured  basis,  the  SAR  must  so 
indicate.  If  a  welfare  plan  purchases 
insurance,  the  SAR  must  include:  ’The 
name  of  the  insurerfs);  the  types  of 
claims  covered  by  the  insurance;  the 
total  amount  of  premiums  paid;  a 
statement  relating  to  experience-rated 
contracts  (if  applicable),  the  premiums 
paid  for  such  contracts  and  the  amount 
of  benefits  paid  under  such  contracts 
during  the  plan  year. 

All  SARs  are  required  to  contain  a 
statement  describing  the  rights  of 
participants  and  beneficiaries  to  receive 
a  copy  of  the  full  annual  report,  or  any 
part  thereof. 

Request  for  Information 

7.  What,  if  any.  additional 
information  should  be  required  to  be 
disclosed  in  the  SAR?  For  example — 

a.  Should  the  SAR  be  required  to 
disclose:  whether  the  plan  was  audited 
by  an  independent  qualified  public 
accountant;  whether  the  accountant 
issued  a  “qualified"  or  “adverse” 
opinion  or  a  disclaimer  in  connection 
with  the  opinion,  and,  if  so.  the 
reason(s)  for  the  qualified  or  adverse 
opinion,  or  disclaimer,  any  errors  and 
irregularities,  illegal  acts  or  material 
internal  control  deficiencies  identified 
by  the  accountant;  any  events 
subsequent  to  year  end.  identified  by 
the  account,  which  would  affect  the 
plan’s  financial  condition? 

b.  Should  the  SAR  of  a  defined  benefit 
pension  plan  be  required  to  disclose: 
The  benefit  obligations'of  the  plan; 
detailed  information  concerning  the 
funding  status  of  the  plan  and.  if 
underfunded,  by  hpw  much  (currently, 
only  plans  with  assets  which  are  less 
than  70  percent  of  the  plan’s  liabilities 
are  required  to  disclose  such 
information);  information  about  PBGC 
coverage  and  the  maximum  benefits 
payable  by  the  PBGC;  whether  the 
sponsor  has  applied  for  or  been  granted 
a  funding  waiver  during  the  plan  year, 
whether  the  employer  has  failed  to 
make  a  required  installment  or  other 
payment  required  to  meet  the  minimum 
funding  standards  during  the  plan  year? 

8.  Is  there  any  information  which 
should  be  deleted  fit)m  the  SAR? 

9.  Within  what  period  following  the 
end  of  the  plan  year  should  SARs  be 
required  to  be  furnished  to  participants 
and  beneficiaries? 
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10.  Are  there  any  events  anecting  the 
financial  condition  of  a  plan  which 
should  be  communicated  to  participants 
and  beneficiaries  prior  to  the  end  of  the 
plan  year  (e.g.,  a  failure  of  the  sponsor 
to  m^e  required  contributions, 
insufficient  assets  to  make  benefit  or 
premium  payments)?  What  events 
should  necessitate  disclosure?  Within 
what  period  should  disclosure  of  such 
events  be  re<}uired? 

11.  What,  if  any,  alternatives  means 
for  furnishing  SARs  should  be  > 
considered?  Describe  the  benefits  and 
costs  attendant  to  such  altemative(s),  as 
compared  with  compliance  with  the 
current  requirements.  (Also  see  general 
requirements  applicable  to  furnishing 
documents  under  Part  1  of  Title  I  set 
forth  in  29  CFR  2520.104b-l.) 

D.  Individual  Benefit  Reporting  and 
Recordkeeping 

Background 

Section  105(a)  of  ERISA  generally 
requires  each  administrator  of  an 
employee  pension  benefit  plan  to 
furnish  to  any  participant  or  beneficiary, 
who^  requests  in  writing,  a  statement 
indicating,  on  the  basis  of  the  latest 
available  information,  the  total  benefits 
accrued  and  the  nonforfeitable  pension 
benefits,  if  any.  which  have  accrued,  or 
the  earliest  date  on  which  such  benefits 
will  become  nonforfeitable.  Similarly, 
section  209(a)(1)  of  ERISA  generally 
requires  the  plan  administrator  of  a 
pension  plan  subject  to  Part  2  of  title  I 
of  the  Act  to  make  a  report,  in 
accordance  with  regulations  of  the 
Secretary  of  Labor,  to  each  employee 
who  is  a  participant  under  the  plan  and 
who  requests  such  report.  The  report 
required  under  section  209(a)(1)  must  be 
sufficient  to  inform  the  employee  of  his 
or  her  accrued  benefits  which  are 
nonforfeitable.  Under  both  sections 
105(a)  and  209(a)(1),  no  participant  is 
entitled  to  more  than  one  report  on 
request  during  any  single  12*month 
period.  Section  209(a)  also  requires 
similar  reports  to  be  provided  to  a 
participant  who  terminates  service  with 
the  employer  or  has  a  one-year  break  in 
service.  Sections  105(d)  and  209(a)(2) 
authorize  the  Secretary  of  Labor  to 
prescribe  regulations  specifying  the 
extent  to  wlfich  these  reporting 
requirements  apply  to  plans  adopted  by 
more  than  one  employer. 

In  addition,  section  105(c)  requires 
plan  administrators  to  provide  to 
participants  with  resp^  to  whom 
registration  statements  are  filed  with  the 
Internal  Revenue  Service  under  section 
6057  of  the  Internal  Revenue  Code  of 
1986  (the  Code)  individual  benefit 
statements  setting  forth  the  information 


contained  in  the  registration  statements. 
This  statement  also  is  required  to 
include  a  notice  to  participants  of  any 
benefits  which  are  forfeitable  if  the 
participant  dies  before  a  certain  date. 

Section  209  also  establishes  certain 
recordkeeping  requirements  relating  to 
benefit  reporting.  In  general,  section 
209(a)(1)  requires  records  to  be 
maintained  by  employers  and 
authorizes  the  Secretary  of  Labor  to 
prescribe  regulations  governing  such 
records.  The  information  necessary  for 
individual  benefit  reporting  is  to  be 
furnished  by  the  employer  to  the  plan 
administrator.  In  the  case  of  a  plan 
adopted  by  more  than  one  employer, 
however,  section  209(a)(2)  requires 
records  to  be  maintained  by  the  plan 
administrator,  based  on  information  to 
be  provided  by  each  such  employer. 

Section  209(b)  provides  that  if  any 
person  required  under  section  209(a)  to 
furnish  information  or  maintain  records 
for  any  plan  year  fails  to  comply  with 
such  requirements,  such  person  shall 
pay  to  the  Secretary  a  civil  penalty  of 
$10  for  each  employee  with  respect  to 
whom  such  failure  occurs,  unless  it  is 
shown  that  the  failure  was  due  to 
reasonable  cause. 

The  Department  last  proposed 
regulations  governing  the  individual 
benefit  reporting  and  recordkeeping 
requirements  under  sections  105  and 
209  in  1980.  At  that  time,  separate 
regulations  were  proposed  for  single 
employer  plans  and  multiple  employer 
plans.  (See  45  FR  51231,  August  1, 

1980,  and  45  FR  52824,  August  8, 1980, 
respectively.)  The  Department 
anticipates  withdrawing  the  1980 
proposed  regulations  and  publishing 
revised  proposed  benefit  reporting 
regulations  or  developing  statutory 
amendments  which  take  into  accoimt 
the  information  furnished  in  response  to 
this  document. 

Request  for  Information 
Furnishing  Benefit  Statements 

12.  Should  participants  and 
beneficiaries  be  limited  to  one  benefit 
statement  request  per  12  month  period? 
If  not,  how  fiequently  should 
participants  and  beneficiaries  be 
permitted  to  request  such  information? 

13.  Are  there  classes  of  participants  or 
beneficiaries  with  respect  to  whom 
benefit  statements  should  not  be 
required  to  be  furnished  every  12 
months  (e.g.,  participants  and 
beneficiaries  who  are  currently 
receiving  benefits,  participants  and 
beneficiaries  to  whom  annuities  have 
been  distributed,  non-vested 
participants  who  have  terminated 
service  with  sponsoring  employers)? 


14.  Should  plans  be  permitted  to 
condition  the  furnishing  of  benefit 
statements  on  a  participant’s 
compliance  with  reasonable  plan  ■ 
proc^ures?  If  so,  what  are  reasonable 
procedures? 

15.  What  information,  if  any,  should 
plans  be  permitted  to  require  from 
participants  and  beneficiaries  as  a 
condition  to  furnishing  a  benefit 
statement? 

16.  Within  what  period  of  time 
following  receipt  of  a  benefit  statement 
request  should  plans  be  required  to 
fuiiiish  the  requested  statement? 

17.  Under  wnat  circumstances,  if  any, 
should  plans  furnishing  annual  benefit 
statements  to  all  participants  be  relieved 
hem  the  obligation  to  respond  to 
individual  benefit  statement  requests? 

18.  Should  there  be  a  requirement  that 
a  benefit  statement  be  furnished 
automatically  uppn  a  termination  of 
service  or  a  one-year  break  in  service  to 
all  participants,  including  participants 
with  no  vested  benefits? 

19.  Within  what  period  of  time 
following  a  termination  in  service  or 
break  in  service  should  plans  be 
required  to  furnish  benefit  statements? 

20.  What  methods  of  delivering 
benefit  statements  or  benefit  statement 
information  should  be  permitted? 
Possible  methods  of  delivery  might 
include  first  class  mail,  personal 
delivery,  interoffice  mail,  or  access  to 
benefit  information  via  computer 
terminals.  What  methods  are  currently 
being  utilized  for  communicating 
individual  benefit  information  to 
participants  and  beneficiaries? 

Content  of  the  Benefit  Statement 

21.  Section  105(a)  requires  the 
furnishing  of  benefit  statements  based 
on  the  “latest  available  information.” 
How  should  “latest  available 
information”  be  defined  or  determined 
for  purposes  of  furnishing  benefit 
statements  in  response  to  a  request, 
upon  termination  ofKervice,  upon 
incurring  a  break  in  service,  and  in 
situations  where  benefit  statements  are 
furnished  annually? 

22.  What  information  should  be 
required  to  be  contained  in  an 
individual  benefit  statement?  For 
example,  should  benefit  statements  be 
required  to  set  forth:  Both  the 
percentage  and  amount  of  vested 
accrued  benefits;  the  earliest  date  on 
which  benefits  will  become  partially  or 
fully  vested;  the  amount  of  participant 
contributions;  the  portion  of  the  accrued 
benefit  derived  from  employer 
contributions  and  from  participant 
contributions;  the  amount  of  any  Social 
Security  offset;  projected  early  and 
normal  retirement  benefits;  projected 
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early  and  normal  retirement  benefits 
stated  in  the  form  of  a  joint  and  survivor 
annuity;  descriptions  of  the  projections 
and  assumptions  on  which  the  beneht 
statement  is  based,  or  the  date  of  the 
information  on  which  the  benefit 
statement  is  based. 

23.  What  variations,  if  any,  in  the 
information  required  to  be  contained  in 
benefit  statements  should  be  considered 
for  insurance  contract  plans  (as 
described  in  section  301(b)  of  ERISA 
and  section  412(i)  of  the  Code); 
individual  account  plans;  employer 
stock  plans;  and  class-year  plans? 

24.  what  information  should  be 
required  to  be  furnished  participants 
with  no  vested  benefits? 

25.  Should  beneht  statements  for 
underfunded  plans  be  required  to 
include  information  concerning  the 
funding  status  of  the  plan  and  the 
benefit  coverage  limits  of  the  Pension 
BeneHt  Guaranty  Corporation? 

Recordkeeping 

26.  What  methods  of  record  retention 
should  be  permitted  for  individual 
benefit  information? 

27.  How  long  should  individual 
benefit  information  be  required  to  be 
retained? 

28.  In  the  case  of  multiple  employer 
plans,  what  reporting  requirements 
should  be  imposed  on  employers*with 
respect  to  the  furnishing  of  individual 
benefit  information  to  the  plan 
administrator? 

29.  Identify  and  explain  any 
individual  benefit  recordkeeping 
problems  which  are  unique  to  multiple 
employer  plans.  How  should  these 
problems  be  addressed? 

All  submitted  comments  will  be  made 
a  part  of  the  record  of  proceeding 
referred  to  herein  and  will  be  available 
for  public  inspection. 

Signed  at  Washington,  DC  this  17th  day  of 
December,  1993. 

Olena  Berg, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits,  U.S.  Department  of  Labor. 

(FR  Doc.  93-31368  Filed  12-23-93;  8:45  am) 
BILUNG  CODE  4510-2B-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFRPartaO 

[AMS-FRL-4817-9] 

Regulation  of  Fuels  and  Fuel 
Additives:  Renewable  Oxygenate 
Requirement  for  Reformulated 
Gasoline 

'  AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  concerns  a 
program  to  maximize  the  energy  and 
other  benefits  hum  the  reformulated 
gasoline  program,  while  obtaining 
significant  emission  reductions  in  ozone 
forming  volatile  organic  compounds  and 
toxic  air  pollutants.  Specifically,  the 
program  would  require  that  30  percent 
of  the  oxygen  content  of  reformulated 
gasoline  come  from  renewable 
oxygenates.  Technical  analyses  show 
that  the  production  of  such  oxygenates 
is  more  energy  efficient  than  that  of 
other  potential  oxygenated  additives 
and  the  use  of  such  oxygenates  would 
offset  the  use  of  import^  crude  with 
fuels  produced  from  com,  grain,  wood, 
and  even  organic  waste.  As  a  result,  the 
program  would  reduce  foreign  oil 
imports,  create  investment  and  jobs  in 
America,  reduce  fossil  energy  use,  and 
lower  emissions  of  harmful  greenhouse 
gases.  This  proposal  also  contains  a 
description  of  the  proposed  enforcement 
mechanisms  associated  with  this 
requirement. 

DATES:  The  comment  period  will  close 
on  February  14, 1994.  EPA  will  hold  a 
public  hearing  on  this  proposal  on 
January  14, 1994,  in  the  Washington,  DC 
area  b^inning  at  9  a.m. 

ADDRESSES:  Send  comments  to  Public 
Docket  A-93-49  at  the  address  below. 
Materials  relevant  to  this  NPRM  are 
contained  in  Public  Dockets  A-91-02, 
A-92-12,  and  A-93-49  located  at  room 
M-1500,  Waterside  Mall  (ground  floor), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,.EXD 
20460.  The  docket  may  be  inspected 
from  8  a.m.  until  12  noon  and  from  1:30 
p.m.  until  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
The  public  hearing  will  be  held  at  the 
Hyatt  Regency,  Crystal  City,  2799 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Telephone:  703-418-1234. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Machiele,  Regulation  Development 
and  Support  Division,  U.S.  EPA 
(RDSD-12),  2565  Plymouth  Road, 

Ann  Arbor,  MI  48105.  telephone: 
(313)  668-^264. 

Joann  Jackson-Stephens,  Regulation 
Development  and  Support  Division, 
U.S.  EPA  (RDSD-12).  2565  Plymouth 
Road.  Ann  Arbor,  MI  48105, 
telephone:  (313)  668-4276. 

To  request  copies  of  this  action 
contact:  Delores  Frank,  Regulation 
Development  and  Support  Division, 

U.S.  EPA  (RDSD-12),  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105,  telephone: 
(313) 668-4295. 


% 

SUPPLEMENTARY  INFORMATION: 

Background 

The  federal  reformulated  gasoline 
program  is  designed  to  improve  air 
quality  by  reducing  motor  vehicle 
emissions  of  toxic  and  tropospheric 
ozone-forming  compounds,  as 
prescribed  by  section  211(k)  of  the 
Clean  Air  Act  as  amended  (CAA  or  the 
Act).  The  Act  mandates  certain 
requirements  for  the  reformulated 
gasoline  program.  Section  211(k)(2) 
requires  a  minimum  content  of  2.0 
weight  percent  oxygen  and  maximum 
content  of  1.0  volume  percent  benzene 
and  Section  211(k)(3)  sets  minimum 
performance  standards  for  emission 
reductions  of  ozone  forming  volatile 
organic  compounds  (VOC)  and  air 
toxics.  In  addition.  Section  211(k)(l) 
directs  EPA  to  promulgate  regulations 
establishing  requirements  for 
reformulate  gasoline,  and  that  such 
regulations  require  the  greatest 
reductions  in  VOC  and  toxics  emissions, 
taking  into  consideration  the  cost  of 
achieving  such  emission  reductions, 
non-air-quality  and  other  air-quality 
related  health  and  environmental 
impacts  and  energy  requirements.  To 
obtain  the  benefits  described  below 
from  this  proposal,  and  to  make  sure 
these  emission  standards  are  met  in 
such  a  way  as  to  properly  reflect  these 
statutory  criteria,  today’s  action 
proposes  a  year-round  requirement  that 
thirty  percent  of  the  statutory  oxygen 
compositional  specifications  for 
reformulated  gasoline  be  obtained  horn 
renewable  oxygenates.  To  ensure  that 
the  ozone  benefits  of  the  reformulated 
gasoline  program  are  unaffected  by 
today’s  proposal,  it  is  EPA’s  expectation 
that  only  renewable  oxygenates  that  do 
not  exhibit  volatility  related 
commingling  effects  when  mixed  with 
gasoline  (e.g.  ETBE)  will  be  acceptable 
during  the  VOC  control  period  (summer 
months)  to  comply  with  the 
requirements  being  proposed  today. 
Both  ETBE  and  ethanol  are  expected  to 
be  acceptable  during  the  non  summer 
months.  Also  included  in  today’s 
proposal  are  provisions  for  averaging 
and  credit  trading  in  order  to  provide 
maximum  flexibility  for  refiners  and 
fuel  importers. 

There  is  considerable  history  behind 
EPA’s  decision  to  propose  a  renewable 
oxygenate  requirement.  In  response  to 
EPA’s  April  1992  publication  of  the 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  (57  FR  13416, 
April  16, 1992)  for  reformulated 
gasoline,  members  of  the  ethanol 
industry  submitted  comments  to  EPA 
which  expressed  their  concern  that  the 
,  proposed  reformulated  gasoline  . 
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rulemaking,  would  effectively  exclude 
ethanol  from  the  reformulated  gasoline 
maiket.  In  an  attempt  to  address  the  role 
of  ethanol,  the  Agency  proposed  a 
renewable  oxygenate  program  (ROP)  (58 
FR 11722,  February  26, 1993)  at  the 
direction  of  former  President  Bush  to 
promote  the  use  of  ethanol  and  other 
renewable  oxygenates  in  reformulated 
gasoline.  The  (^jective  of  the  ROP  was 
to  promote  the  use  of  renewable 
oxygMiates  in  the  reformulated  gasoline 
program  in  the  summer  while, 
theoretically,  maintaining  the  overall 
environmental  benefrts  of  the  program. 

As  explained  in  the  preamble  and  RIA 
for  the  reformulated  gasoline  final  rule, 
EPA  had  a  number  of  concerns  with 
respect  to  the  ROP  proposal,  and 
decided  not  to  promulgate  the  ROP.  The 
ROP  proposal  created  an  increase  for  the 
use  of  renewables  but  in  no  way  assured 
their  use.  Also.  EPA’s  analysis  indicated 
that  the  proposal  would  not  maintain 
the  environmental  benefits  instead  VOC 
emissions  would  increase  significantly 
under  such  a  proposal.  The 
commingling  effect  of  mixing  ethanol 
blends  with  non-ethanol  blends  in 
consumers’  fuel  tanks,  the  effect  of 
ethanol  on  the  distillation  curve  of  the 
blend,  and  unrestricted  early  use  of  the 
complex  model  would  have  sacrificed 
40  to  50  percent  of  the  V(XI  control  that 
is  requir^  under  section  211(k)(3)  for 
reformulated  gasoline  during  the 
summer. 

The  final  rulemaking  for  reformulated 
gasoline,  consistent  with  the  agreement 
reached  through  regulatory  negotiation, 
does  not  include  additional  provisions 
to  promote  the  use  of  renewable 
oxygenates.  Therefore,  uncertainty 
remains  regarding  the  magnitude  of  the 
role  renewable  oxygenates  will  play  in 
reformulated  gasoline. 

EPA  believes  a  number  of  arguments 
support  a  program  to  ensure  a  minimum 
level  of  participation  of  renewable 
oxygenates  in  reformulated  gasoline. 

The  U.S.  now  imports  nearly  half  of  the 
oil  we  use.  Half  of  our  trade  deficit  is 
from  imported  oil,  and  it  is  getting 
worse.  Since  1972  we  have  spent  1.3 
trillion  dollars  on  imported  oil — money 
which  could  have  provided  investment 
and  jobs  in  America.  Growing  oil 
consumption  not  only  diminishes  a 
limited  primary  energy  source  but  also 
increases  emissions  of  greenhouse  gases. 
Expanding  the  use  of  renewable  fuels, 
such  as  ethanol,  from  resources  such  as 
com,  grain,  wood,  organic  waste 
products,  and  even  garbage  can  help 
clean  up  our  air,  cut  dependence  on 
foreign  oil,  create  investment  and  jobs 
in  America,  reduce  primary  energy  use 
by  20%  or  more  as  compart  to 


nonrenewable  oxygenates,  and  lower 
emissions  of  harmfril  greenhouse  gases. 

Today's  proposal  is  intended  to 
address  the  role  of  renewable 
oxygenates  in  reformulated  gasoline  by 
intr^ucing  a  program  to  increase  the 
use  of  such  oxygMiates  in  a  manner  that 
ensures  environmental,  energy,  and 
economic  benefits.  As  just  sununarized, 
EPA  believes  there  are  significant 
benefits  for  renewable  oxygenate  use  in 
reformulated  gasoline,  and  today’s 
proposal  is  based  on  EPA’s  general 
authority  in  Section  211  (k)(l)  to 
establish  requirements  for  RFG  and  the 
directive  in  section  211(k)(l)  to  consider 
such  environmental,  energy,  and 
economic  benefits  in  structuring  the 
emission  reduction  requirements  for  the 
reformulated  gasoline  program.  Today, 
the  United  States  imports  nearly  half  of 
all  oil  used,  with  two-thirds  of  this  oil 
being  used  for  transportation. 
Dependence  on  imported  oil  costs  the 
U.S.  $40-80  billion  each  year,  and  the 
cumulative  cost  over  the  last  20  years 
has  reached  $1.3  trillion  (in  current 
dollars).  Payments  for  imported  oil  are 
the  largest  single  cause  of  the  U.S. 
international  trade  deficit,  a  deficit 
which  reached  $84  billion  in  1992  and 
is  expected  to  exceed  $100  billion  in 
1993.  Payments  for  imported  oil 
represent  a  transfer  of  wealth  from  the 
United  States  to  oil-exporting  countries. 
Absent  policies  to  reverse  current 
trends,  projected  U.S.  dependence  on 
imported  oil  will  increase  to  60-70%  by 
the  year  2010. 

Money  now  spent  on  imported  oil  or 
oxygenates  could  instead  be  spent  for 
renewable  fuels  made  from  feed  stocks 
currently  grown  or  processed  in  the 
United  States.  This  would  keep  capital 
in  the  U.S.,  provide  domestic  jobs, 
strengthen  our  national  security,  and 
support  a  wide  variety  of  American 
agricultural  and  fuel  industries. 
Economists  have  estimated  that  25,000 
to  30,000  jobs  are  lost  for  every  billion 
dollars  which  is  sent  abroad  to  pay  for 
imports.  To  the  extent  that  the 
renewable  component  of  the 
reformulated  gasoline  program  keeps 
American  money  in  the  country,  it  will 
keep  American  jobs  here  as  well. 
Assuming  that  the  renewable 
component  is  met  with  ETBE  in  the 
summer  months  and  ethanol  during  the 
rest  of  the  year,  and  also  assuming  this 
30%  renewable  component  displaces 
imports  for  foreign  oxygenates,  the 
program  will  create  and  sustain  in 
excess  of  10,000  new  domestic  jobs.  As 
discussed  below,  reformulated  gasoline 
made  with  renewable  oxygenates 
requires  the  use  of  less  imported  crude 
oil  and  less  energy. 


In  addition.  EPA  believes  there  is  a 
justification  for  a  renewable  oxygenate 

Erogram  based  on  environmental 
enefits  from  renewable  fuels.  There  is 
growing  concern  about  greenhouse  gas 
emissions,  particularly  frnrn  fossil  fuels; 
in  fact,  the  Climate  Change  Action  Plan 
identified  transportation  as  the  sector 
with  the  greatest  potential  for  growth  in 
greenhouse  emissions.  Hie  number  of 
vehicle  miles  traveled  in  the  United 
States  has  doubled  over  the  last  twenty 
years  and  is  expected  to  continue  to 
grow  at  a  rapid  rate.  Expanding  the  use 
of  renewable  fuels  frnm  feed  stocks  such 
as  corn,  grain,  wood,  organic  waste 
products,  and  even  garbage,  can 
potentially  yield  large  reductions  in  the 
emissions  of  greenhouse  gases.  Today’s 
proposal  is  consistent  with  current 
national  efforts  to  stabilize  greenhouse 
gas  emissions  by  the  year  2000.  EPA 
believes  that  the  use  of  renewable  fuels 
also  reduces  consumption  of  primary 
energy  sources  such  as  petroleum  and 
natural  gas. 

The  Agency  believes  that  the  30 
percent  requirement  for  renewable 
oxygenates  is  an  apprc^riate  level.  This 
requirement  ensures  that  renewables 
will  not  be  excluded  from  the  market, 
yet  it  allows  the  remaining  70  percent 
of  the  market  to  be  open  to  all  fuels, 
regardless  of  point  of  origin  or 
renewable  content. 

As  a  result  of  concerns  with  the 
February  26, 1993  ROP,  other  options 
considered  for  simplifying  that 
proposal,  and  other  alternatives 
recommended  by  commenters,  EPA  has 
rejected  them  and  is  instead  proposing 
today’s  renewable  oxygenate  program. 
(The  reader  is  referred  to  Section  II  of 
the  Preamble  and  Section  I  of  the  RIA 
for  the  reformulated  gasoline  final 
rulemaking  for  a  description  of  the 
options  and  alternatives  to  the  ROP 
considered.)  Today’s  proposal  is  for  a 
program  to  be  applied  in  conjunction 
with  the  reformulated  gasoline  program 
and  is  designed  tcvsupplement  the 
agreement  for  refonhulated  gasoline 
reached  through  regulatory  negotiation. 
It  does  not  alter  the  performance 
standards  or  other  provisions  for  the 
reformulated  gasoline  outlined  in  the 
final  rulemaking  for  reformulated 
gasoline.  In  addition,  the  program  does 
not  mandate  the  use  of  any  particular 
oxygenate,  but  rather  ensures  some  use 
of  a  certain  subset  of  oxygenates. 

The  reader  is  referred  to  the  technical 
support  document  contained  in  the 
docket  for  additional  discussion  of 
today’s  proposal.  The  reader  may  also 
refer  to  the  1993  NPRM  (58  FR  11722, 
February  26, 1993),  the  Final  Rule,  the 
February  1993  Draft  Regulatory  Impact 
Analysis  (DRIA),  the  Final  Regulatory 
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Impact  Analysis  (RIA),  and  Public 
Donets  A-91-02  and  A-92-12  for  a 
thorough  description  of  the  goals  and 
regulatory  development  of  the 
reformulated  program  as  it  relates  to 
today’s  action. 

The  remainder  of  this  preamble  is 
organized  into  the  following  sections: 

II.  Renewable  Oxygenate  Proposal  for 
Reformulated  Gasoline 

III.  Enforcement  of  the  Renewable  Oxygenate 
Requirement 

IV.  F^eral  Preemption 

V.  Environmental.  Energy,  and  Economic 
Impacts 

VI.  Public  Participation 

VII.  Compliance  with  Regulatory  Flexibility 
Act 

VIII.  Statutory  Authority 

IX.  Administrative  Designation  and 
Regulatory  Analysis 

X.  Compliance  with  the  Paperwork 
Reduction  Act 

II.  Renewable  Oxygenate  Proposal  for 
Reformulated  Gasoline 

A.  Description  of  the  Proposed  Program 

Reformulated  gasoline  is  required  to 
contain  2.0  weight  percent  oxygen 
(Section  211(k)(2)(B)  of  the  CAA).  A 
number  of  oxygenates  have  or  are 
currently  being  used  in  gasoline,  such  as 
methyl  tertiary  butyl  ether  (MTBE), 
ethanol,  ethyl  tertiary  butyl  ethen 
(ETBE),  tertiary  butyl  alcohol  and 
tertiary  amyl  methyl  ether  (TAME).  All 
of  these  oxygenates  involve  the  use  of 
alcohols  in  their  production,  and  most 
involve  methanol  or  ethanol.  Based  on 
a  study  conducted  by  the  Department  of 
Energy  (E)OE)  (submitted  to  ^A  as  a 
comment  on  the  ROP  proposed  on 
February  26, 1993)  and  EPA’s  own 
analysis,  all  oxygenates  reduce  the 
amount  of  crude  oil  needed  to  produce 
gasoline  on  essentially  a  gallon  per 
gallon  basis  (i.e.,  each  gallon  of 
oxygenate  used  saves  a  gallon  of  crude 
oil).  The  lack  of  incremental  supply  of 
domestic  crude  means  that  essentially 
all  of  this  crude  oil  savings  applies  to 
crude  oil  imports,  with  important 
energy,  national  security,  and  balance  of 
trade  impacts.  Of  all  the  oxygenates 
evaluated,  ETBE  shows  the  greatest 
crude  oil  savings  at  13  percent  per 
gallon  of  reformulated  gasoline,  since  it 
must  be  used  at  the  greatest  volume 
percentage  to  meet  the  minimum 
oxygen  content.  However,  the  DOE 
study  implicitly  assumed  that  all 
oxygenates  would  be  produced 
domestically.  While  the  use  of  imported 
oxygenates  would  still  reduce  crude  oil 
use  and  oil  imports,  it  would  merely 
substitute  importing  one  form  of  energy 
for  another.  In  fact,  importing 
oxygenates  worsen  the  current  situation 
from  an  economic  point  of  view.  The 


new  imports  would  be  high  value 
products  involving  a  significant  amount 
of  processing  and  labor  in  their 
production,  but  which  can  then  be 
added  directly  to  gasoline.  The 
supplanted  imported  crude  is  a  more 
basic  energy  source  and  requires 
proces.sing  and  labor  prior  to  its  use. 
Therefore,  only  an  increase  in  the  use  of 
domestic  oxygenates  would  reduce  both 
the  amount  of  crude  oil  and  oxygenate 
imports  to  the  U.S. 

This  broader  evaluation  of  basic 
energy  requirements  is  important  in 
interpreting  the  study’s  results  regarding 
ethanol.  The  DOE  study  shows  that 
crude  oil  use  increases  slightly  with  the 
use  of  renewable  ethanol  blends  relative 
to  domestic  MTBE  blends.  However,  as 
mentioned  above,  this  ignores  the 
importation  of  both  methanol  and 
MTBE.  It  also  assiunes  that  all  of  the 
butanes  required  to  produce  MTBE 
come  from  natural  gas,  while  in  practice 
as  much  as  a  third  of  the  incremental 
MTBE  is  expected  to  use  refinery  (i.e., 
crude  oil)  based  isobutylene. 
Consideration  of  this  refinery-based 
isobutylene  would  eliminate  any  beneht 
of  MTBE  blends  over  ethanol  blends. 
Also,  the  use  of  domestic,  renewable 
ethanol  would  clearly  reduce  high  value 
energy  imports  relative  to  imported 
methanol  or  MTBE. 

A  second  aspect  of  the  energy  impact 
of  the  reformulated  gasoline  program  is 
the  total  amount  of  fossil  energy  needed 
to  produce  reformulated  gasoline  with 
the  various  oxygenates.  Total  fossil 
energy  is  important  because  it  tends  to 
correlate  with  total  carbon  dioxide  (CO2) 
emissions  and  global  warming  impact. 
The  DOE  study  shows  that  the  ethers 
made  from  renewable  alcohols  (in  this 
case  com  based  ethanol)  can  save  nearly 
15  percent  of  the  total  fossil  energy  per 
gallon  of  ether  or  about  1.6  percent  of 
the  total  fossil  energy  need^  per  gallon 
of  reformulated  gasoline  containing  2.0 
weight  percent  oxygen,  relative  to  using 
MTBE  made  horn  natural  gas-based 
methanol  (See  Technical  Support 
Document  in  the  docket  for  derivation 
of  the  above  figures). 

The  DOE  study  also  shows  that  the 
blending  of  renewable  ethanol  also 
saves  total  fossil  energy  relative  to 
natural  gas  based  MTBE,  if  the  increase 
in  Reid  vapor  pressure  (RVP)  associated 
with  ethanol  need  not  be  counteracted. 
However,  the  summer  VOC  emission 
performance  standards  require  ethanol 
blends  to  generally  have  the  same  RVP 
as  other  blends,  which  requires  the  base 
gasoline  to  have  a  lower  RVP  than  the 
base  gasoline  that  can  be  blended  with 
other  oxygenates.  The  additional  energy 
needed  to  lower  the  base  gasoline  RVP 
for  ethanol  blends  is  greater  than  the 


energy  saved  by  producing  ethanol 
instead  of  MTBE.  Thus,  while 
generating  energy  savings  in  the  non 
summer  months,  ethanol  used  in 
summer  reformulated  gasoline  would 
not  be  expected  to  produce  an  energy 
savings. 

Furthermore,  the  use  of  ethanol 
directly  in  summer  reformulated 
gasoline  increases  VOC  emissions  in 
two  ways  not  reflected  in  either  the 
simple  or  complex  models.  First,  the 
commingling  of  ethanol  and  non¬ 
ethanol  blends  in  vehicle  fuel  tanks 
causes  an  increase  in  RVP  over  and 
above  the  simple  averaging  of  the  fuels’ 
RVPs,  leading  to  a  further  increase  in 
evaporative  VOC  emissions.  Second, 
ethanol  increases  fuel  evaporation  at 
130®F,  a  temperature  typically  reached 
in  the  vehicle  fuel  tank  during  summer 
driving,  more  than  other  oxygenates. 
While  some  of  the  non-commingling 
ethers  also  increase  fuel  evaporation  at 
130‘*F,  the  increase  caused  by  ethanol  is 
much  greater.  Based  on  an  analysis 
contained  in  the  Regulatory  Impact 
Analysis  (RLA)  for  the  final  rule 
implementing  the  reformulated  gasoline 
program,  the  commingling  and 
distillation  effects  could  increase  total 
VOC  emissions  by  5  percent  (relative  to 
MTBE  blends)  when  ethanol  blends 
comprise  30  percent  of  the  market. 

Thus,  it  would  not  be  appropriate  to 
encoiu-age  ethanol  (or  other 
commingling  alcohol)  blends  through 
the  renewable  oxygenate  program 
during  the  summer  high  ozone  season 
when  the  VOC  emission  performance 
standards  apply.  However,  outside  of 
the  ozone  season,  when  VOC  reductions 
are  not  required  in  reformulated 
gasoline  for  ozone  control,  EPA  believes 
domestic  ethanol  blends  would  produce 
both  imported  and  total  fossil  energy 
savings  and  potential  CO2  emission 
reductions. 

Both  EPA  and  DOE  analyses  also 
show  that  methanol  produced  horn 
biomass,  such  as  wood  or  organic  waste 
products,  would  save  fossil  energy 
relative  to  natural  gas-based  methanol 
and  would  require  essentially  no  use  of 
crude  oil.  (See  Technical  Support 
Document).  This  savings  would  occur 
with  the  direct  use  of  methanol  or 
through  the  production  of  methanol- 
based  ethers.  Again,  if  not  encouraged 
for  use  during  the  high  ozone  season, 
the  use  of  methanol  should  not  raise 
VOC  emission  performance  concerns 
(methanol,  like  ethanol,  produces 
commingling  related  RVP  increases  and 
increases  in  fuel  evaporation  at  130‘’F). 

Based  on  the  above  analysis,  EPA 
believes  that  the  use  of  renewable 
oxygenates  would  reduce  the  need  for 
imported  crude  oil  or  oxygenates  in  the 
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production  of  reformulated  gasoline.  It 
is  also  clear  that  the  use  of  renewable 
oxygenates,  or  at  least  the  alcohol 
portion  of  the  oxygenates,  would  reduce 
the  total  fossil  energy  needed  to  produce 
reformulated  gasoline,  and  could 
provide  greenhouse  gas  emission 
reductions.  EPA  therefore  proposes  to 
require  that  30  percent  of  the  required 
2.0  weight  percent  oxygen  content  of  all 
reformulate  gasoline  be  produced 
using  renewable  oxygenates.  This  level 
obrenewables  should  increase  the  crude 
oil.  greenhouse  gas  emission,  and 
domestic  economic  benefits  of  the 
program.  The  majority  of  the  oxygenate 
projected  to  be  used  to  produce 
reformulated  gasoline  absent  this 
program  is  expected  to  be  domestic 
ethers  made  ^m  domestic  methanol. 
Significant  amounts  of  ethanol  are  also 
expected  to  be  used,  but  primarily  in  the 
winter  when  the  VOC  emission 
requirements  do  not  apply.  However, 
significant  amounts  of  ethers  are  also 
expected  to  be  imported  or  domestically 
pr^uced  horn  imported  methanol.  The 
proposed  30  percent  renewable 
requirement  should  have  minimal 
impact  on  the  domestic  methanol-based 
ethers,  since  these  ethers  should  have 
the  lowest  cost  structure  of  all  the 
oxygenates  not  qualifying  under  this 
requirement.  In  other  words,  the 
domestic  methanol  based  ethers  are 
expected  to  compose  the  majority  of/the 
70  percent  of  refoijnulated  gasoline  not 
affected  by  the  program.  The  proposed 
program  should  have  the  greatest  impact 
on  imported  ethers  and  imported 
methanol,  since  their  capacity  would 
not  likely  be  needed  to  ^Ifill  the  70 
percent  of  the  reformulated  gasoline 
market  not  required  to  be  renewable. 
Supplanting  this  imported  oxygenate 
supply  would  be  domestic  renewable 
alcohols  (in  the  winter)  and  ethers 
produced  from  these  alcohols  (year 
round).  The  great  majority  of  the 
renewable  alcohol  is  expected  to  be 
domestic  ethanol,  since  it  is  the  only 
alcohol  produced  from  renewables  in 
any  great  quantity.  However,  EPA 
expects  that  this  program  could  generate 
significant  interest  in  domestic 
renewable  methanol  processes  and  over 
time  both  alcohols  could  be  produced  in 
significant  quantities.  Thus,  the 
combination  of  domestic  nonrenewable 
ethers  and  domestic  renewable  ethers 
and  alcc^ols  should  provide  a 
combination  of  reduced  high  value 
energy  imports  (with  the  attendant 
improvement  in  the  nation’s  balance  of 
trade  and  employment  status)  and  a 
potential  reduction  in  (Xh  emissions, 
while  maintaining  substantial 


competition  between  oxygenate  sources 
to  ensure  competitive  market  pricing. 

EPA  is  proposing  to  define  renewable 
oxygenates  to  include  all  ethers  if  these 
ethers  are  produced  horn  renewable 
ethanol  or  methanol.  These  ethers  can 
be  used  anytime  during  the  year. 
Renewable  oxygenates  are  also  proposed 
to  include  domestically  product 
renewable  ethanol  and  methanol,  but 
only  if  used  during  the  non-high  ozone 
season.  Renewable  ethanol  and 
methanol  are  proposed  to  be  methanol 
and  ethanol  produced  from  feed  stocks 
other  than  petroleum,  natural  gas,  coal, 
or  peat.  EPA  is  considering  adopting  a 
performance  based  requirement  to 
ensure  a  net  reduction  in  total  fossil 
energy  utilization  of  between  5  and  20% 
and  net  greenhouse  gas  emission 
reductions  up  to  20%  associated  with 
the  production  and  use  of  renewable 
oxygenates.  EPA  requests  comments  on 
the  above  definitions,  as  well  as  on  the 
desirability  of  a  performance  based 
definition  and  on  the  possible  content  of 
such  a  performance  based  definition. 

EPA  IS  aware  that  it  is  possible  that 
some  ethers  produced  from  natural  gas- 
based  methanol  may  utilize  less  energy 
than  certain  other  ethers  produced  fit)m 
corn-based  ethanol.  For  example,  this 
could  be  true  for  TAME  produced  fit)m 
refinery  isoamylenes  versus  ETBE 
product  from  field  butanes.  However, 
this  is  due  to  the  difference  in  the 
source  of  the  isoolefins  used  in  the  ether 
production  process.  Use  of  corn-based 
ethanol  with  refinery  isoamylenes 
should  save  energy  relative  to  TAME 
using  natural  gas-based  methanol,  just 
as  EliSE  from  field  butanes  will  save 
energy  relative  to  MTBE.  Therefore,  EPA 
ismot  proposing  that  ethers  such  as 
TAME  fi-om  natural  gas-based  methanol 
with  potentially  low  energy  usage  be 
included  in  the  program. 

EPA  is  also  aware  that  the  production 
of  higher  alcohols,  such  as  propanols 
and  butanols,  from  renewable  feedstock 
may  also  produce  energy  and  crude  oil 
savings.  However,  we  are  not  aware  of 
technical  analyses  which  detail  the 
necessary  and  likely  production 
processes,  nor  the  resulting  energy  and 
crude  oil  balances.  We  will  consider 
their  inclusion  if  it  can  be  demonstrated 
that  they  also  provide  similar  energy 
and  crude  oil  benefits. 

EPA  requests  comments  on  the  crude 
oil  and  energy  savings  associated  with 
renewable  oxygenates.  EPA  also 
requests  comment  on  the  adequacy  of 
health  efiects  testing  to  date  for  all  of 
the  potential  renewable  oxygenates. 

B.  Extent  and  Duration  of  the  Program 

EPA  proposes  that  the  renewable 
oxygenates  requirement  apply  to  30 


percent  of  the  oxygen  content  of 
reformulated  gasoline  and  apply  year 
round.  The  30  percent  requirement 
would  be  measured  on  an  oxygen- 
equivalent  basis  and  would  applied 
to  the  minimum  oxygen  content  of  2.0 
weight  percent  oxygen.  This  means  that 
on  average  all  reformulated  gasoline 
would  be  required  to  have  at  least  a  0.60 
weight  percent  oxygen  content  (2.0 
times  30  percent)  provided  by 
renewable  oxygenates.  This  requirement 
would  be  applied  to  all  refiners  or 
importers  of  reformulated  gasoline  and/ 
or  reformulated  blend  stock  for 
oxygenate  blending  (RBOB)  on  average 
throughout  the  year,  excluding 
oxygenate  blenders.  Refiners  and 
importers  of  reformulated  gasoline 
would  also  be  able  to  generate  and  trade 
any  excess  use  of  renewable  oxygenates 
to  other  producers  desiring  to  use  less 
renewable  oxygenates.  Therefore,  all  the 
current  methods  that  provide  flexibility 
to  fuel  producers  in  meeting  the  oxygen 
requirement  for  reformulated  gasolines 
would  be  extended  to  meeting  the 
renewable  oxygenates  requirement.  In 
addition,  for  purposes  of  this  proposed 
program  averaging  and  trading  would  be 
expaiuled  to  allow  such  activities  to 
occur  year  round  and  between  various 
non-attainment  areas,  since  the 
emissions  performance  of  the  various 
reformulated  gasolines  would  be 
unaffected.  EPA  requests  comment  on 
the  extension  and  expansion  of  the 
oxygen  averaging  and  trading  concepts 
contained  in  the  reformulated  gasoline 
program  to  this  proposed  renewable 
oxygenate  program. 

EPA  considered  requiring  greater  and 
lesser  levels  of  renewable  oxygenates. 
EPA  believes  the  30  percent  level 
produces  a  significant  level  of  the 
benefits  mentioned  above  while  still 
ensuring  feasibility  and  a  diverse  supply 
of  oxygenates  (i.e..  low  cost  through 
competition).  EPA  requests  comment, 
however,  on  the  p^posed  30  percent 
level  and  on  the  advantages  and 
disadvantages  of  different  levels. 

Given  the  current  absence  of  bio¬ 
methanol  capacity,  renewable 
oxygenates  would  likely  be  ethanol 
based.  The  30  percent  level  would 
require  an  average  production  of 
roughly  630  million  gallons  of  ethanol 
per  year.  This  is  about  60  percent  of 
ethanol’s  current  production  capacity  of 
roughly  one  billion  gallons  per  year.  As 
the  vast  majority  of  ethanol  is  currently 
sold  outside  of  the  reformulated 
gasoline  areas,  this  would  mean  a 
significant  near-term  geographic  shift  of 
ethanol  use  (in  the  form  of  ETBE  or 
ethanol).  Additional  ethanol  capacity  on 
the  order  of  0.5-1.0  billion  gallons  per 
year  could  likely  be  added  in  a  couple 
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of  years,  as  many  current  plans  for 
additional  capacity  exist,  but  have  been 
on  hold  pending  resolution  of  the  likely 
future  demand  for  ethanol. 

With  respect  to  ether  production, 
near-term  supply  problems  could  also 
arise  from  the  substitution  of  corn-based 
ethanol  for  natural  gas-based  methanol. 
ETBE  production  utilizes  both  ethanol 
production  capacity  and  ether 
production  capacity.  This  reduces  the 
amount  of  MTiSE  and  ethanol  which  can 
be  blended  directly  into  gasoline,  while 
only  replacing.roughly  one-half  of  this 
reduction  with  ETBE.  The  increased 
methanol  capacity  cannot  be  easily  used 
in  gasoline,  because  of  methanol’s  very 
high  RVP  blending  value  and  its  water 
sensitivity.  However,  the  inclusion  of 
ethanol  in  the  program  during  the 
winter  should  eliminate  the  need  for 
any  reduction  in  total  national 
oxygenate  capacity  during  this  time. 
Summer  oxygenate  demand  is  lower 
than  winter  demand  due  to  the  absence 
of  demand  from  the  oxyfuel  program. 
Protected  1995  MTBE  capacity  was 
expected  to  be  sufficient  for  summer 
reformulated  gasoline.  Therefore,  ETBE 
capacity  should  also  be  sufficient.  EPA 
requests  comments  on  the  technical 
feasibility  of  the  30  percent  required 
level  for  the  1995  program  and  on 
whether  the  requirement  should  be 
phased  in  over  time. 

Also,  EPA  considered  proposing 
different  renewable  oxygenate  levels 
betweeri  gasolines  meeting  the  Region  1 
and  2  V(X^  performance  standards. 
(Region  1  refers  to  those  areas  of  the 
U.S.  where  temperatures  are  relative 
high  during  the  summer  and  where  7.8 
RVP  gasoline  is  required  to  be  sold  (in 
ozone  non-attainment  areas)  under 
EPA’s  Phase  n  RVP  program.  Remon  2 
refers  to  the  rest  of  the  nation,  which  is 
relatively  cooler  and  where  9  RVP 
gasoline  is  required.)  EPA’s  previous 
proposed  ethanol  incentive  program 
encouraged  up  to  30  percent  ethanol 
blends  in  Region  2,  but  only  20  percent 
in  Region  1.  EPA  rejected  such 
diBerential  levels  here,  as  the  cost  of 
producing  Region  1  fuel  with  non- 
renewable  oxygenates  could  be  less  than 
the  cost  of  producing  Region  2  ffiel  with 
renewable  oxygenates,  despite  the 
latter’s  higher  RVP.  Di^erential 
renewable  oxygenate  levels  could 
therefore  encourage  the  over-production 
of  Region  1  fuel  and  its  sale  in  Region 
2  as  a  way  to  reduce  the  amount  of 
renewable  oxygenates  required.  In  Phase 
n  of  the  reformulated  gasoline  program, 
the  RVP  distinction  between  Regions  1 
and  2  essentially  disappears,  so  the 
incentive  to  overproduce  Region  1  fuel 
would  be  even  greater.  EPA  requests 
comments  on  the  absence  of  a 


distinction  in  the  required  levels  for 
Regions  1  and  2. 

&A  considered  nominal  oxygen 
levels  other  than  2.0  weight  percent 
oxygen  when  applying  the  30  percent 
criteria.  EPA’s  previous  ethanol 
incentive  proposal  used  2.7  weight 
percent  oxygen,  based  primarily  on  the 
fact  that  most  ethanol  blends  were 
produced  at  a  higher  level  of  3.5  weight 
percent  oxygen,  but  the  simple  model 
generally  restricted  oxygen  levels  to  2.7 
weight  percent.  Ethers  currently  may 
not  lawfully  be  used  at  3.5  wei^t 
percent  oxygen  and  the  average 
requirement  for  reformulated  gasoline  is 
only  2.0  weight  percent  oxygen. 
Therefore,  use  of  the  2.0  weight  percent 
oxygen  level  would  result  in  the  use  of 
renewable  oxygenates  for  not  only  30 
percent  of  the  oxygen,  but  also  in 
roughly  30  percent  of  the  volume  of 
reformulated  gasoline,  at  least  for 
summer  gasoline  when  commingling 
alcohols  are  not  allowed.  Comments  are 
requested  on  this  value. 

^A  also  considered  and  rejected 
limiting  the  renewable  oxygenate 
requirement  to  the  summer,  or  high 
ozone  season.  EPA’s  previously 
proposed  ethanol  incentive  program 
applied  only  during  this  time,  in  part 
b^ause  we  projected  that  a  significant 
fraction  of  reformulated  gasoline  would 
likely  contain  ethanol  in  the  winter 
even  without  an  incentive.  However, 
EPA  believes  that  the  benefits  discussed 
earlier  occur  regardless  of  the  time  of 
year  the  renewable  oxygenate  is  used 
and  assurance  of  its  use,  even  in  the 
winter,  seems  warranted.  Therefore,  the 
requirement  is  being  proposed  as 
applying  year  round.  EPA  requests 
comment  on  this  aspect  of  the  program. 

One  consequence  of  the  year  round 
requirement  is  that  renewable 
oxygenates  could  be  used  preferentially 
during  one  season  or  the  other.  In 
particular,  since  ethanol  would  qualify 
as  a  renewable  oxygenate  during  the 
winter  and  is  generally  cheaper  than 
ETBE  (particularly  without  the  need  to 
adjust  RVP),  ethanol  could  be  used  in 
more  than  30  percent  of  winter 
reformulated  gasoline  and  renewable 
ethers  used  in  much  less  than  30 
percent  of  summer  gasoline.  By 
allowing  such  year  round  averaging  the 
same  overall  benefits  to  the  nation  are 
provided  while  at  the  same  time 
minimizing  the  cost  and  maximizing  the 
flexibility  for  refiners  to  comply  with 
the  requirements.  EPA  requests 
comment  on  the  desirability  of  these 
outcomes,  particularly  on  how  it  might 
aB^ect  the  workings  of  the  oxygenate 
markets. 

The  final  feasibility  issue  relates  to 
the  initial  implementation  of  the 


program.  ’The  reformulated  gasoline 
program  will  be  in  eflect  on  January  1, 
1995.  Even  with  a  very  aggressive 
rulemaking  schedule,  EPA  does  not 
foresee  being  able  to  promulgate  this 
renewable  oxygenates  program  earlier 
than  June  of  1994.  Some  time  is 
necessary  for  ethanol  producers  to 
adjust  their  production  schedules,  for 
ether  suppliers  to  set  up  contracts  for 
the  purchase  of  renewable  alcohols  and 
for  fuel  producers  to  set  up  supplies  of 
renewable  ethers.  Reformulate  gasoline 
producers  may  also  have  to  adjust  their 
gasoline  production  plans  for  a  different 
oxygenate,  though  use  of  ETBE  may 
simplify  those  plans  due  to  its  low  RVP 
and  hi^er  volume  per  unit  oxygen. 
Regarding  ether  producers,  EPA  believes 
that  at  least  half  of  current  MTBE 
capacity  is  capable  of  producing  ETBE 
with  no  addition  of  equipment.  If  this  is 
true,  then  conversion  of  current  MTBE 
capacity  to  ETBE  production  should  not 
be  a  limitation  on  implementation. 
Refiners  and  importers  of  reformulated 
gasoline  also  need  to  begin  distribution 
of  their  fuel  prior  to  January  1, 1995  in 
order  to  have  turned  over  the 
distribution  system  in  time  to  meet  the 
1995  requirements.  EPA  requests 
comment  on  the  amount  of  time  needed 
for  the  various  preparatory  actions 
described  above  to  occur  in  order  to 
avoid  high  transition  costs  and  possible 
disruption  in  supply  and  on  the  earliest 
possible  date  this  program  could  be 
implemented.  EPA  also  requests 
comment  on  the  advantages  and 
disadvantages  of  a  staged 
implementation,  where  the  amount  of 
required  renewable  oxygenate  would  be 
increased  in  increments  over 
identihable  time  periods  (i.e.,  gradually 
increasing  levels  for  the  period  prior  to 
the  1995  high  ozone  season,  the  1995 
high  ozone  season,  and  thereafter). 

m.  Enforcement  of  the  Renewable 
Oxygenate  Requirement 

The  proposed  enforcement  scheme  for 
the  renewable  oxygenate  requirements 
would  be  similar  to  the  enforcement 
scheme  used  for  the  reformulated 
gasoline  requirements.  The  proposed 
renewable  oxygenate  average  standard. 
0.50  wt%  oxygen  from  renewable 
oxygenate,  would  apply  to  importers, 
and  to  refiners  separately  for  each 
reHnery.i  and  would  have  a  calendar 


•  The  remainder  of  this  preamble  section  refers  to 
refiners  and  importers  collectively  as  refiners,  but 
all  references  to  refiners  apply  equally  to  importers 
unless  otherwise  noted.  Note  that  downstream 
^oxygenate  blenders  would  not  be  not  subject  to  the 
renewable  oxygenate  requirements. 
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year  averaging  period.^  No  per-gallon 
standard  would  be  included,  however. 
Renewable  oxygen  credits  could  be 
created  by  any  refiner  who  uses  more 
renewable  oxygenate  than  is  required, 
and  renewable  oxygen  credits  could  be 
used  by  any  refiner  to  achieve 
compliance  with  this  standard.  The 
conditions  and  requirements  for  credit 
creation,  transfer  and  use  that  would 
apply  to  renewable  oxygen  credits  are 
the  same  as  the  conditions  and 
requirements  that  apply  under 
reformulated  gasoline  for  benzene  and 
0)^gen  credits. 

Under  the  proposal,  the  definition  for 
renewable  oxygenate  is  different  in  the 
case  of  oxygenate  used  with 
reformulate  gasoline  and  RBOB  that  is 
VOC-controlled  versus  that  used  with 
reformulated  gasoline  and  RBOB  that  is 
not  VOC-controlled.  In  the  case  of  VOC- 
controlled  gasoline  and  RBOB,  the 
oxygenate  would  have  to  be  an  ether, 
while  in  the  case  of  non-VOC-controlled 
gasoline  and  RBOB  the  oxygenate  could 
be  either  an  ether,  or  ethanol  or 
methanol.  The  reasons  for  these 
distinctions  are  discussed  in  Section  II 
ofthis  preamble.  In  either  case,  the 
proposal  would  require  that  the  ether  or 
alcohol  be  derived  from  a  source  other 
than  petroleum,  coal,  natural  gas,  or 
peat. 

Mechanisms  are  being  proposed  for 
establishing  the  renewable  natiu^  of 
oxygenate.  These  proposed  mechanisms 
are  that  the  refiner  would  have  to 
purchase  the  methanol  or  ethanol  firom 
its  producer,  and  would  have  to  retain 
documents  obtained  fix>m  that  person 
that  certify  the  renewable  source  of  the 
methanol  or  ethanol  feed-stock.  In  the 
case  of  any  methanol-  or  ethanol-based 
ether  claimed  to  be  renewable 
oxygenate,  the  refiner  would  have  to 
obtain  documents  that  state  the  name 
and  address  of  the  ether  production 
facility,  and  the  specific  nature  and 
source  of  the  feedstock  used  to  produce 
the  methanol  or  ethanol.  EPA  requests 
comment  on  this  proposal  on  the 
mechanisms  required  for  establishing 
the  renewable  source  of  oxygenate. 

EPA  is  considering  a  petition  process 
whereby  EPA  could  expand  the 
definition  of  renewable  oxygenate  to 
include  alcohols  other  than  ethanol  and 
methanol,  and  ethers  other  than  those 
produced  using  ethanol  and  methanol. 
Possible  criteria  that  could  be  used  in 


>  Reformulated  gasoline  produced  during  1994  for 
use  in  1995  %vill  be  averag^  with  gasoline 
produced  in  1995  under  the  reformulated  gasoline 
regulations.  This  approach  to  averaging  of  gasoline 
pr^uced  during  1994  %vould  be  followed  for 
renewable  oxygenate  averaging,  creating  an 
averaging  peri^  that  is  longer  than  one  year  for 
1994-1995  only. 


such  a  petition  process  include  factors 
such  as  the  renewable  nature  of  the 
alcohol  or  ether,  the  amount  of  energy 
used  in  producing  the  alcohol  or  ether, 
and  any  air  quality  implications  of  using 
the  alcohol  or  ether  with  gasoline.  EPA 
is  requesting  comment  on  such  a 
petition  process  generally,  and  in 
particular  on  any  criteria  that  would  be 
appropriate  for  use  in  guiding  EPA’s 
decisions  on  a  petition. 

Under  the  proposal,  refiners  would  be 
required  to  include  in  renewable 
oxygenate  compliance  calculations  all 
reformulated  gasoline  and  RBOB 
produced  during  the  averaging  period. 
RBOB  would  be  included  in  the 
compliance  calculations  even  though 
refiners  are  not  required  to  account  for 
oxygen  in  the  case  of  RBOB  under  the 
reformulated  gasoline  program. 

EPA  is  proposing  that  refiners  be  the 
party  responsible  for  meeting  the 
renewable  oxygenate  standai^  for  RBOB 
for  several  reasons.  Refiners  control  the 
type  and  amounts  of  oxygenate  that  may 
be  added  to  RBOB.  As  a  result,  if 
oxygenate  blenders  were  required  to 
meet  the  renewable  oxygenate  standard 
they  would  be  required  not  only  to 
obtain  an  adequate  supply  of  RBOB 
suitable  for  blending  with  renewable 
oxygenate,  but  also  must  obtain  the 
particular  renewable  oxygenate 
included  by  the  refiner  in  the  RBOB 
product  transfer  documents.  EPA 
believes  that  in  many  situations 
adequate  supplies  of  these  specific 
forms  of  RBOB  and/or  oxygenate  would 
not  be  available  to  downstream 
oxygenate  blenders,  and  that  in 
consequence  it  often  would  not  be 
feasible  for  downstream  oxygenate 
blenders  to  achieve  the  renewable 
oifygenate  standard.  This  availability 
concern  is  due  in  part  to  the  fact  that 
downstream  oxygenate  blenders  in 
many  cases  are  small  entities,  who  may 
lack  the  market  force  necessary  to 
compel  adequate  supplies  of  the 
appropriate  RBOB’s  and  oxygenates  at 
the  appropriate  time. 

Trading  in  renewable  oxygen  credits 
potentially  could  aid  oxygenate 
blenders  in  meeting  the  renewable 
oxygenate  standard.  However,  this 
would  require  a  multitude  of  small 
entities  to  trade  renewable  oxygen 
credits  and  with  significant  transaction 
costs.  EPA  does  not  believe  there  are 
any  significant  benefits  that  result  fiom 
applying  the  renewable  oxygenate 
standard  to  downstream  oxygenate 
blenders  that  would  justify  these 
additional  costs. 

EPA’s  proposal  would  allow  refiners 
to  include  in  renewable  oxygenate 
compliance  calculations  the  renewable 
oxygenate  that  is  added  by  downstream 


oxygenate  blenders,  provided  the  refiner 
carries  out  an  appropriate  quality 
assurance  program  over  the  downstream 
oxygenate  blender.  Absent  such  a 
program,  the  refiner  would  have  to 
assume  that  a  non-renewable  oxygenate 
was  blended  downstream.  Even  where  a 
refiner  is  able  to  include  renewable 
oxygenate  blended  downstream, 
however,  the  refiner  could  not  use  this 
oxygen  to  meet  the  reformulated 
gasoline  oxygen  standard  applicable  to 
the  refinery,  under  §  80.41,  l^ause 
under  the  existing  reformulated  gasoline 
requirements  the  reformulated  gasoline 
oxygen  standard  must  be  met  by  the 
downstream  oxygenate  blender  for 
RBOB  used  by  the  oxygenate  blender. 

The  proposed  conditions  restricting 
when  refiners  could  include  in 
compliance  calculations  the  renewable 
oxygenate  added  downstream  are 
similar  to  the  restrictions  contained  in 
the  downstream  oxygenate  provisions 
under  the  reformulated  gasoline 
program.  The  proposed  conditions  deal 
with  refiner  control  and  oversight  over 
the  downstream  blending  operation,  and 
are  intended  to  ensure  that  when 
refiners  claim  credit  for  downstream 
blending  of  renewable  oxygenate  that 
the  oxygenate  added  is  renewable,  that 
the  renewable  oxygenate  is  added  to  the 
RBOB  produced  by  the  refiner,  and  that 
the  volume  of  renewable  oxygenate 
claimed  is  correct. 

EPA  requests  comments  on  its 
proposal  to  apply  the  renewable 
oxygenate  standard  to  refiners  and 
importers  of  RBOB,  and  to  not  apply 
this  standard  to  downstream  oxygenate 
blenders. 

The  renewable  oxygenate 
requirements  would  apply  to 
reformulated  gasoline  sold  in  the  two 
covered  areas  in  the  State  of  California, 
Los  Angeles  and  San  Diego.  This  raises 
enforcement-related  complications 
because  in  most  cases  refiners  who  ' 
produce  gasoline  for  use  in  California, 
beginning  in  March,  1996  are  exempt 
from  most  reformulated  gasoline 
enforcement  mechanisms.  See  §  80.81. 
The  California  exemption  is  based  on 
the  fact  that  beginning  in  March  1996, 
all  gasoline  used  in  California  will  be 
subject  to  the  California  Phase  II 
reformulated  gasoline  State  standards 
(“California  gasoline”),  which  EPA  has 
concluded  are  at  least  as  stringent  as  the 
federal  Phase  I  reformulated  gasoline 
standards.  As  a  result,  refiners  who 
produce  California  gasoline  are  exempt 
from  most  federal  reformulated  gasoline 
enforcement  requirements,  including 
designating  gasoline  as  either 
reformulated  or  conventional  gasoline. 
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record  keeping)  and  reporting.  Refiners 
of  California  gasoline  are  not  exempt, 
however,  from  meeting  the  federal 
reformulated  gasoline  standards.  The 
exemption  for  California  gasoline  is 
described  in  detail  in  the  reformulated 
gasoline  final  rule  preamble. 

As  a  result  of  this  exemption  in  the 
reformulated  gasoline  rule,  refiners  who 
produce  California  gasoline  will  not  be 
required  to  follow  procedures  necessary 
to  establish  the  volume  of  gasoline  that 
is  sold  into  the  two  federal  reformulated 
gasoline  covered  areas  located  in 
California.  It  is  the  volume  of  gasoline 
used  in  these  two  covered  areas  that  is 
subject  to  the  renewable  oxygenate 
requirement. 

EPA  proposes  to  resolve  this  difficulty 
by  requiring  refiners  of  California 
gasoline  to  meet  the  renewable 
oxygenate  standard  for  a  specified 
percentage  of  their  volume  of  California 
gasoline.  This  specified  percentage 
would  be  derived  from  the  historic 
volumes  of  gasoline  used  in  Los  Angeles 
and  San  Diego  (which  EPA  believes  to 
be  7  billion  gallons  per  year),  as 
compared  to  the  historic  volume  of 
gasoline  used  in  other  portions  of  the 
State  of  California  (which  EPA  believes 
to  be  6  billion  gallons  per  year).  Using 
this  approach,  each  refiner  who 
produces  California  gasoline  would  be 
required  to  meet  the  renewable 
oxygenate  standard  for  54%  of  their 
volume  of  California  gasoline. 

An  additional  enforcement 
complication  for  California  gasoline 
relates  to  the  different  definitions  of 
renewable  oxygenate  that  apply  to 
reformulated  gasoline  that  is  VCX> 
controlled  versus  the  gasoline  not 
designated  as  VOC-controlled.  This 
complication  arises  because,  under  the 
exemption  for  California  gasoline 
refiners  are  exempt  firom  ffie  designation 
requirements  of  §  80.65(d).  It  is  tffis 
designation  of  reformulated  gasoline 
that  is  proposed  as  the  mechanism  for 
distinguishing  the  gasoline  for  which 
renewable  ethers  only  may  be  used 
(VCX>controlled  gasoline)  versus  the 
gasoline  for  which  renewable  ethers, 
plus  ethanol  and  methanol  maybe  used 
(non-VCX>controlled  gasoline).  This 
designation  approach  is  not  possible  in 
the  case  of  California  gasoline  unless  the 
reform\ilated  gasoline  designation 
requirements  are  imposed  on  refiners  of 
California  gasoline. 

EPA  request  comment  on  the 
appropriate  approach  for  resolving  this 
dilemma. 


3  Rsfinen  of  Callforaia  gasoUn*  an  raqiiirad  to 
keep  records  required  by  California  StMtB  law  for 
five  years,  however. 


In  addition,  refiners  who  produce 
California  gasoline  would  be  required  to 
keep  records  and  submit  reports 
necessary  to  establish  compliance  with 
the  renewable  oxygenate  standard. 

EPA  is  seeking  comment  on  this 
proposed  approach  for  applying  the 
renewable  o^genate  reqtiirementto 
CaUfomia  gasoline,  including  the 
assumption  about  ffie  percentage  of 
California  gasoline  sold  in  the  rederal 
reformulated  gasoline  covered  areas, 
and  the  record  keeping  and  reporting 
that  is  necessary  for  refiners  of 
California  gasoline  to  estabUsh 
compliance  with  the  renewable 
oxjmnate  standard. 

The  renewable  oxygenate  proposal 
would  require  several  types  of  record 
keeping  beyond  that  otherwise  required 
for  reformulated  gasoline;  Records 
associated  with  estabUshing  the  source 
of  alcohol  or  ether  claimed  to  be 
renewable  oxy^nate,  records  associated 
with  California  gasoline,  and  records 
associated  with  use  of  oxygenate 
blended  by  downstream  oxygenate 
blenders. 

Refiners  also  would  be  required  to 
submit  reports  that  are  not  included  in 
the  reformulated  gasoline  program, 
dealing  with  the  renewable  oxygenate 
content  of  reformulated  gasoline,  the 
compliance  calculations  for  the 
renewable  oxygenate  standard,  and  the 
transfer  of  renewable  oxygen  credits. 

EPA  is  proposing  attest  provisions 
dealing  with  the  renewable  oxygenate 
requirements,  that  would  be  carried  out 
in  conjunction  with  the  attest 
requirements  for  reformulated  gasoline. 
Compliance  by  refiners  with  the 
renewable  oxygenate  requirements 
would  be  verified  throu^  these  attest 
requirements. 

Provisions  contained  in  the 
reformulated  gasoline  regulations  not 
discussed  in  this  preamble  would  apply 
to  the  renewable  oxygenate  standard  in 
the  same  maimer  they  apply  to  other 
reformulated  gasoline  standards.  These 
include,  inter  alia,  the  definitions  of 
parties;  the  dates  the  requirements 
apply:  the  designation  requirements; 
testing  requirements,  including 
independent  sampling  and  testing;  and 
controls,  prohibitions,  liabilities,  and 
defenses. 

There  are  no  gasoline  survey 
requirements  proposed  for  renewable 
oxygenates,  b^use  there  is  no  air 
quality  implication  if  any  covered  area 
receives  greater  than  or  less  than  the 
average  amount  of  reformulated  gasoline 
produced  using  renewable  oxygenate. 

IV.  Federal  Preemption 

This  proposal  is  based  on  section 
211(k)  of  the  CAA.  The  provisions  for 


the  prohibition  of  state  and  local 
controls  under  section  211(c)(4) 
therefore  do  not  apply. 

V.  Environmental,  Energy,  and 
Economic  Impacts 

The  environmental  impacts  of  this 
program  are  beneficial.  Since  the 
proposed  renewable  oxygenate 
requirement  would  not  modify  any  of 
the  emission  performance  standards 
applicable  to  reformijdated  gasoline,  the 
only  environmental  impacts  would  be 
those  not  covered  by  the  simple  or 
complex  models  us^  to  determine 
compliance.  There  are  three  such 
emission  impacts. 

The  first  is  the  current  potential  for  an 
increase  in  the  RVP  of  the  gasoline  pool 
due  to  fuel  commingling  in  vehicle  fuel 
tanks  and  the  second  is  the  effect  of 
mid-range  fuel  distillation  (e.g.,  the 
fraction  of  fuel  evaporated  at  130°?)  on 
non-exhaust  emissions. 

Both  of  these  effects  which  concern 
the  formation  of  ozone  were  addressed 
in  the  Regulatory  Impact  Analysis  for 
the  Final  Rule  for  the  reformulated 
gasoline  program.  Regarding  the 
commingling  RVP  effect,  ethanol  blends 
are  the  only  fuels  which  cause  this 
increase.  (Methanol  blends  would  also 
produce  such  an  RVP  increase,  but  they 
are  not  expected  to  be  used  in 
reformulated  gasoline  during  the  high 
ozone  season.)  Based  on  the  analysis  in 
the  RIA,  the  commingling  resulting  from 
a  30%  ethanol  blend  market  share 
would  increase  the  effective  average 
RVP  of  the  gasoline  pool  and  increase 
total  vex  emissions  (including  both 
exhaust  and  non-exhaust  VOC 
emissions)  by  5%  peicent  The  use  of 
ethanol  blends  in  ffie  summer  is 
expected  to  be  very  small  under  this 
proposal,  since  ethanol  would  not 
qualify  as  a  renewable  oxygenate,  but 
ethanol  use  would  be  stron^y 
encouraged  as  an  ETBE  feedstock. 
However,  ethanol  use  without  this 
proposed  was  e}q>ected  to  be  somewhat 
less  than  30  percent  of  the  reformulated 
gasoline  sold  during  the  high  ozone 
season  absent  an  incentive,  the  actual 
reduction  in  VOC  emissions  due  to  this 
proposal  woidd  be  somewhat  less  than 
5  percent 

Regarding  mid-range  distillation. 
ETBE  reduces  this  e^ct  relative  to 
ethanol  blends  and  even  relative  to 
MTBE.  For  example,  ETBE  blends 
qualifying  under  the  Complex  Model  in 
the  year  2000  are  projected  to  reduce 
total  VOC  emissions  by  2  percent 
relative  to  MTBE  blends.  As  ETBE  is 
expected  to  be  the  dominant  renewable 
.oxyMnate  used  in  the  near  term  during 
the  high  ozeme  season,  this  reduction 
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should  translate  directly  into  in-use 
VOC  emissions  from  gasoline  fueled 
vehicles  in  reformulated  gasoline  areas. 
This  represents  14,000  annualized  tons 
of  VOC  control  in  these  areas. 

The  third  emission  impact  relates  to 
greenhouse  gas  emissions,  and  in 
particular,  emissions.  Because  more 
fossil  energy  is  generally  used  in  the 
production  of  methanol  firom  natural  gas 
than  is  used  in  producing  ethanol  from 
com,  net  CO2  emission  r^uctions  are 
expected  under  the  program  proposed 
here.  However,  since  there  are  no 
assurances  that  the  most  efrlcient 
processes  will  be  used  to  produce  the 
oxygenates  required  through  this 
proposal,  comments  are  requested  on 
the  desirability  of  adding  emission 
reduction  criteria  for  oxygenates  to 
qualify  as  “renewable".  In  particular, 
comments  are  requested  on  the 
proposed  option  of  requiring  that  the 
production  of  renewable  oxygenates 
demonstrate  up  to  a  20%  reduction  in 
OO2  emissions  as  compared  to 
reformulated  gasoline  &x)m  crude  oil 
and  nonrenewable  oxygenates.  Since 
OO2  emissions  are  not  the  only  emission 
from  the  production  of  renewable 
oxygenates  (CFCs,  NOx,  N2O,  Methane, 
etc.)  that  may  efrect  global  warming. 

EPA  also  requests  comment  specifically 
on  the  magnitude  of  these  emissions 
from  the  production  of  current 
renewable  oxygenates,  and  how  best  to 
incorporate  other  such  emissions  intp 
such  a  CO2  reduction  criteria. 

The  primary  economic  impacts  of  this 
proposal  include  the  crude  oil  savings, 
the  added  cost  of  producing  and  using 
the  renewable  oxygenate,  the  reductions 
in  revenues  to  the  U.S.  Highway  Trust 
Fund,  and  the  impacts  on  the  various 
oxygenate  and  fuel  industries  afiected.  It 
was  already  mentioned  above  that  the 
use  of  ETBE  in  lieu  of  MTBE  should 
reduce  crude  oil  consumption  by  1.8% 
per  gallon  of  reformulated  gasoline. 
Assuming  half  of  all  crude  oil  is  used  to 
produce  gasoline,  32.1  percent  of  all 
gasoline  will  have  to  be  reformulated 
and  that  45.8  percent  of  this  will  be  sold 
during  the  high  ozone  season,  the 
summer  portion  of  this  program  would 
reduce  total  U.S.  consumption  of  crude 
oil  by  0.13  percent  over  and  above  the 
savings  already  occurring  through  the 
reformulated  gasoline  program,  or 
roughly  9000  barrels  per  day.  Since  the 
U.S.  imports  roughly  half  of  its  crude  oil 
and  all  of  the  savings  can  be  expected 
to  apply  to  imports,  total  imports  of 
crude  oil  should  decrease  by  0.26 
percent.  In  the  winter,  ethanol  use  will 
likely  predominate  and  produce  slightly 
lower  benefits  due  to  its  higher  oxygen 
content  per  volume.  Also,  its  primary 
benefit  is  relative  to  imported  methanol 


and  MTBE.  While  the  impact  of  this 

[)rogram  is  expected  to  be  positive,  EPA 
aclu  sufficient  information  to  project 
the  size  of  these  imports  absent  this 
program.  Therefore,  EPA  requests 
comment  on  the  energy  impacts  of  this 
proposed  program  during  the  winter 
months. 

In  the  Regulatory  Impact  Analysis  to 
the  final  rule  for  the  reformulated 
gasoline  program,  EPA  estimated  that 
the  production  and  use  of  ETBE  in 
reformulated  gasoline  would  cost  $0,073 
per  gallon  more  than  that  for  MTBE. 
Reformulated  gasoline  at  2.1  weight 

percent  oxygen  must  contain  12.8 _ 

volume  percent  ETBE.  Therefore,  ETBE 
containing  reformulated  gasolines  are 
projected  to  cost  $0.0093  per  gallon 
more  than  these  with  MTBE.  This  figure 
includes  the  differences  in  octane,  RVP 
and  oxygen  content  of  the  two  ethers. 
Extending  this  cost  to  30  percent  of  all 
reformulated  gasoline  used  during  the 
high  ozone  season,  the  total  annual  cost 
to  the  nation  would  be  $48  million. 

During  the  winter,  EPA  expects  much 
of  the  renewable  oxygenate  will  be 
ethanol.  When  its  octane  and  diluting 
properties  are  taken  into  account,  and 
its  high  RVP  need  not  be  counteracted, 
ethanol  is  much  cheaper  than  MTBE  or 
ETBE.  At  the  same  time,  there  tend  to 
be  additional  costs  to  distributing 
ethanol  and  its  gasoline  blendstock  due 
to  the  water  soluble  nature  of  ethanol. 
While  these  may  balance  any  savings  in 
production  costs,  EPA  does  not  project 
any  net  additional  costs  in  the  winter 
due  to  this  proposed  program. 

Regarding  lost  Highway  Trust  Fund 
receipts,  EPA  projects  that  630  million 
gallons  of  ethanol  would  be  used  per  .. 
year  under  this  program,  if  ethanol  were 
the  only  renewable  oxygenate  used.  At 
a  tax  credit  of  $0.54  per  gallon,  this 
amounts  to  $340  million  of  lost  highway 
related  revenue. 

Finally,  there  could  be  economic 
impacts  on  a  number  of  industries  and 
economic  sectors  due  to  this  program. 
The  revenues  and  net  incomes  of  both 
com  farmers  and  ethanol  producers 
should  rise  significantly,  due  to  higher 
com  and  ethanol  demand  and  prices, 
respectively.  Expenditures  for 
government  farm  price  supports  could 
decrease.  Revenues  and  net  incomes  of 
domestic  methanol  producers  and 
overseas  producers  of  both  methanol 
and  MTBE  would  likely  decrease  due  to 
reduced  demand  and  prices.  Oil  refiners 
could  experience  transitional  costs  due 
to  an  additional  requirement  and  would 
likely  face  higher  oxygenate  costs. 
However,  their  erode  processing  costs 
would  likely  decrease  due  to  ETBE’s 
greater  volume  (and  diluting  properties) 
and  lower  RVP.  If  the  oil  industry  is 


able  to  pass  on  higher  oxygenate  costs 
to  the  consumer,  the  net  income  of  the 
oil  industry  would  not  be  afiected. 

VI.  Public  Participation 

EPA  invites  comment  on  all  aspects  of 
today’s  action.  EPA  has  specifically 
requested  comments  on  a  number  of 
specific  areas  throughout  the  previous 
discussion.  A  list  of  these  and  other 
specific  areas  for  comment  follows: 

— ^EPA’s  statutory  authority. 

— ^The  extent  to  which  renewable 
oxygenates  will  be  used  in 
reformulated  gasoline  absent 
today’s  proposal. 

— ^The  economic,  energy,  and  crude  oil 
import  benefits  to  the  nation 
resulting  from  today’s  proposal. 

— Any  other  approaches  which  could  be 
used  to  achieve  the  same  objective. 
— Likelihood  that  the  renewable 

oxygenate  requirement  will  be  met 
with  domestically  produced 
oxygenates  absent  a  requirement  to 
this  effect  and  whether  such  a 
requirement  would  be  desirable  and 
legally  permissible  and  any  other 
suggested  approaches  to  ensure  the 
domestic  benefits  of  this  program. 

— ^The  climate  change  aspects  of  me 
proposal. 

— ^The  definition  of  renewable 
oxygenates. 

— ^The  need  for  performance  based 
standards  for  fossil  energy  or 
greenhouse  gas  emissions. 

— Health  effects  data  regarding 

renewable  oxygenates  that  may 
potentially  be  used  as  a  result  of  the 
program. 

— The  appropriate  level  for  the 

renewable  oxygenate  requirement, 
its  feasibility,  lead-time 
requirements,  the  potential  need  for 
a  phase-in  period,  and  any  other 
supply  related  issues. 

— ^The  need  and  justification  for  a  year- 
round  program  in  lieu  of  a  summer 
only  program.^ 

— ^The  allowance  for  year-round 
averaging  of  renewable  oxgenate 
content. 

— ^The  applicability  of  the  program  only 
to  producers  of  reformulated 
gasoline  rather  than  including 
downstream  blenders. 

— ^The  enforcement  related  provisions. 
— Its  impact  on  the  already  promulgated 
reformulated  gasoline  program. 

— A  petition  process  to  include 

additional  renewable  oxygenates. 

A  public  hearing  regarding  today’s 
proposal  will  be  held  on  January  14, 
1994  beginning  at  9  a.m.  in  the 
Washington  DC  area.  See  ADDRESSES. 
The  comment  period  for  today’s 
proposal  will  close  on  February  14, 
1993. 
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VII.  Compliance  With  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (Pub.L.  96-354),  requires 
Federal  regulatory  agencies  to  cc  isider 
the  impact  of  rulemaking  on  “small 
entities."  If  a  rulemaking  will  have  a 
significant  impact  on  small  entities, 
agencies  must  consider  regulatory 
alternatives  that  minimizes  economic 
impact. 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  the  renewable 
oxygenate  regulation  and  to  identify 
signiHcant  adverse  impacts  of  federal 
regulations  on  a  substantial  number  of 
small  entities.  Because  the  RFA  does  not 
provide  concrete  definitions  of  “small 
entity,”  “significant  impact,”  or 
“substantial  number,”  EPA  has 
established  guidelines  setting  the 
standards  to  be  used  in  evaluating 
impacts  on  small  businesses.^  For 
purposes  of  the  renewable  oxygenate 
requirement  for  reformulated  gasoline,  a 
small  entity  is  any  business  which  is 
independently  owned  and  op>erated  and 
not  dominant  in  its  Held  as  defined  by 
SBA  regulations  under  section  3  of  the 
Small  Business  Act. 

The  Agency  believes  that  the 
renewable  oxygenate  program  being 
proposed  today  is  unlikely  to  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  renewable  oxygenate  program  will 
secure  a  market  in  the  reformulated 
gasoline  program  for  oxygenate 
producers  while  simultaneously 
allowing  refiners  flexibility  in  ^Ifilling 
the  statutory  oxygenate  requirement.  In 
addition  EPA  decided  against  applying 
the  requirement  to  downstream 
oxygenate  blenders,  many  of  which  are 
small  entities.  As  discussed  above,  this 
would  have  required  each  blender  to 
maintain  at  least  two  sources  of 
oxygenate,  one  renewable  and  one  not. 
Such  an  approach  would  prove  to  be 
either  uneconomical  or  involve 
significant  transaction  costs  related  to 
averaging  and  trading. 

Administrator  certifies  that  this 
proposal  will  not  have  a  si^ificant 
impact  on  small  entities. 

However,  EPA  invites  comment  on 
the  question  of  significant  impacts  on 
small  entities.  EPA  also  requests  ail 


<U.S.  Environmental  Protection  Agency. 
Memorandum  to  Assistant  Administrators. 
"Compliance  with  the  Regulatory  Flexibility  Act,” 
EPA  Office  of  Policy,  Planning,  and  Evaluation, 
19S4.  In  addition,  U.S.  Environmental  Protection 
Agency,  Memorandum  to  Assistant  Administrators, 
“Agency's  Revised  Guidelines  for  Implementing  the 
Regulatory  Flexibility  Act,”  Office  of  Policy, 
Planning,  and  Evaluation,  1992. 


relevant  data  which  justify  any 
conclusions  submitted. 

VIII.  Statutory  Authority 
Section  211(k)(l)  provides  that  EPA  is 
to  promulgate  regulations  “establishing 
requirements  for  reformulated  gasoline” 
in  specified  ozone  nonattainment  areas 
(the  first  sentence  of  Section  211(k)(l)), 
and  that  such  regulations  must  require 
the  “greatest  reductions  achievable 
through  the  reformulation  of  gasoline, 
taking  into  consideration”  various 
factors  such  as  cost,  available 
technology,  health  and  environmental 
impacts,  and  energy  requirements  (the 
second  sentence  of  Section  211(k)(l)). 
EPA  interprets  the  first  sentence  of 
Section  211(k)(l)  as  broadly  providing 
EPA  with  the  authority  to  establish  any 
and  all  reasonable  requirements  that  are 
designed  to  achieve  the  results  stated  in 
the  second  sentence.  As  discussed 
previously,  EPA  believes  that  the 
reformulated  gasoline  emission 
performance  standards  combined  with  a 
requirement  that  refiners  and  importers 
use  a  specified  percentage  of  renewable 
oxygenates  tends  to  maximize 
achievement  of  the  objectives  of  Section 
211(k)(l) — it  should  result  in  the 
greatest  reductions  achievable  while 
tending  to  optimize  the  combination  of 
energy  requirements,  costs,  and  health 
and  environmental  impacts. 

In  effect,  EPA  believes  that  the  second 
sentence  of  Section  211(k)(l)  does  not 
limit  it  to  promulgation  of  emission 
reduction  standards.  It  requires  that 
EPA’s  regulations  ensure  a  certain 
result,  and  provides  EPA  with  the 
discretion  to  adopt  appropriate 
requirements  designed  to  achieve  that 
result. 

In  addition,  the  first  sentence  of 
Section  211(k)(l)  would  appear  to  grant 
EPA  broad  general  authority  to 
promulgate  reasonable  requirements  for 
reformulated  gasoline,  independent  of 
and  in  addition  to  the  obligation  to 
require  the  greatest  achievable  VCXZ  and 
toxics  emissions  reductions  under  the 
second  sentence  of  Section  211(k)(l). 

For  the  reasons  described  earlier,  EPA 
believes  it  appropriate  to  exercise  this 
general  authority  by  proposing  to 
require  the  use  of  renewable  oxygenates. 

This  interpretation  of  Section 
211(k)(l)  is  consistent  with  the  oxygen 
content  requirements  of  Section 
211(k)(2).  ^A  does  not  believe 
compliance  with  the  renewable 
oxygenate  provisions  will  interfere  with 
the  ability  of  refiners  to  comply  with  the 
oxygen  content  requirements  of  Section 
211(k)(2).  While  EPA  believes  that 
Section  211(k)(2)  would  not  appear  to 
provide  independent  authority  for  the 
renewable  oxygenate  requirement,  EPA 


is  instead  relying  primarily  on  the 
general  grant  of  authority  in  Section 
211(k)(l).  While  the  legislative  history 
of  Section  211(k)(2)  indicates  that  in 
general  Congress  believed  several 
oxygenates  could  be  used  to  meet  its 
requirements,)  this  does  not  indicate  an 
intention  to  limit  EPA’s  otherwise  broad 
grant  of  authority  under  Section 
211(k)(l).  EPA  also  invites  comment  on 
whether  Section  211(k)(2)  would 
provide  an  independent  source  of 
authority  for  a  renewable  oxygenate 
requirement. 

Finally,  EPA  believes  that  Section 
211(k)(4)  does  not  preclude  the 
renewable  oxygenate  provisions 
proposed  herein.  Section  211(k)(4) 
states  that  the  Administrator  “shall 
certify  a  fuel  formulation  or  slate  of  fuel 
formulations  as  complying  with  this  , 
subsection  if  such  fuel  or  fuels — (i) 
comply  with  the  requirements  of 
paragraph  (2),  and  (ii)  achieve 
equivalent  or  greater  reductions  *  *  * 
than  are  achieved  by  a  reformulated 
gasoline  meeting  the  applicable 
requirements  of  paragraph  (1).”  This 
could  be  interpreted  as  requiring 
certification  of  a  fuel  that  met  the 
oxygen  and  other  requirements  of 
paragraph  (2)  and  the  emissions 
requirements  of  paragraph  (2)  even  if  it 
did  not  comply  with  the  proposed 
renewable  oxygenate  requirement. 
Section  211(k)(l),  however,  authorizes 
EPA  to  establish  requirements  above 
and  beyond  those  required  under 
paragraph  (2)  and  (3).  and  Section 
211(k)(l)  and  (4)  must  be  read  together 
to  provide  a  meaningful  interpretation 
to  both  provisions.  EPA  believes  that  a 
reasonable  interpretation  requires 
certification  of  a  fuel  as  reformulated  as 
long  as  it  complies  with  the 
requirements  of  paragraphs  (2)  and  (3). 
as  well  as  any  additional  requirements 
established  under  paragraph  (1).  Since 
the  renewable  oxygenate  provision  is  an 
additional  requirement  established 
under  Section  211(k)(l),  certification  is 
not  required  under  S^tion  211(k)(4)(B) 
unless  a  fuel  or  slate  of  fuels  complies 
with  the  requirement. 

IX.  Administrative  Designation  and 
Regulatory  Analysis 

Pursuant  to  Executive  Order  12866, 
(58  FR  51735  (October  4, 1993)]  the 
Agency  must  determine  whether  the 
regulatory  action  is  “significant”  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 


>See.  e.g..  136  Cong.  Rec.  S  16937  (October  27, 
1990)  (Sen  Durenberger):  136  Cong.  Rec.  H  28S2 
(May  23, 1990)  (Rep.  Richardson,  noting  among 
other  things  the  energy  and  other  beneFits  expected 
from  the  use  of  domestic  renewable  oxygenates). 
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regulatory  action**  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  me 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Oroer. 

P\irsuant  to  the  terms  of  Executive 
Order  12866,  the  Administrator  has 
determined  ffiat  this  proposed  rule  is  a 
“significant  regiilatory  action**  based  on 
the  above  criteria.  As  such,  this  action 
was  submitted  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will 
appear  in  the  Final  Rule  and  be 
documented  in  the  public  record:  EPA 
Air  Docket  A-92-12. 

X.  Compliance  with  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  Approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  A  separate  Feder^ 
Register  notice  will  be  published 
requesting  comments  on  the  information 
collection  requirements.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air' 
pollution  control,  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  15, 1993. 

Carol  ii-  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  80— REGULATIONS  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows; 


Authority:  Sections  114, 211  and  301(a)  of 
the  Qean  Air  Act  as  amended.  42  U.S.C 
7414,  7545  and  7601(a). 

2.  EPA  proposes  that  $  80.83  be  added 
to  read  as  follows: 

180.83  Renewable  oxygenate 
requhromenta. 

(a)  Definition  of  renewable  oxygenate. 
(1)  For  purposes  of  subparts  D  and  F 

of  this  part  80,  a  renewable  oxygenate  is 
defined: 

(1)  In  the  case  of  oxygenate  added  to 
reformulated  gasoline  or  RBOB 
designated  as  VOCcontrolled.  as  any 
ether  that  is  produced  using  produced 
ethanol  or  methanol  that  is  derived  from 
a  source  other  than  petroleum,  coal, 
natural  gas,  or  peat;  and 

(ii)  In  the  case  of  oxygenate  added  to 
reformulated  gasoline  or  RBOB  not 
designated  as  VOC-controlled.  as  any 
produced  ether,  or  produced  ethanol  or 
methanol,  that  is  derived  from  a  source 
other  than  petroleum,  coal,  natural  gas, 
or  peat. 

(2)  Reserved. 

(b)  Renewable  oxygenate  standard. 

(1)  During  each  calendar  year  the 
reformulated  gasoline  and  ^OB  that  is 
produced  by  any  refiner  at  each 
refinery,  or  is  imported  by  any  importer, 
shall  contain  a  volume  of  renewable 
oxygenate  such  that  the  reformulated 
gasoline  and  RBOB,  on  average,  has  an 
oxygen  content  from  such  renewable 
oxygenate  that  is  equal  to  or  greater  than 
0.60  wt%. 

(2) (i)  The  oxygenate  used  to  meet  the 
standard  under  paragraph  (b)(1)  of  this 
section  may  also  be  used  to  meet  any 
oxygen  standard  under  $  80.41;  except 
that 

.  (ii)  The  renewable  oxygenate  added 
by  a  downstream  oxygenate  blender 
shall  not  be  used  by  any  refiner  or 
importer  to  meet  the  oxygen  standard 
under  §  80.41,  except  tmrough  the 
transfer  of  oxygen  credits. 

(c)  Downstream  oxygenate  blending 
using  renewable  oxygenate.  In  the  case 
of  any  refiner  that  p^uces  RBOB.  or 
any  importer  that  imports  RBOB,  the 
oxygenate  that  is  blended  with  the 
RBOB  may  not  be  included  with  the 
refiner’s  or  importer’s  compliance 
calculations  under  paragraph  (d)  of  this 
section  unless: 

(1)  The  oxygenate  meets  the 
applicable  renewable  oxygenate 
definition  under  paragraph  (a)  of  this 
section;  and 

(2)  The  refiner  or  importer  meets  the 
downstream  oxygenate  blending 
oversight  requirements  specified  in 
§§  80.69(a)  (5)  throu^  (7). 

(d)  Compliance  cmculation. 

(1)  Any  refiner  for  each  of  its 

refineries,  and  any  importer  shall,  for 


each  calendar  year  averaging  period, 
determine  compliance  with  the 
renewable  oxygenate  standard  by 
calculating: 

(i)  The  renewable  oxygen  compliance 
total  using  the  following  formula: 

V,j.0.60 

where 

CTrosthe  compliance  total  for  renewable 
oxygen 

Vi=the  volume  of  gasoline  or  RBOB 
batch! 

n=the  number  of  batches  of  gasoline  and 
RBOB  produced  or  imported  during 
the  calendar  year  averaging  period 

and 

(ii)  The  renewable  oxygen  actual  total 
using  the  following  formula: 


AT„-2;(V,  .ROj) 

isl 

where 

ATro>the  actual  total  for  renewable 
oxygen 

Vi=the  volume  of  gasoline  or  RBOB 
batch! 

ROi=the  0}^gen  content,  in  wt%,  in  the 
form  of  renewable  oxygenate  of 
gasoline  or  RBOB  batdi  i 
n=the  number  of  batches  of  gasoline  or 
RBOB  produced  or  imported  dxiring 
the  averaging  period 

(iii)  Compare  the  renewable  oxygen 
actual  total  with  the  renewable  oxygen 
compliance  total. 

(2)(i)  The  actual  total  must  be  equal  to 
or  greater  than  the  compliance  totals  to 
achieve  compliance,  subject  to  the 
credit  transfer  provisions  of  paragraph 

(e)  of  this  section; 

(ii)  If  the  renewable  oxygen  actual 
total  is  less  than  the  renewable  oxygen 
compliance  total,  renewable  oxygen 
credits  must  be  obtained  from  another 
refiner  or  importer  in  order  to  achieve 
compliance;  ^ 

(iii)  The  total  niunber  of  renewable 
oxygen  credits  required  to  achieve 
compliance  is  calculated  by  subtracting 
the  renewable  oxygen  actual  total  from 
the  renewable  oxygen  compliance  total; 
and 

(iv)  If  the  renewable  oxygen  actual 
total  is  greater  than  the  renewable 
oxygen  compliance  total,  renewable 
oj^gen  credits  are  ranerated. 

(\0  The  total  num^r  of  renewable 
oxygen  credits  which  may  be  traded  to 
another  refiner  for  a  refinery,  or  to 
another  importer,  is  calculated  by 
subtracting  the  renewable  oxygen 
compliance  total  from  the  renewable 
OT^en  actual  total. 

(e)  Credit  transfers.  Compliance  with 
the  renewable  oxygenate  standard 
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specified  in  paragraph  (b)(1)  of  this 
section  may  be  achieved  through  the 
transfer  of  renewable  oxygen  credits, 
provided  that  the  credits  meet  the 
criteria  specified  in  §  80.67(h)(1)  (i) 
through  (iv)  and  §  80.67(h)  (2)  and  (3). 

(f)  Use  of  methanol  or  ethanol  as  a ' 
reneivable  oxygenate.  Methanol  or 
ethanol,  or  an  ether  produced  using 
methanol  or  ethanol,  may  be  treated  as 
renewable  oxygenate  only  if; 

(1)  The  methanol  or  ethanol  meets  the 
renewable  oxygenate  definition  under 
paragraph  (a)  of  this  section;  and 

(2)  The  refiner  or  importer  is  able  to 
establish  in  the  form  of  docunientation 
obtained  horn  the  person  who  produced 
the  methanol  or  ethanol,  that  the 
methanol  or  ethanol  was  produced  bom 
a  source  other  than  petroleum,  coal, 
natural  gasoline,  or  peat. 

(g)  Record  keeping.  Any  refiner  or 
importer  shall  for  a  period  of  five  years 
maintain  the  record  specified  in  this 
paragraph  (g)  in  a  manner  consistent 
with  the  requirements  under  §  80.74, 
and  deliver  such  records  to  the 
Administrator  upon  request.  The 
records  shall  contain  the  following 
information: 

(1)  The  use  of  methanol  or  ethanol  as 
a  renewable  oxygenate  documents 
required  under  paragraph  (f)  of  this 
section:  and 

(2)  The  volume,  type,  purity,  and 
sources  of  any  renewable  oxygenate 
used.  ' 

(h)  Reporting  requirements. 

(1)  Any  refiner  for  each  refinery,  or 
any  importer,  shall  for  each  batch  of 
reformulated  gasoline  and  RBOB 
include  in  the  quarterly  reports  for 
reformulated  gasoline  required  by 

§  80.75(a)  the  weight  percent  oxygen  in 
the  form  of  renewable  oxygenate 
contained  in  the  gasoline,  or  RBOB 
subsequent  to  oxygenate  blending  (if 
allowed  under  paragraph  (c)  of  this 
section). 

(2)  Any  refiner  for  each  refinery,  or 
any  importer,  shall  submit  to  the 
Administrator,  with  the  fourth  quarterly 
report  required  by  §  80.75(a),  a  report  for 
all  reformulated  gasoline  and  RBOB  that 
was  produced  or  imported  during  the 
previous  calendar  year  averaging  period, 
that  includes  the  following  information: 

(i)  The  total  volume  of  reformulated 
gasoline  and  RBOB; 

(ii)  The  compliance  total  for 
renewable  oxygen; 

(iii)  The  actual  total  for  renewable 
oxygen; 

(iv)  The  number  of  renewable  oxygen 
credits  generated  as  a  result  of  actual 
total  renewable  oxygen  being  greater 
than  compliance  total  renewable 
oxygen; 


(v)  The  number  of  renewable  oxygen 
cr^its  required  as  a  result  of  actual 
total  renewable  oxygen  being  less  than 
compliance  total  renewable  oxygen; 

(vi)  The  number  of  renewable  oxygen 
credits  transferred  to  another  refinery  or 
importer; 

(vii)  The  number  of  renewable  oxygen 
credits  obtained  from  another  refinery 
or  importer;  and 

(viii)  For  any  renewable  oxygen 
credits  that  are  transferred  from  or  to 
another  refinery  or  importer,  for  any 
such  transfer: 

(A)  The  names.  EPA-assigned 
registration  numbers  and  facility 
identification  numbers  of  the  transferor 
and  transferee  of  the  credits; 

(B)  The  number  of  renewable  oxygen 
credits  that  were  transferred;  and 

(3)  The  date  of  transaction. 

(i)  Renewable  oxygenate  requirements 
for  reformulated  gasoline  used  in  the 
State  of  California.  Notwithstanding  the 
provisions  contained  in  §  80.81,  any 
refiner  or  importer  of  California 
gasoline,  as  defined  in  §  80.81,  shall; 

(1)  Meet  the  renewable  oxygenate 
standard  specified  in  paragraph  (a)  of 
this  section,  for  a  portion  of  the  volume 
of  the  California  gasoline  produced  by 
the  refiner  or  imported  by  the  importer, 
equal  to  the  total  volume  product  or 
imported  multiplied  times  0.54;  and 

(2)  With  regard  to  any  renewable 
oxygenate  content  of  any  California 
gasoline  produced  or  imported,  meet: 

(i)  The  determination  of  properties 
requirements  of  §  80.65(e); 

(ii)  The  independent  analysis 
requirement  of  §  80.65(f); 

(iii)  The  record  keeping  requirements 
of  §80.74;  end 

(iv)  The  reporting  requirements  of 
§80.75. 

[FR  Doc.  93-31361  Filed  12-23-93;  8:45  am) 
BILUNO  CODE  656»-«0-P 


40  CFR  Part  258 
[FRL-4524-3] 

RIN  2050-AD04 

Financial  Assurance  Mechanisms  for 
Local  Government  Owners  and 
Operators  of  Municipal  Solid  Waste 
Landfill  Facilities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  the 
financial  assurance  provisions  of  the 
Municipal  Solid  Waste  Landfill  Criteria, 
which  were  promulgated  on  October  9, 
1991,  under  subtitle  D  of  the  Resource 


Conservation  and  Recovery  Act.  Those 
regulations  require  owners  and 
operators  of  municipal  solid  waste 
landfills  (MSWLFs)  to  demonstrate 
financial  assurance  for  the  costs  of 
closure,  post-closure  care,  and 
corrective  action  for  known  releases 
associated  with  their  facilities.  The 
regulations  currently  specify  several 
mechanisms  that  owners  and  operators 
may  use  to  demonstrate  financial 
assurance  for  those  costs.  This  proposed 
rule  would  increase  the  flexibility 
available  to  owners  and  operators  by 
adding  two  mechanisms  to  those 
Currently  available:  A  financial  test  for 
use  by  local  government  owners  and 
operators,  and  a  guarantee  by  local 
governments  that  wish  to  guarantee  the 
costs  for  an  owner  or  operator.  This 
proposed  rule  also  would  increase  the 
flexibility  available  to  owners  and 
operators  by  allowing  them  to  use 
certain  combinations  of  allowable 
mechanisms  to  demonstrate  financial 
assurance. 

Consistent  with  the  other  mechanisms 
allowed  under  the  current  landfill 
criteria,  the  financial  test  and  guarantee 
proposed  in  this  rule  are  designed  to  be 
self-implementing,  with  greater 
flexibility  allowed  in  States  that  have 
received  approval  for  their  subtitle  D 
MSWLF  programs. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  February 
25. 1994. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  addressed  to  the 
docket  clerk  at  the  following  address: 
Environmental  Protection  Agency, 
RCRA  Docket  (OS-305),  401  M  Street 
SW.,  Washington,  DC  20460. 
Commenters  should  send  one  original 
and  two  copies  and  place  the  docket 
number  (F-93-LGFP-FFFFF)  on  the 
comments.  The  docket  is  0|}en  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays.  Docket 
materials  may  be  review^  by 
appointment  by  calling  (202)  260-9327. 
Copies  of  docket  materials  may  be  made 
at  no  cost,  with  a  maximum  of  100 
pages  of  material  fixtm  any  one 
regulatory  docket.  Additional  copies  are 
$0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline  at  1-800-424-9346  (in 
Washington,  DC  call  (703)  920-9810). 
For  other  information  contact  Ed  Coe  at 
(703)  308-8624,  Office  of  Solid  Waste, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
'  20460. 
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SUPPLEMEHTARY  RtfORMATION: 

Preamble  Outline 

I.  Authority 

U.  Background 

III.  Regulatory  Approach  of  Proposed  Rule 

A.  Approach  to  Development  of  Today’s 
Lo«l  Govenunent  Financial  Test  and 
Guarantee 

B.  Implementation  of  Today’s  Proposal  in 
Approved  and  Unapproved  States 

C  Small  Coiiununities 
rv.  Summary  of  Proposed  Rule 

A.  Local  Government  Financial  Test 
(section  258.74(f)) 

1.  Financial  Component 

a.  Bond  Rating  Requirement 

b.  Financial  Ratio  Alternative  to  the  Bond 
Rating  Requirement 

c.  Compliance  with  GAAP 

d.  General  Obligation  Debt  Requirement 

e.  Operating  Deficit  Limit 

f.  Adverse  or  Qualified  Opinion 

2.  Public  Notice  Component 

3.  Recordkeeping  and  Reporting 
Component 

a.  Chief  Financial  Officer  (CFO)  Letter 

b.  Year-End  Financial  Statements 

c.  Report  From  the  Independent  Certified 
Public  Accountant  or  State  Agency 

d.  Timeframes  for  Recordkeeping  Events 

e.  Annual  Updates  of  Financial  Test 
Documentation 

4.  Calculation  of  Costs  to  be  Assured 

a.  'The  43  Percent  Threshold 

b.  Accounting  for  Other  Environmental 
Obligations 

B.  Local  Government  Guarantee  (section 
258.74(h)) 

Q  Combination  of  Mechanisms  (section 
258.74(k))  /. 

D.  Calculation  of  Obligations 

V.  Request  for  Comment  on  Allowing  Owners 

and  Operators  to  Discount  Costs 
VL  Relationship  of  Today’s  Proposed 
Financial  Test  to  the  Financial  Test 
Proposed  for  Use  by  Local  Government 
Owners  and  Operators  of  Underground 
Storage  Tanks 

VII.  State  Program  Approval 

VIII.  Implementation 

IX.  Economic  and  Regulatory  Impacts 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

I.  Atithority 

These  amendments  are  proposed 
under  the  authority  of  Sections  1008, 
4004,  and  4010  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended,  42  U.S.C.  6907, 6944,  and 
6949a. 

n.  Background 

On  October  9, 1991,  the  Agency 
promulgated  revised  criteria  for 
MSWLFs,  which  established  minimum 
Federal  standards  to  assure  that 
MSWLFs  are  designed  and  managed  in 
a  manner  that  is  protective  of  human 
health  and  the  environment,  taking  into 
account  the  practical  capability  of  the 
MSWLFs  (56  FR  50978).  The  minimum 


Federal  standards  include  location 
restrictions,  facility  design  and 
operating  criteria,  and  groundwater 
monitoring,  corrective  action,  financial 
assurance,  closure,  and  post-closure 
care  requirements. 

The  Agency  proposed  the  MSWLF 
criteria,  including  financial  assurance 
requirements,  on  August  30, 1988  (53 
FR  33314).  At  that  time,  the  Agency 
proposed  a  performance  standard  that 
owners  and  operators  would  have  to 
meet  to  demonstrate  financial  assurance 
and  did  not  propose  specific 
mechanisms.  The  Agency  solicited 
public  comment  on  this  approach  and, 
at  the  same  time,  requested  comment  on 
whether  the  Agency  should  develop 
financial  test  mechanisms  for  use  by 
local  governments  and  corporations. 

Commenters  on  the  proposed  rule 
argued  that  the  proposed  performance 
standard  lacked  sufficient  detail  to 
guide  States  in  the  development  and 
implementation  of  requirements  with 
any  consistency  among  States,  and  that 
the  Agency  should  develop  specific 
mechanisms  that  could  be  used  to 
demonstrate  financial  assurance. 
Commenters  also  supported  the 
development  of  a  local  government 
financial  test  and  a  corporate  financial 
test. 

In  response  to  comment,  the  October 
9, 1991,  final  rule  promulgated  not  only 
the  financial  assurance  performance 
standard,  but  also  a  number  of  specific 
financial  mechanisms  that  owners  and 
operators  can  use  to  demonstrate 
financial  assiurance.  Those  mechanisms 
include  trust  funds,  surety  bonds,  letters 
of  credit,  insurance,  and  State 
assumptions  of  responsibility,  all  of 
which  are  allowable  mechanisms  under 
the  regulations  governing  subtitle  C 
waste  treatment,  storage,  and  disposal 
facilities  (TSDFs).  In  addition,  to  retain 
States’  flexibility  in  implementing  the 
subtitle  D  program,  the  final  rule 
allowed  approved  States  to  use  any 
State-approved  mechanism  that  meets 
the  financial  assurance  performance 
standard  of  section  258.74. 

The  Agency  also  agreed  with 
commenters  on  the  August  30, 1988, 
proposal  who  supported  the 
development  of  financial  tests  both  for 
local  governments  and  for  corporations. 
However,  at  the  time  the  final  MSWLF 
criteria  were  promulgated,  the  Agency 
had  not  yet  completed  the  analyses 
necessary  to  propose  financial  tests  for 
use  under  subtitle  D.  Therefore,  the 
Agency  announced  in  the  October  9 
preamble  that  it  would  develop  both  a 
local  government  and  corporate 
financial  test  and  continued  to  conduct 
the  necessary  analyses.  Today’s  Fedwal 
Register  notice  proposes  a  financial  test 


and  guarantee  for  use  by  local 
governments.  The  Agency  is  also 
developing  a  second  Federal  Register 
notice,  which  will  propose  a  financial 
test  and  guarantee  for  use  by 
corporations. 

Ine  eflective  date  of  the  financial 
assurance  provisions  promulgated  in  the 
original  landfill  criteria  final  rule  was 
April  9, 1994.  At  that  time,  the  Agency 
believed  that  it  had  allowed  adequate 
time  to  promulgate  a  financial  test  for 
local  governments  and  another  for 
corporations.  Neither  financial  test  was 
promulgated  within  the  timeframe 
anticipated,  yet  the  Agency  continues  to 
believe  that  these  financial  tests  should 
be  available  before  the  financial 
responsibility  provisions  become 
eflective.  Therefore,  to  allow  additional 
time  to  promulgate  financial  tests  for 
local  governments  and  corporations,  the 
Agency  promulgated  a  final  rule  on 
O^ober  1, 1993,  which  delayed  the 
eflective  date  of  the  financial  assurance 
provisions  an  additional  year,  that  is, 
until  April  9, 1995  (see  58  FR  51536). 

III.  Regulatory  Approach  of  Proposed 
Rule 

The  approach  taken  in  developing 
today’s  proposal  is  consistent  with  the 
Agency’s  goals  and  objectives 
introduced  in  the  August  30, 1988, 
proposed  MSWLF  criteria  and  in  the 
October  9, 1991,  final  criteria.  First,  the 
proposed  rule  is  intended  to  decrease 
the  costs  associated  with  financial 
assurance  requirements  while  assuring 
that  funds  are  available  to  cover  the 
costs  of  closure,  post<losure,  and 
corrective  action  associated  with 
MSWLFs.  In  addition,  these  proposed 
requirements  are  designed  to  be  self- 
implementing  and  to  provide  maximum 
flexibility  to  States.  Each  of  these  topics 
is  discus^  below. 

A.  Approach  to  Development  of  Today’s 
Local  Government  Financial  Test  and 
Guarantee 

As  noted  above,  the  purpose  of  the 
financial  assurance  requirements  for 
MSWLFs  is  to  ensure  that  adequate 
funds  will  be  available  to  cover  the 
associated  costs  of  closure,  post-closure 
care,  and  corrective  action,  if  necessary. 
A  financial  test  is  one  mechanism  that 
owners  and  operators  can  use  to  satisfy 
those  requirements.  Financial  tests 
typically  consist  of  a  set  of  financial 
criteria  such  as  financial  ratios  and 
other  accounting  measures  designed  to 
measure  the  owner  or  operator’s  ability 
to  meet  its  obligations  in  a  timely 
manner.  Thus,  through  a  financial  test, 
MSWLF  owners  and  operators  can 
demonstrate  to  the  Agency  that  they  can 
satisfy  the  goals  of  financial  assurance 
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on  their  own,  and  do  not  need  to 
procure  a  third-party  instrument  to 
assure  that  the  obligations  associated 
with  their  facilities  will  be  met. 

Because  an  owner  or  operator  using  a 
financial  test  does  not  have  to  secure  a 
third-party  instrument,  availability  of  a 
financial  test  decreases  the  cost  of 
Hnancial  assurance  to  the  regulated 
community.  In  order  to  decrease  the 
financial  assurance  costs  associated 
with  MSWLFs,  the  Agency  wishes  to 
make  the  local  government  financial  test 
available  to  as  many  owners  and 
operators  as  possible.  At  the  same  time, 
the  Agency  recognizes  that  a  financial 
test  is  not  the  most  suitable  mechanism 
for  all  MSWLF  owners  and  operators.  If 
available  funds  are  insufficient  or  are 
not  readily  available  for  closure,  post¬ 
closure  or  corrective  action  activities, 
those  activities  may  be  delayed, 
resulting  in  an  increased  likelihood  of 
releases  to  the  environment.  With  the 
above  considerations  in  mind,  today’s 
proposed  rule  is  designed  to  maximi2» 
the  availability  of  a  Vandal  test 
mechanism.  To  accomplish  this  goal, 
the  proposal  allows  owners  and 
operators  to  combine  financial 
mechanisms  and  use  a  finandal  test  or 
guarantee  to  cover  a  portion  of  the  total 
costs  of  closure,  post-closure  care,  and 
corrective  adion,  while  the  remaining 
costs  are  covered  by  an  alternative 
financial  mechanism.  The  Agency 
believes  that  this  approach  will  make 
the  local  government  finandal  test  as 
available  as  possible  to  small  local 
governments  and  still  provide 
protedion  of  human  health  and  the 
environment  by  assuring  that  adequate 
funds  will  be  available  for  closure,  post¬ 
closure,  and  connive  adion  costs. 

B.  Implementation  of  Today’s  Proposal 
in  Approved  and  Unapproved  States 

Today’s  proposal  would  amend  part 
258  by  adding  additional  options  for 
local  governments  to  use  when 
demonstrating  financial  assurance  for 
the  costs  of  dosure,  post-closure  care 
and  clean-up  of  known  releases.  States 
and  Tribes  will  not  be  required  to 
include  these  options  in  their  MSWLF 
programs,  since  they  may  choose  to 
establish  programs  that  are  more 
stringent  than  the  Federal  part  258 
criteria.  EPA  will  be  able  to  approve  the 
financial  assurance  portion  of  a  State  or 
Tribe’s  program  so  long  as  it  includes  at 
least  one  of  the  options  promulgated  in 
Odober  1991  or  added  by  today’s 
proposal  (if  promulgated). 

As  a  matter  of  Federal  law,  these 
proposed  tests  (if  promulgated)  will  be 
available  in  all  States  and  all  Tribal 
jurisdidions.  EPA  however,  cautions 
owners  and  operators  that  wish  to  use 


the  options  in  the  federal  program  that 
they  should  also  look  at  the  options 
available  under  State  or  Tribal  law.  If 
the  State  or  Tribe’s  rules  do  not  include 
the  option  that  the  owner  or  operator’s 
wishes  to  use,  the  owner  or  operator 
would  run  the  risk  of  being  out  of 
compliance  with  State  or  ’Tribal  law. 

State  and  Tribal  laws  for  MSWLFs  are 
fully  effedive  even  when  not  approved 
by  EPA. 

In  unapproved  States  or  Tribes,  if 
State  or  'Tribal  law  did  not  preclude  the 
use  of  options  proposed  today  (either 
because  it  did  not  include  any  finandal 
assurance  requirements,  included  only  a 
general  requirement  that  left  the  choice 
of  mechanism  to  the  discretion  of  the 
owner  or  operator,  or  included 
mechanisms  resembling  those  proposed 
today)  an  owner  or  operator  would  be 
able  to  use  the  local  government  test  or 
guarantee  described  in  today’s  prop(»al 
(if  promulgated)  to  satisfy  both  State  or 
Tribal  and  Federal  law. 

In  a  State  or  Tribe  with  approval  for 
the  finandal  assurance  portion  of  its 
MSWLF  program,  the  owner  or  operator 
would  be  limited  to  the  mechanisms  in 
the  approved  program  as  a  matter  of 
State  or  Tribal  law.  If  the  State  or  Tribe 
did  not  allow  use  of  the  options 
described  in  this  proposal,  the  options 
would  not  be  available  under  State  or 
Tribal  law.  EPA  reminds  owners  and 
operators,  however,  that  the  Federal 
financial  assurance  rules  also  allow 
States  and  Tribes  the  option  of 
approving  mechanisms  that  meet  the 
general  performance  standard  in  40  CFR 
258.74  on  a  case-by-case  basis  (see  40 
CFR  258.74(i)).  In  this  situation,  the 
owner  or  operator  would  be  able  to 
request  the  State  or  Tribal  agency  to 
approve  the  use  of  the  options  described 
in  this  proposal  for  his  or  her  fadlity. 
(For  a  discussion  of  the  effect  of  EPA’s 
approval  of  a  State  or  Tribal  program  on 
the  Federal  regulations,  see  56 1^ 
50995.) 

Owners  and  operators  who  can  use 
the  options  in  today’s  proposal  under 
State  or  Tribal  law  would  be  required  to 
maintain  appropriate  documentation  of 
the  mechanism  in  the  facility’s 
operating  record.  They  would  not  be 
required  to  submit  that  documentation 
to  the  State  or  Tribe,  but  only  to  notify 
the  State  or  Tribal  Director  that  the 
required  items  have  been  placed  in  the 
operating  record.  Owners  and  operators 
using  the  financial  te4t  or  guarantee 
would  also  be  required  to  update  all 
required  financial  test  information  on  an 
annual  basis,  and  retain  this  information 
in  their  operating  records.  In  addition, 
if  an  OMmer  or  operates  (or  guarantor) 
were  to  become  unable  to  meet  the 
financial  test  criteria,  he  would  be 


required  to  notify  the  State  or  Tribal 
Director  and  establish  alternate  finaiKial 
assurance  within  specified  deadlines. 
Finally,  in  order  to  cancel  a  guarantee, 
the  guarantor  would  have  to  notify  both 
the  State  or  Tribal  Director  and  the 
owner  or  operator  at  least  120  days  prior 
to  cancellation. 

C.  Small  Communities 

The  Agency  is  concerned  about  the 
cost  of  financial  assurance,  particularly 
in  the  case  of  small  communities.  In . 
developing  today’s  proposed  rule,  the 
Agency  has  given  special  consideration 
to  the  needs  of  small  communities  in 
meeting  their  obligatirms.  The  Agency 
believes  that  a  financial  test  can 
decrease  the  cost  of  financial  assurance 
and  has.  therefore,  designed  the 
financial  test  proposed  today  to  make  it 
available  to  small  communities  to  the 
extent  that  they  can  meet  their 
obligations.  To  do  this,  the  Agency  has 
proposed  that  where  the  financial 
resources  of  a  local  government  are 
small  relative  to  the  size  of  its 
obligations,  the  local  government  be 
able  to  use  the  financial  test  to  assure  a 
portion  of  its  obligations.  The  remaining 
obligations  must  then  be  assured 
through  another  medianism.  For 
example,  a  small  community  that  owns 
a  large  landfill  may  be  able  to 
demonstrate  financial  responsibility 
through  the  local  government  test  for 
some  of  the  costs  of  closure  and  post¬ 
closure  care.  Only  the  remaining  costs 
would  need  to  be  covered  by  guarantees 
ofiered  by  other  local  governments  that 
use  the  small  conununity’s  landfill. 

IV.  Summary  Proposed  Rule 

Today’s  proposed  rule  would  add  two 
financial  assurance  mechanisms  to 
those  provided  in  the  October  9  rule:  (1) 
A  local  government  financial  test,  and 
(2)  a  local  government  guarantee.  In 
addition,  today’s  propo^  rule  would 
allow  owners  and  operators  to  use  a 
combination  of  certain  mechanisms  to 
assure  the  costs  associated  with  their 
MSWLFs. 

A.  Local  Government  Financial  Test 
(Section  258.74(f)) 

The  local  government  financial  test 
proposed  today  consists  of  a  financial 
component,  a  public  notice  component, 
and  a  recordkeeping  and  reporting 
component.  A  local  govermnent  must 
satisfy  each  of  the  thm  components  to 
pass  the  test.  In  ender  to  maximize  the 
availability  of  the  test  and  thus  reduce 
costs  to  the  extent  possible,  today’s 
proposed  rule  also  would  allow  a  local 
govermnent  to  use  the  test  to  assure  a 
portion  of  the  costs  of  closure,  post¬ 
closure  care,  and  corrective  action 
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associated  with  a  MSWLF,  and  to  obtain 
an  alternative  financial  mechanism  for 
any  remaining  costs.  Finally,  in  order  to 
continue  to  use  the  test,  owners  and 
operators  must  pass  the  test  on  an 
annual  basis. 

The  remainder  of  this  section 
summarizes  each  major  component  of 
the  local  government  financial  test. 

More  detailed  discussion  of  each 
component  and  of  the  development  of 
this  proposed  local  government 
financial  test  can  be  found  in  the  docket 
for  this  rulemaking,  both  in  the 
Background  Document  and  in  a 
document  entitled  “Supplementary 
Information — ^Development  of  the  Local 
Government  Financial  Test.” 

1.  Financial  Component  (Section 
258.74(f)(1)) 

The  financial  component  of  the  local 
government  financial  test  is  designed  to 
reflect  a  local  government’s  financial 
health  and  strength,  and  thus  serve  as  a 
measure  of  the  local  government’s 
financial  capability  to  meet  its  assured 
obligations.  To  satisfy  the  financial 
component  of  the  test,  a  local 
government  owner  or  op>erator  must 
meet  several  criteria.  First,  local 
governments  that  have  outstanding 
general  obligation  bonds  must  satisfy  a 
bond  rating  requirement.  Those  local 
governments  without  outstanding  bonds 
may  substitute  three  financial  ratios  for 
the  bond  rating  requirement.  The  local 
government  must  prepare  its  financial, 
statements  in  conformity  with  GeneraUy 
Accepted  Accounting  Principles  for 
governments  (GAAP).  Finally,  a  local 
government  is  not  eligible  to  use  the 
financial  test  if:  (1)  It  is  in  default  on 
any  outstanding  general  obligation  debt; 

(2)  has  outstanding  general  obligation 
bonds  rated  less  than  investment  grade; 

(3)  operates  at  a  deficit  equal  to  5 
percent  of  total  annual  revenue  in  the 
past  two  fiscal  years;  or  (4)  receives  an 
adverse  opinion  or  disclaimer  on  their 
financial  statement.  Each  requirement  of 
the  financial  comp>onent  is  discussed 
below.  A  more  detailed  discussion  is 
available  in  the  docket  for  this 
rulemaking,  both  in  the  Background 
Document  and  in  a  document  entitled 
“Supplementary  Information — 
Development  of  the  Local  Government 
Financial  Test.” 

a.  Bond  rating  requirement  (Section 
258.74(f)(l)(iXA)).  In  order  to  satisfy  this 
portion  of  the  financial  test,  a  local 
government  must  have  a  current 
investment  grade  bond  rating  (i.e.,  Aaa, 
Aa,  A,  or  Baa,  as  issued  by  Moody’s,  or 
AAA,  AA,  A,  or  BBB,  as  issued  by 
Standard  and  Poor’s)  on  all  outstanding 
general  obligation  bonds.  Further,  as 
indicated  below  in  the  discussion  of 


proposed  §  258.74(f)(iii),  a  local 
govermnent  with  outstanding  general 
obligation  bonds  that  do  not  meet  the 
bond  rating  requirement  in 
§  258.74(f)(1)(A)  would  not  be  eligible  to 
use  the  financial  test. 

The  Agency  is  proposing  these 
requirements  because  it  believes  that  a 
local  government’s  bond  rating 
incorporates  an  evaluation  of  its 
financial  management  practices.  Bond 
ratings  are  widely  used  as  a  measure  of 
credit  risk  associated  with  a  long-term 
general  obligation  debt  instrument.  The 
Agency  has  included  bond  rating 
measures  in  financial  tests  under  other 
RCRA  programs,  including  financial 
assurance  requirements  for  subtitle  C 
TSDFs  and  subtitle  I  underground 
storage  tanks.  Further  discussion  of  the 
bond  rating  requirement  can  be  found  in 
the  docket  for  this  rulemaking,  both  in 
the  Background  Document  and  in  a 
document  entitled  “Supplementary 
Information — ^E)evelopment  of  the  Local 
Government  Financial  Test.” 

b.  Financial  ratio  alternative  to  the 
bond  rating  requirement  (section 
258.74(f)(l)(i)(B).  As  an  alternative  to 
the  bond  rating  requirement,  the  Agency 
is  proposing  to  allow  a  local  government 
that  does  not  have  an  outstanding 
general  obligation  bond  rating  to  satisfy 
this  portion  of  the  financial  test  by 
passing  three  financial  ratios:  (1)  A 
liquidity  ratio,  (2)  a  debt  service  ratio, 
and  (3)  a  use  of  debt  ratio.  The  Agency 
is  providing  this  alternative  because  it 
recognizes  that  not  all  local 
governments  possess  bond  ratings. 

(1)  Development  of  the  financial  ratio 
alternative.  In  developing  the  ratios  for 
this  component  of  the  local  government 
financial  test,  the  Agency  relied  upon 
literature  and  studies  in  the  area  of  local 
government  finance  to  select  measures 
that  would  serve  as  the  indicators  of  a 
local  government’s  financial  health. 
First,  the  Agency  collected  measures 
horn  a  variety  of  public  finance 
literature  related  to  local  government 
financial  health.  Second,  the  Agency 
qualitatively  analyzed  these  measures 
and  eliminated  those  that  could  not  be 
calculated  easily  horn  the  financial 
statements  of  local  governments, 
analyzed  based  on  available  data,  or 
otherwise  used  because  they  were 
clearly  less  supported  than  similar 
measures.  Third,  the  Agency 
quantitatively  analyzed  the  remaining 
measures  and  eliminated  them  if  the 
relationship  between  the  measure  and 
financial  health  appeared  random,  the 
measures  and  associated  thresholds 
could  not  difierentiate  among  local 
governments,  the  measures  were  highly 
sensitive  to  small  changes  in  the 
threshold  value,  or  the  measures  were 


highly  correlated  with  other  measures 
that  evaluated  the  same  aspect  of  local 
government  financial  health.  Finally, 
from  the  remaining  measures,  the 
Agency  selected  those  ratios  and 
thresholds  that  were  best  substantiated 
in  the  public  finance  literature.  The 
Agency  selected  a  liquidity  ratio  (cash 
plus  securities/total  expenditures),  debt 
service  ratio  (annual  debt  service/total 
expenditures),  and  a  use  of  borrowed 
funds  ratio  (long-term  debt  issued/ 
capital  expenditures). 

(i)  The  liquidity  ratio  (section 
258.74(f)(l)(i)(B)(l).  The  liquidity  ratio 
is  defined  as  the  sum  of  cash  and 
securities  divided  by  total  expenditures 
and  is  designed  to  measure  the  degree 
to  which  an  entity  has  cash  or  other 
assets  that  can  quickly  be  converted  to 
cash  available  to  meet  its  current  or 
upcoming  expenses.  Liquidity  is 
essential  to  meet  current  obligations  or 
execute  transactions.,  and  can  provide 
an  important  cushion  to  protect  funds 
intended  for  upcoming  expenses  against 
unexpected  or  emergency  costs  that 
arise  on  short  notice.  The  Agency 
believes  that  any  local  government,  even 
a  wealthy  one,  could  be  forced  to  delay 
or  even  default  on  its  MSWLF 
obligations  if  it  failed  to  maintain 
sufficient  liquid  assets.  In  particular,  the 
Agency  is  concerned  that  local 
governments  facing  a  shortage  of  cash 
may  be  forced  to  delay  or  cut  back 
services,  and  could  be  unable  to 
conduct  required  closure,  post-closure, 
and  corrective  action  in  a  timely 
manner. 

The  Agency  believes  it  is  important 
for  local  governments  to  possess 
liquidity  to  meet  current  and 
unexpected  obligations.  Local 
governments  with  unusually  low 
liquidity  may  have  difficulty  meeting 
current  obligations  and  be  unprepared 
for  unexpected  obligations.  Under  these 
circumstances,  even  a  local  government 
with  low  or  no  debt  service  might  have 
difficulty  obtaining  funds  quickly. 
Institutions  that  lend  money  are  less 
likely  to  do  so  under  these 
circumstances  unless  the  local 
government  can  demonstrate  that  there 
will  be  a  sufficient  change  in  the 
management  of  its  funds  such  that  the 
loan  can  be  paid  back.  The  Agency  is 
concerned  that  a  local  government 
experiencing  difficulty  meeting  its 
obligations  at  a  particular  time  may 
have  even  more  difficulty  in  the  future 
meeting  its  environmental  obligations  as 
they  become  current.  Based  on  the 
analytical  approach  summarized  above 
and  described  in  more  detail  in  the 
Background  Document  and  in  a 
document  entitled  “Supplementary 
Information — ^Development  of  the  Local 
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Government  Financial  Test,”  the 
Agency  is  proposing  that  local 
governments  must  have  a  liquidity  ratio 
value  of  at  least  0.05  in  order  to  pass 
this  ratio.  Both  documents  can  found 
in  the  docket  for  today’s  rulemaking. 

The  Agency  solicits  comments  on  the 
appropriateness  of  this  threshold  value, 
together  with  supporting  information. 

(ii)  The  debt  service  ratio  (section 
258.74(f)(l)(i)(B)(2).  The  debt  service 
ratio  is  defined  as  annual  debt  service 
divided  by  total  expenditures  and 
measures  local  government  debt  service 
as  a  percentage  of  total  expenditures. 
Debt  service  is  the  amount  of  principal 
and  interest  due  on  a  loan  in  a  given 
time  period.  Debt  service  represents  a 
fixed  expense  that  cannot  be  reduced  by 
government  planners  except  by 
prepayment  or  refinancing.  High  debt 
service  significantly  reduces  the 
resources  available  to  fund  current 
operating  expenses,  the  flexibility  to 
fund  unexpected  needs,  and  the  ability 
to  obtain  additional  loans  or  issue 
additional  debt.  The  Agency  believes 
that  local  governments  that  are  overly 
burdened  by  debt  service  payments  may 
have  greater  difficulty  paying  for 
assured  activities  in  a  timely  fashion. 

Possessing  only  low  to  moderate  debt 
service  is  important  for  a  local 
government  so  that  it  may  retain 
flexibility  in  meeting  its  obligations. 
Even  if  a  local  government  currently  has 
hi^  liquidity  and  can  meet  its  current 
obligations,  it  may  have  difiiculty  in 
obtaining  funds  to  meet  longer  term 
obligations.  Institutions  that  lend  money 
are  less  likely  to  do  so  imder  these 
circumstances  unless  the  local 
government  can  demonstrate  that  there 
will  be  management  of  its  funds  that 
will  result  in  a  reduction  of  debt  service. 
Based  on  the  analytical  approach 
summarized  above  and  described  in 
more  detail  in  the  Background 
Document  and  in  a  document  entitled 
‘‘Supplementary  Information — 
Development  of  the  Local  Government 
Financial  Test,”  the  Agency  is 
roposing  that  local  governments  must 
ave  a  debt  service  ratio  value  of  no 
greater  than  0.20  in  order  to  pass  this 
ratio.  Both  documents  can  be  found  in 
the  docket  for  today’s  rulemaking.  The 
Agency  solicits  comment  on  the 
appropriateness  of  this  threshold  value, 
together  with  supporting  information. 

Tiii)  The  use  of  borrowed  funds  ratio 
(section  258.74(f)(l)(i)(B)(2).  The  use  of 
borrowed  funds  ratio  is  defined  as  long¬ 
term  debt  issued  outstanding  divided  by 
capital  expenditures  and  addresses  a 
government’s  financial  health  by 
examining  its  use  of  debt.  It  is  a 
common  principle  of  public  finance  to 
match  the  “timing”  of  financing  with 


the  nature  of  expenditures.  For  example, 
it  is  generally  considered  most 
appropriate  to  pay  for  current  operating 
costs  horn  current  revenue.  In  contrast, 
long-term  debt  may  be  appropriately 
used  to  finance  projects  with  long-term 
benefits,  such  as  construction  of 
infiestructure  or  other  capital  stock.  'The 
Agency  is  concerned  that  if  a  local 
government  is  forced  to  use  debt 
proceeds  for  short-term  purposes,  such 
as  meeting  payrolls  or  other  current 
operating  expenses,  this  could  suggest 
that  it  is  experiencing  considerable 
financial  distress  and  might  be  unable  to 
fund  assured  obligations  in  a  timely 
manner.  Based  on  the  analytical 
approach  summarized  above  and 
described  in  more  detail  in  the 
Background  Document  and  in  a 
document  entitled  “Supplementary 
Information — ^Development  of  the  Local 
Government  Financial  Test,”  the 
Agency  is  proposing  that  local 
governments  must  have  a  use  of 
borrowed  funds  ratio  value  of  no  greater 
than  2.00  in  order  to  pass  this  ratio. 

Both  documents  can  be  found  in  the 
docket  for  today’s  rulemaking.  The 
Agency  solicits  comment  on  the 
appropriateness  of  this  threshold  value, 
together  with  supporting  information. 

(iv)  Performance  of  the  financial  ratio 
alternative.  The  Agency  performed  an 
analysis  to  determine  the  number  of 
local  governments  that  would  pass  this 
ratio-based  alternative  of  the  local 
government  financial  test.  The  Agency 
found  that  of  all  local  governments  that 
own  or  operate  MSWLFs,  89.4  percent 
passed  the  debt  service  ratio,  96.5 
percent  passed  the  liquidity  ratio,  and 
91.4  percent  passed  the  use  of  borrowed 
funds  ratio.  'The  Agency  estimates  that 
80  percent  of  local  governments  pass  all 
three  ratios.  Further,  the  Agency  found 
that  the  pass  rate  increases  with  local 
government  size.  'The  Agency  solicits 
comments  on  these  pass  rates  and  the 
appropriateness  of  these  values,  together 
with  supporting  information. 

c.  Compliance  with  GAAP  (section 
258.74(f)(l)(ii).  Today’s  proposed  rule 
would  require  local  governments  using 
the  financial  test  to  prepare  an  annual 
financial  report  in  compliance  with 
Generally  Accepted  Accounting 
Principles  (GAAP)  for  governments.  The 
Agency  believes  that  this  requirement  is 
necessary  because  the  analysis  of  the 
financial  test  ratios  was  based  on  such 
ratios  being  derived  from  financial 
statements  prepared  according  to  GAAP, 
and  that  other  forms  of  accounting 
would  alter  the  results  of  the  ratios. 
Under  today’s  proposal,  an  approved 
State  that  wishes  to  use  another  form  of 
accounting  would  have  to  develop  its 
own  financial  test. 


d.  General  obligation  debt 
requirement  (section  258.74(f)(l)(iii)(l) 
and  (2).  'The  Agency  is  proposing  that 
local  governments  must  not  be  either 
currently  in  default  on  any  outstanding 
general  obligation  debt,  nor  have  a 
rating  on  any  outstanding  general 
obligation  bonds  lower  than  Baa  as 
issued  by  Moody’s  or  BBB  as  issued  by 
Standard  and  Poor’s.  The  Agency 
believes  that  local  governments  failing 
these  conditions  may  be  experiencing 
some  financial  hardship  that  would 
make  them  poor  candidates  for  using  a 
financial  test.  Thus,  under  today’s 
proposal,  a  local  government  that 
satisfies  the  financial  ratio  alternative, 
but  has  a  bond  rating  that  would  not 
satisfy  the  bond  rating  requirement 
would  not  pass  the  test. 

e.  Operating  deficit  limit  (section 
258.74(p(l)(iiiX3).  The  Agency  is 
proposing  that  local  governments  that 
have  run  an  operating  deficit  greater 
than  5  percent  in  each  of  the  past  two 
years  not  be  eligible  to  use  the  financial 
test.  While  the  Agency  recognizes  that 
local  governments  may  occasionally 
have  small  imbalances,  it  believes  that 
a  negative  budget  imbalance  of  greater 
than  5  percent  in  two  or  more 
consecutive  years  indicates  that  the 
local  government  may  be  experiencing 
some  financial  hardship.  The  Agency 
bases  this  belief  on  studies  that  it  has 
examined  that  have  indicated  that  local 
governments  sustaining  operating 
deficits  of  greater  than  5  percent  may  be 
experiencing  financial  duress. 

/.  Adverse  or  qualified  opinion 
(section  258.74(f)(l)(iii)(4).  Today’s 
proposal  would  require  a  local 
government  that  wishes  to  use  the 
financial  test  to  have  its  financial 
statements  audited  by  an  independent 
certified  public  accountant,  or 
appropriate  State  agency  that  conducts 
equivalent  comprehensive  audits.  The 
Agency  is  proposing  that  in  unapproved 
states,  local  governments  that  receive  an 
adverse  opinion,  disclaimer  of  opinion, 
or  other  qualified  opinion  not  be  eligible 
to  use  the  financial  test.  However,  the 
Agency  is  proposing  that  in  approved 
states,  the  qualification  can  be 
considered  on  a  case-by-case  basis  by 
the  State  Director.  If  the  Director  of  the 
approved  state,  after  evaluating  the 
qualified  opinion,  deems  the 
qualification  insufficient  to  warrant 
disallowance  of  the  financial  test,  the 
Director  may  allow  use  of  the  financial 
test. 

2.  Public  Notice  Component  (Section 
258.74(f)(2) 

The  public  notice  component  of  the 
local  government  financial  test  is 
intended  to  ensure  that  a  local 
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government  using  the  test  acknowledges 
.  the  obligations  it  is  seeking  to  assure 
and  that  the  community  decision 
makers  are  aware  of  and  agree  to  the 
commitment  of  future  local  government 
funds.  To  comply  with  this  public 
notice  requirement,  a  local  government 
must,  in  each  year  that  the  financial  test 
or  guarantee  is  used,  identify  the 
assured  costs  in  either  its  budget  or  its 
comprehensive  annual  financial  report. 
While  the  Agency  is  not  specifying  a 
particular  format  for  including  this 
information,  the  specihc  facility 
covered,  the  categories  of  expenditure 
(e.g.,  closure,  post-closure  care),  the 
corresponding  cost  estimate,  and  the 
anticipated  year  of  the  required  activity 
must  be  recorded. 

If  the  assured  obligation  is  to  be 
included  in  the  budget,  it  should  either 
be  listed  as  an  approved  budgeted  line 
item  (if  the  obligation  will  arise  during 
the  budget  peri^)  or  in  an  appropriate 
supplementary  data  section  (if  the 
obligation  will  not  arise  during  the 
budget  period).  If  the  information  is  to 
be  included  in  the  comprehensive 
annual  financial  report,  the  Agency 
anticipates  that  it  would,  in  most  cases, 
be  in'duded  in  the  Hnancial  section  as 
a  footnote  to  the  annual  hnancial 
statements. 

3.  Recordkeeping  and  Reporting 
Component  (Section  258.74(f)(3) 

As  discussed  above,  today’s  proposed 
rule  would  require  local  governments 
using  the  financial  test  to  prepare  an 
annual  financial  report  in  compliance 
with  Generally  Accepted  Accounting 
Principles  (GAAP)  for  governments.  In 
addition,  in  order  to  confirm  that  the 
self-implementing  requirements  of  the 
proposed  test  have  been  met,  today’s 
rule  would  require  local  governments  to 
document  their  use  of  the  test  by 
placing  four  items,  which  are  described 
below,  in  the  facility  operating  record. 

In  addition,  owners  and  operators 
would  be  required  to  update  these  items 
annually,  and  to  notify  the  State 
Director  and  obtain  alternative  financial 
assurance  if  the  local  government  is  no 
longer  able  to  pass  the  financial  test. 

It  should  be  noted  that  these 
provisions  of  today’s  proposal  contain 
timeframes  for  recordkeeping  and 
reporting  events.  While  owners  and 
operators  in  unapproved  States  would 
have  to  meet  these  conditions.  States 
with  approved  programs  would  be  free 
to  develop  their  own  reasonable 
timeframes. 

a.  Chief  financial  officer  (CFO)  letter 
(section  258.74(p(3)(i)(A).  A  letter  to  the 
facility’s  operating  record  must  be 
signed  by  ^e  local  government’s  chief 
financial  officer  (CFO)  and  placed  in  the 


facility’s  operating  record.  The  letter 
must  demonstrate  that  the  local 
government  has  complied  with  the 
financial  component  of  the  test  and  is 
not  currently  in  default  or  running  large 
operating  deficits.  The  letter  must  list 
all  cost  estimates  covered  by  the  test 
and  must  provide  evidence  that  the 
local  government  satishes  paragraph 
(f)(l)(i).  The  Agency  expects  that  this 
evidence  will  include  evidence  of  its 
bond  rating  or  a  worksheet  or  similar 
demonstration  showing  that  the  local 
government’s  annual  financial  data  meet 
the  speciHc  measures  required  by  the 
test.  In  addition,  the  CFO  letter  must 
certify  that  the  local  government  has 
met  the  other  conditions  described 
above:  (1)  That  the  local  government’s 
Hnancial  statements  are  prepared  in 
conformity  with  GAAP  for  governments, 
(2)  that  the  local  government  has  not 
operated  at  a  significant  operating 
deficit  in  each  of  the  past  two  Hscal 
years  and,  (3)  that  the  local  government 
is  not  in  default  on  any  outstanding 
general  obligation  bonds,  and  does  not 
have  outstanding  general  obligation 
bonds  rated  less  than  investment  grade. 
The  Agency  has  not  included  speciHc 
wording  for  the  CFO  letter  in  today’s 
proposj^  rule.  Approved  States 
implementing  a  Part  258  MSWLF 
program,  however,  may  wish  to 
consider  requiring  specific  wording  to 
facilitate  compliance  and  review. 

b.  Year-ena  financial  statements 
(section  258.74(f)(3)(i)(B).  The  second 
item  to  be  placed  in  the  operating  record 
is  the  local  government’s  independently 
audited  year-end  Hnancial  statements 
for  the  latest  fiscal  year,  including  the 
"unqualiHed  opinion”  (auditor’s 
opinion  contains  no  terms  that  qualify 
or  condition  his  or  her  opinion  that  the 
statements  are  fairly  stated  in 
accordance  with  GAAP  based  on  an 
audit)  of  the  auditor  who  must  be  an 
indepiendent,  certiHed  public 
accountant  or  an  appropriate  State 
agency  that  conducts  equivalent 
comprehensive  audits.  The  purpose  of 
this  opinion  is  to  ensure  that  the  data  in 
the  Hnancial  statements  fairly  represent 
the  financial  condition  of  the  local 
government.  In  unapproved  States,  the 
opinion  must  be  a  “clean”  or 
unqualiHed  opinion.  In  approved  States, 
however.  State  directors  may  chose  to 
allow  “qualified”  opinions  on  a  case-by¬ 
case  basis.  The  appropriate  State  agency 
may  substitute  for  the  independent 
certified  public  accountant. 

c.  Report  from  the  independent 
certified  public  accountant  or  state 
agency  (section  258.74(f)(3)(i)(C).  The 
third  item  to  be  placed  in  the  operating 
record  is  the  special  report  of  the 
independent  certiHed  public  accountant 


or  State  Agency  upon  examination  of 
the  chief  Hnancial  oHlcer’s  letter.  In  this 
special  report,  the  accountant  must 
confirm  that  the  data  used  in  the  CFO 
letter  to  pass  the  test  were  taken 
directly,  or  appropriately  derived  from, 
the  audited  year-end  Hnancial 
statements.  The  special  report  must 
state  that,  in  connection  with  that 
examination,  no  matters  came  to  the 
accountant’s  attention  that  caused  him 
to  believe  that  the  data  in  the  CFO  letter 
should  be  adjusted.  The  appropriate 
State  agency  that  conducts  equivalent 
audits  may  substitute  for  the 
independent  certified  public 
accountant. 

d.  Timeframes  for  recordkeeping 
events  (section  258.74(f)(3)(ii)  and  (iv). 
Today’s  proposal  would  require  owners 
and  operators  to  place  the  items 
described  above  into  the  facility’s 
operating  record  within  speciHc 
timeframes.  In  the  case  of  closure  and 
post-closure  care,  these  items  must  be 
placed  in  the  operating  record  prior  to 
the  initial  receipt  of  waste  or  the 
effective  date  of  this  rule,  whichever  is 
later,  or  in  the  case  of  corrective  action, 
no  later  than  120'days  following 
selection  of  a  corrective  action  remedy. 

It  should  be  noted  that  these 
timeframes  would  be  applicable  in 
unapproved  states.  States  with  approved 
programs  would  be  free  to  develop  their 
own  reasonable  timeframes. 

Under  today’s  proposed 
§  258.74{f)(3)(iv),  owners  and  operators 
would  no  longer  be  required  to  meet  the 
recordkeeping  requirements  of  the 
Hnancial  test  when  they  substitute  an 
alternate  Hnancial  assurance  mechanism 
or  when  they  are  no  longer  required  to 
.  obtain  Hnancial  assurance. 

e.  Annual  updates  of  financial  test 
documentation  (section  258.74(f)(3)  (Hi) 
and  (v).  Because  the  Hnancial  condition 
of  local  governments  can  change  over 
time,  the  local  government  Hnancial  test 
proposed  today  would  require  a  local 
government  to  annually  update  all 
financial  test  documehtation,  including 
each  of  the  items  described  above, 
within  90  days  of  the  close  of  the  local 
government’s  Hscal  year.  Local 
governments  with  Hscal  cycles  that  are 
more  than  one  year  must  update  their 
estimate  at  least  every  12  months  based 
on  an  unaudited  Hnancial  statements 
reviewed  by  an  independent  public 
accountant  or  a  state  agency  and  must 
also  update  the  documentation  based  on 
audited  information  at  the  close  of  the 
Hscal  cycle. 

If  the  local  government  can  no  longer 
meet  the  terms  of  the  Hnancial  test,  the 
owner  or  operator  must  send  notice  to 
the  State  Director  of  intent  to  establish 
alternative  Hnancial  assurance.  This 
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notice  must  be  sent  within  90  days  after 
the  end  of  the  fiscal  year  for  which  the 
year-end  financial  data  show  that  the 
owner  or  operator  no  longer  meets  the 
requirements.  The  owner  or  operator 
must  provide  alternative  financial 
assurance  within  120  days  after  the  end 
of  such  fiscal  year. 

4.  Calculation  of  Costs  to  be  Assured 
(section  258.74(f)(4) 

a.  The  43  percent  threshold.  Section 
258.74(f)(4)  of  today’s  proposal  would 
allow  local  governments  to  use  the 
financial  test  to  assure  costs  that  equal 
up  to  43  percent  of  the  local 
government’s  total  annual  revenue.  This 
provision  is  designed  to  maximize  the 
availability  of  the  local  government 
financial  test  to  financially  sound  local 
governments  while,  at  the  same  time, 
assure  that  the  costs  that  a  local 
govenunent  seeks  to  assure  are 
reasonable  relative  to  its  size.  The 
Agency  is  proposing  this  provision 
b^ause  it  believes  &at  even  a 
financially  sound  local  government  will 
not  be  able  to  meet  environmental 
obligations  that  are  very  large  relative  to 
its  size. 

Dxjuring  the  development  of  this 
proposal,  the  Agency  considered 
incorporating  a  relative  financial 
strength  ratio  into  the  financiaUest. 
Owners  and  operators  would  have  been 
required  to  meet  this  financial  strength 
ratio  or  they  would  have  been  ineligible 
to  use  the  financial  test  to  assure  any  of 
the  costs  associated  with  their  facilities. 

The  Agency  rejected  the  “pass-fail” 
approach  of  the  relative  financial 
strength  ratio  because  it  recognized  that 
many  local  governments  that  were 
otherwise  fiscally  sound  would  be 
disqualified  because  they  could  not 
assure  100  percent  of  the  costs  required. 
This  would,  in  particular,  disqualify 
smaller  local  governments.  On  the  other 
hand,  the  Agency  also  believed  that  the 
size  of  the  local  government  relative  to 
its  environmental  obligations  was  a 
fundamental  factor  that  must  be 
considered  by  the  financial  test  in  order 
for  it  to  effectively  ensure  the 
availability  of  adequate  funds  to  address 
environmental  ne^s.  The  Agency 
believed  that  where  the  costs  of  closure, 
post-closure,  and  corrective  action 
associated  with  a  MSWLF  are  large 
relative  to  the  financial  size  of  the 
community,  the  local  government, 
regardless  of  its  financial  condition, 
may  not  be  able  to  meet  those 
obligations  on  its  own. 

To  address  these  concerns,  the 
Agency  developed  the  approach 
propo^  in  this  rule.  Today’s  proposed 
approach  considers  the  same  factors  as 
the  relative  financial  strength  ratio 


(assured  costs/total  annual  revenue)  but- 
does  not  eliminate  local  governments 
from  using  the  test.  Rather,  under  this 
proposal,  the  total  annyal  revenue  of  a 
local  government  determines  what 
portion  of  its  obligations  it  can  assure 
through  the  financial  test.  Based  on  the 
analysis  it  conducted  to  develop  the 
relative  financial  strength  ratio,  the 
Agency  is  proposing  that  those 
obligations  be  limited  to  an  amount 
equal  to  43  percent  of  the  local 
government’s  total  annual  revenue. 

During  the  development  of  this 
provision,  the  Agency  conducted  an 
analysis,  which  is  summarized  below. 
This  analysis  supports  the  Agency’s 
proposal  to  allow  local  govermnent’s  to 
assure  costs  that  equal  up  to  43  percent 
of  the  local  government’s  total  revenue. 

In  selecting  the  43  percent  figure,  the 
Agency  made  assumptions  (based  on 
public  finance  literature)  about  the 
percent  of  total  revenues  which,  without 
unreasonable  stress,  a  local  government 
could  devote  annually  to  meet 
environmental  obligations  over  a  typical 
bonding  period.  First,  the  Agency 
assumed  that  the  local  government 
would  spread  the  costs  over  20  years. 
Using  the  same  calculations  that  a  bank 
would  use  to  calculate  the  monthly 
payments  on  a  homebuyer’s  mortgage, 
the  Agency  calculated  ^e  annual 
payment  a  local  government  would  have 
to  make  on  a  20-year  loan  at  a  10 
percent  rate  of  interest  to  meet  its 
assured  costs.  The  Agency  then 
assumed  that  those  annual  payments 
should  be  equal  to  a  maximum  of  5 
percent  of  total  annual  revenue.  Based 
on  these  assumptions,  a  local 
government  could  borrow  an  amoimt 
equal  up  to  43  percent  of  its  total  annual 
revenue,  without  unreasonable  financial 
stress. 

While  the  Agency  realizes  that  a  10 
percent  interest  rate  does  not  reflect 
current  interest  rates,  the  Agency  chose 
to  use  an  interest  rate  that  more  closely 
reflects  a  long  term  average  interest  rate, 
believing  that  long  term  averages  are 
likely  to  fluctuate  less  than  interest  rates 
taken  at  different  points  in  time. 

The  Agency  solicits  comment  on  the 
analysis  it  conducted  to  determine  the 
43  percent  threshold.  Specifically,  the 
Agency  requests  comment  on  using:  (1) 
A  long  term  average  interest  rate,  (2)  the 
interest  rate  in  efiect  at  the  time  of 
promulgation,  (3)  a  short  term  average 
interest  rate,  or  (4)  a  moving  average 
interest  rate.  The  Agency  also  solicits 
comment  on  periodically  revising  the 
threshold  value  of  this  ratio  (e.g., 
recalculating  on  an  annual  basis,  every 
5  years,  or  another  timefiame).  Finally, 
the  Agency  solicits  comment  on  sources 
for  determining  the  interest  rate. 


including  but  not  limited  to  tbe  “Daily 
Municipal  Bond  Index”  as  published  in 
the  Wall  Street  Journal. 

A  full  discussion  of  the  development 
of  this  provision  can  be  found  in  the 
docket  for  today’s  rulemaking,  both  in 
the  Background  Document  and  in  a 
document  entitled  “Supplementary 
Information — ^Development  of  the  Local 
Government  Financial  Test”  (see 
discussion  of  the  relative  financial 
strength  ratio). 

The  Agency  believes  that  this 
approach  will  allow  many  local 
governments  to  assure  all  of  the  closure, 
post-closure,  and  corrective  action  costs 
associated  with  their  MSWLFs  using  the 
financial  test.  In  addition,  those  local 
govenunents  whose  costs  are  large 
relative  to  their  local  government  size, 
but  who  are  financially  sound  and, 
therefore,  would  otherwise  meet  the 
requirements  of  the  financial  test,  will 
be  able  to  assure  a  portion  of  their 
obligations.  They  will  be  required  to 
obtain  a  guarantee  or  one  of  the  other 
available  financial  mechanisms  only  for 
the  remainder  of  their  obligations.  Thus, 
the  approach  proposed  by  the  Agency 
will  save  many  local  government 
owners  and  operators  a  significant 
portion  of  the  costs  associated  with 
obtaining  an  alternate  instrument. 

For.  example,  assume  that  a  local 
govenunent  meets  all  of  the  other 
requirements  of  today’s  proposal  and 
seeks  to  assure  costs  of  $15  million  but 
43  percent  of  its  total  annual  revenue 
equals  only  $10  million.  Under  today’s 
proposal,  ^at  local  government  could 
use  the  financial  test  to  assure  for  $10 
million,  and  would  be  required  to 
prociue  an  alternate  instrument  for  the 
remaining  $5  million  in  costs.  The 
amount  assured  through  the  financial 
test  combined  with  the  amount  assured 
through  the  alternative  instrument  then 
would  total  to  the  required  $15  million, 
and  the  cost  to  the  owner  or  operator  of 
procuring  the  alternative  instrument 
would  be  lower  than  the  cost  of 
procuring  that  alternative  instrument  for 
the  full  $15  million  amount. 

The  Agency  estimates  that  32  percent 
of  all  local  governments  that  own  or 
operate  MSWLFs  can  use  the  financial 
test  for  all  of  their  obligations  and  that 
of  local  governments  with  total  annual 
revenues  of  over  $2  million,  57  percent 
can  pass  for  all  of  their  Subtitle  D 
obligations.  The  Agency  solicits 
comments  on  the  appropriateness  of 
these  pass  rates,  together  with 
supporting  information. 

o.  Accounting  for  other  environmental 
obligations.  Under  several  programs,  the 
Agency  currently  allows  the  use  of  a 
financial  test  as  a  mechanism  to 
demonstrate  financial  assurance  for 
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environmental  obligations.  These 
include  obligations  for  MSWLFs  under 
40  CFR  part  258,  hazardous  waste 
treatment,  storage,  and  disposal 
facilities  under  40  CFR  parts  264  and 
265,  petroleum  underground  storage 
tanks  under  40  CFR  part  280,  UIC 
facilities  under  40  CHt  part  144,  and 
PCB  commercial  storage  facilities  under 
40  CFR  part  761.  Under  each  of  those 
programs,  the  Agency  requires  that  the 
owner  or  operator  include  all  of  the 
costs  it  is  assuring  through  a  hnancial 
test  when  it  calculates  its  obligations. 

This  policy  prevents  an  owner  or 
operator  from  using  the  same  assets  to 
assure  different  obligations  under 
different  programs. 

The  Aj^ncy  believes  that  where  an 
owner  or  operator  is  using  a  financial 
test  to  assure  costs  under  more  than  one 
regulatory  program,  it  is  important  to 
assure  that  all  such  assured  costs  are 
taken  into  account  to  determine  the 
owner  or  operator’s  ability  to  meet  those 
costs.  Thus,  consistent  with  Agency 
policy,  §  258.74(f)(4)(ii)  of  today’s 
proposal  would  require  a  local 
government  using  a  financial  test  for  its 
subtitle  D  c^ligations  to  also  include 
those  costs  covered  under  other  Agency 
programs  when  it  calculates  assured 
costs. 

However,  the  Agency  recognizes  that 
costs  associated  with  corrective  action 
may  be  quite  hi^.  Under  these 
circumstances,  local  governments  may 
not  be  able  to  demonstrate  financial 
responsibility  for  the  full  amount  of  t, 
these  obligations.  'Th^Agency  solicits 
comment  on  how  to  accommodate  high 
corrective  action  costs. 

B.  Local  Government  Guarantee  (Section 
258.74(h)) 

Today’s  proposed  rule  would  allow  a 
local  government  to  guarantee  tlie  costs 
of  closure,  post-closure  and  corrective 
action  costs  associated  with  a  MSWLF 
owned  by  another  local  government  or 
by  a  private  business.  The  local 
government  guarantor  must  promise  to 
take  responsibility  for  the  obligations  of 
the  owner  or  operator  if  the  owner  or 
operator  fails  to  do  so  and  provide  proof 
that  it  passes  the  financial  test 
requirements. 

Local  governments  may  wish  to 
guarantee  those  obligations  for  a  variety 
of  reasons.  For  example,  in  order  to 
preserve  its  waste  disposal  options,  a 
county  may  decide  to  provide  a 
guarantee  on  behalf  of  another  local 
government  that  owns  or  operates  the 
MSWLF  to  which  it  sends  waste. 
Alternatively,  a  local  government  may 
issue  a  guarantee  to  ensure  proper 
closure  of  a  nearby  private  facility  or  . 
because  of  the  nature  of  the  relationship 


between  itself  and  an  owner  or  operator 
(e.g.,  the  owner  or  operator  may  be  a 
special  district  associated  with  the 
guarantor). 

Today’s  rule  proposes  a  mechanism 
by  which  local  governments  caii 
guarantee  the  costs  of  a  MSWLF  owner 
or  operator.  The  mechanism  requires  the 
guarantor  to  enter  a  contract  promising 
to  fund  or  fulfill  the  assured  obligations 
(i.e.,  closure,  post-closure  care,  or 
corrective  action)  if  the  MSWLF  owner 
or  operator  fails  to  do  so.  In  addition, 
the  local  government  guarantor  must 
provide  appropriate  documentation  of 
the  guarantee  contract  to  the  owner  or 
operator,  and  must  meet  all 
requirements  of  the  local  government 
financial  test.  The  terms  of  the 
guarantee  contract  must  specify  that,  if 
the  owner  or  operator  fails  to  perform 
closure,  post-closure  care,  or  corrective 
action  in  accordance  with  the 
requirements  of  Part  258,  the  guarantor 
will  do  so  or  establish  a  trust  fund  as 
specified  in  §  258.74(a)  in  the  name  of 
the  owner  or  operator.  The  required 
documentation  must  be  placed  in  the 
operating  record,  in  the  case  of  closure 
and  post-closure  care,  prior  to  the  initial 
receipt  of  waste  or  the  effective  date  of 
this  rule,  whichever  is  later,  or  in  the 
case  of  corrective  action,  no  later  than 
120  days  following  selection  of  a 
corrective  action  remedy.  The  financial 
test  documentation  from  the  guarantor 
must  be  updated  annually,  in 
accordance  with  the  requirements  of  the 
local  eovemment  financial  test. 

Today’s  proposal  requires  that 
guarantors  agree  to  remain  bound  under 
this  guarantee  for  so  long  as  the  owner 
or  operator  must  comply  with  the 
applicable  financial  assurance 
requirements  of  subpart  G  of  40  CFR 
part  258,  except  that  guarantors  may 
cancel  this  guarantee  by  sending  notice 
to  the  State  Director  and  to  the  owner 
or  operator.  Such  cancellation  cannot 
become  efiective  earlier  than  120  days 
after  receipt  of  such  notice  by  both  the' 
State  Director  and  the  owner  or 
operator. 

If  a  guarantee  is  cancelled,  the  owner 
or  operator  must,  within  90  days 
following  receipt  of  the  cancellation 
notice  by  the  owner  or  operator  and  the 
State  Director,  obtain  alternate  financial 
assurance,  place  evidence  of  that 
alternate  financial  assurance  in  the 
facility  operating  record,  and  notify  the 
State  Director.  If  the  owner  or  operator 
fails  to  provide  alternate  financial 
assurance  within  the  90-day  period,  the 
guarantor  must  provide  that  alternate 
assurance  within  120  days  following  the 
close  of  the  guarantor’s  most  recent 
fiscal  year,  place  evidence  of  the 
alternate  assurance  in  the  facility 


operating  record,  and  notify  the  State 
Director. 

If  the  local  government  guarantor  no 
longer  meets  the  requirements  of  the 
financial  test,  the  owner  or  operator 
must,  within  90  days  following  the  close 
of  the  guarantor’s  fiscal  year,  obtain 
alternative  assurance,  place  evidence  of 
the  alternate  assurance  in  the  facility 
operating  record,  and  notify  the  State 
Director.  If  the  owner  or  operator  fails 
to  provide  alternate  financial  assurance 
within  the  90-day  period,  the  guarantor 
must  provide  that  alternate  assurance 
within  120  days  following  the  close  of 
the  guarantor’s  most  recent  fiscal  year, 
obtain  alternative  assurance,  place 
evidence  of  the  alternate  assurance  in 
the  facility  operating  record,  and  notify 
the  State  Director.  While  the  proposed 
rule  does  not  specify  the  required 
wording  of  the  guarantee  contract,  an 
approv^  State  implementing  a  p>art  258 
program  may  wish  to  specify  wording  to 
ensure  that  the  contract  is  valid  and 
enforceable  in  that  State  and  is 
consistent  with  the  performance  criteria 
for  financial  assurance  mechanisms 
included  in  §  258.74(1).  Such  required 
wording  could  specify  the  guarantee 
contract  terms  described  above,  as  well 
as  any  additional  terms  necessary  under 
State  law  for  a  valid  and  enforceable 
contract. 

C.  Combination  of  Mechanisms  (section 
258.74(k)). 

The  Agency  recognizes  that  in  many 
cases  owners  and  operators  will  need  to 
use  a  combination  of  mechanisms  to 
assure  the  costs  associated  with  their 
MSWLFs.  First,  many  MSWLFs  are 
owned  and  operated  by  multiple  parties. 
Second,  in  many  cases,  the  owner  or 
operator  will  be  able  to  assure  part,  but 
not  all,  of  its  costs,  and  will  ne^  to 
obtain  a  guarantee  for  the  remainder  of 
the  costs.  In  other  cases,  the  owner  or 
operator  will  be  able  to  use  the  financial 
test  for  some  but  not  all  of  4ts  costs,  and ' 
will  need  to  obtain  another  instrument 
for  the  remainder.  Th«s,  to  increase 
flexibility  and  enhance  the  availability 
of  the  financial  test  to  owners  and  ! 

operators,  particularly  small  owners  and 
operators,  today’s  proposed  rule  would  ! 
allow  a  combination  of  mechanisms  to  { 
assure  the  costs  associated  with  ! 

MSWLFs.  j 

However,  the  proposed  rule  would  [ 
limit  the  combination  of  mechanisms  to  i 
those  that  require  payment,  rather  than  > 
performance.  The  Agency  is  proposing  ' 
this  limitation  because  it  believes  that,  | 
in  cases  of  default,  it  would  be  difficult 
to  enforce  a  combination  of  a 
performance  guarantee  or  performance 
bond  with  another  mechanism  due  to 
the  potential  complexity  of  dividing  the 
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required  obligation  to  perform  closure, 
po^-closure  care,  or  corrective  action. 

The  Agency  believes  that  there  will  be 
difficulties  in  implementing  multiple 
performance  guarantees  in  that  one 
guarantor  may  not  begin  performing  his 
share  of  the  closure,  post-closure,  or 
corrective  action  activities  until  another 
guarantor  has  performed  his  share  of 
these  activities.  Another  diHiculty  could 
be  that  guarantors  may  not  agree  about 
the  amount  of  their  share  of  the 
activities  that  they  have  agreed  to 
perform.  The  Agency  believes  that  it  is 
much  easier  to  implement  payment 
guarantees  in  that  each  guarantor  knows 
exactly  how  much  it  has  agreed  to  place 
in  the  standby  trust  fund  in  the  event 
that  the  owner  or  operator  does  not 
perform  required  activities.  However, 
the  Agency  is  soliciting  comment  on  the 
combination  of  performance  and/or 
payment  guarantees. 

V.  Request  for  Comment  on  Allowing 
Chvners  and  Operators  to  Discount 
Costs 

The  financial  assurance  requirements 
in  many  EPA  program  areas  (e.g.,  RCRA 
subtitles  C  and  D,  TSCA  PCBs)  require 
owners  and  operators  to  calculate  cost 
estimates  in  current  dollars,  and 
aggregate  these  estimates  (even  though 
these  costs  may  be  incurred  many^ears 
in  the  future).  Owners  must  obtain  a 
financial  responsibility  instrument  for  at 
least  the  amount  of  this  aggregated  cost 
estimate.  The  RCRA  regulations 
currently  do  not  allow  owners  and 
operators  to  adjust  this  aggregated  cost 
estimate  to  reflect  the  fact  that  these 
activities  are  scheduled  to  occur  in 
future  years. 

The  Agency  has  received  many 
requests  to  allow  o'wners  and  operators 
to  meet  the  financial  assurance 
requirements  based  on  the  present  value 
of  these  future  obligations.  In  a 
rulemaking  petition  submitted  on 
February  16, 1990,  the  National  Solid 
Wastes  Management  Association 
(NSWMA)  recommended  that  the 
Agency  allow  firms  to  use  a  present 
value  based  on  a  discount  rate  to 
estimate  their  costs  for  post-closure  care 
and  for  the  extended  care  portion  of 
corrective  action.  (The  NSWMA'petition 
can  be  found  in  the  docket  of  today’s 
rulemaking.)  In  addition,  the  Agency 
has  received  public  comment  making 
similar  requests  during  the  development 
of  other  financial-responsibility-related 
rules.  The  Agency  recognizes  that  this  is 
an  issue  of  interest  to  many  parties,  and 
has  reviewed  and  considered  all 
comments  received  to  date. 

In  general,  the  argument  presented  by 
commenters  is,  because  these 
expenditures  are  scheduled  to  occur  in 


the  future  (often  many  years  in  the 
future),  a  financial  instrument  for  less 
than  the  aggregate  costs  (i.e.  the 
"present  value"  of  the  aggregated  costs) 
would  pay  off  these  expenditures  in  the 
future.'  lliis  is  the  ca.se  because  there  is 
a  time  dimension  to  the  value  of  a 
monetary  or  financial  instrument — $100 
in  hand  today  is  worth  more  than  a 
(guaranteed)  promise  to  pay  $100  in  ten 
years.  One  hundred  dollars  invested 
today,  for  example,  in  a  ten-year 
Treasury  bond  paying  at  an  interest  rate 
of  7  percent  will  pay  back  $197  ten 
years  from  now,  assuming  that  interest 
is  compounded  continually. 

The  Agency  has  not,  however, 
proposed  to  allow  owners  and  operators 
to  discount  costs  because  the  Agency 
reinains  unconvinced  that  by  doing  so  it 
would  assure  that  adequate  funds  will 
be  available  in  a  timely  manner  to 
perform  required  activities  in  the  event 
that  the  owner  or  operator  is  unable  or 
unwilling  to  perform  these  activities. 

First,  tne  Agency  is  concerned  that  for 
an  approach  based  on  discounting  to  be 
effective,  it  is  important  that  the  owner 
or  operator  be  able  to  predict  with 
certainty  when  the  costs  will  incur.  For 
example,  an  owner  or  operator  who 
estimates  that  the  closure  costs  of  its 
MSWLF  will  be  $10  million  to  occur  20 
years  in  the  futiire  would  only  have  to 
demonstrate  financial  responsibility  for 
$2.6  million  today,  assuming  a  7  percent 
discount  rate.  If  that  MSWLF 
unexpectedly  has  to  close,  it  may  not 
have  sufficient  resources  to  properly 
complete  all  closure  activities  since  the 
amount  of  financial  responsibility  could 
be  substantially  less  than  the  actual 
need. 

Despite  these  concerns,  the  Agency  is 
interested  in  allowing  owners  and 
operators  to  discount  costs  under  the 
subtitle  D  program  wherever  it  can  do 
so  and  still  assure  that  sufficient 


■  In  order  to  make  comparisons  between 
alternative  rmancial  instruments  on  capital 
investment  decisions  involving  different  streams  of 
ftayments  over  time,  financial  analysts,  economists, 
etc.,  calculate  the  "present  value”  pf  the 
alternatives.  This  method  involvesf  calculating  in 
terms  of  current  dollars  using  the  interest  rate— or 
discount  rate — present  value  of  a  promised  future 
receipt  (or  expenditure).  For  example,  at  a  7  percent 
interest  rate,  an  investor  would  be  indifferent 
between  receiving  $100  five  years  from  now  or 
receiving  $71.30  today.  The  present  value,  then  of 
the  promise  to  pay  $100  in  five  years  (at  a  discount 
rate  of  7  percent)  would  be  $71.30.  In  much  the 
same  way,  if  the  Agency  allowed  owners  and 
operators  to  discount  their  future  costs  when  they 
demonstrated  financial  respoiisibility,  an  owner  or 
operator  who  had  a  $10  million  closure  scheduled 
to  occur  20  years  in  the,future  could  demonstrate 
financial  responsibility  for  as  little  as  $2.6  million 
today,  assuming  they  could  invest  that  amount  at 
the  same  7%  interest  (or  discount)  rate  described 
above.  The  efiect  of  discounting  becomes  more 
pronounced  as  tlw  time  p^od  and  discount  rate 
increase. 


resources  will  be  available  to  perform 
required  activities.  The  Agency  believes 
that  discounting  may  be  more 
applicable  for  some  activities  than 
others.  For  example,  where  the  cost  of 
an  activity  is  known,  the  timing  of  the 
activity  can  be  predicted  with  a  greater 
degree  of  certainty,  or  where  the  activity 
takes  place  over  an  extended  time 
period,  it  may  be  appropriate  to 
discount  costs.  Although  current 
regulations  require  owners  to  have  the 
financial  resources  to  carry  out  all 
closure  and  post-closure  activities  in 
one  year,  some  activities,  such  as  post¬ 
closure  groundwater  monitoring,  can 
only  be  done  over  several  decades. 
Therefore,  even  if  a  landfill  must  close 
unexpectedly,  certain  activities  (like 
post-closure  care)  and  the  associated 
costs  will  still  occur  over  a  number  of 
years  in  the  future.  EPA  could  allow 
owners  to  discount  these  costs  in 
computing  their  obligations.  However, 
where  the  timing  and  costs  associated 
with  an  activity  are  not  known, 
discounting  may  not  be  appropriate. 

Because  of  its  interest  in  allowing 
owners  and  operators  to  discount  costs, 
and  because  of  its  concerns  about 
allowing  them  to  do  so,  the  Agency 
solicits  comment  on  the  practice  of 
discounting,  and  how  it  might  be 
applied  to  the  subtitle  D  program.  The 
Agency  specifically  requests  comment 
and  supporting  information  on  the 
following  and  on  any  other  issues  that 
commenters  identify  regarding 
discounting  for  MSWLF  financial 
responsibility  requirements: 

(1)  Selection  of  a  discount  rate. 
Possible  options  include  short-  or  long¬ 
term  interest  rates,  private,  municipal  or 
Treasury  bonds,  or  some  other  measure 
of  interest  rate. 

(2)  Selection  of  a  method  that 
provides  adequate  assurance  that  funds 
will  be  available  in  the  event  of 
unexpected  closure. 

(3)  Selection  of  a  maximum  time 
period  over  which  costs  may  be 
discounted,  e.g.,  5, 10,  20,  or  50  years. 

(4)  Selection  of  activities  that  may  be 
appropriate  for  employing  discounting, 
e.g.,  post-closure  care  when  the  costs 
and  time  period  for  performing  this 
activity  may  be  estimated  with 
reasonable  accuracy. 

(5)  Selection  of  a  method  that 
minimizes  the  potential  complexities 
involved  in  administering  and  enforcing 
a  program  that  allows  discounting  of 
costs. 

Commenters  should  note  that  this 
request  for  comment  is  limited  to 
whether  discounting  should  be  allowed 
for  MSWLF  financial  assurance,  and  is 
not  intended  to  open  for  comment  other 
^nancial  assurance  regulations. 
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VL  Relationship  of  Today’s  Proposed 
Financial  Test  to  the  Financial  Test 
Proposed  for  Use  by  Local  Government 
Owners  and  Operators  of  Underground 
Storage  Tanks 

On  February  18, 1993,  the  Agency 
promulgated  a  financial  test  for  use  by 
local  government  owners  and  operators 
of  underground  storage  tanks  (USTs) 
under  subtitle  I  of  RQIA  (see  58  FR 
9026).  The  subtitle  I  criteria  provide 
mechanisms  for  local  governments  to 
demonstrate  financial  responsibility  to 
assure  the  costs  of  corrective  action  and 
third-party  liability  caused  by  releases 
from  USTs.  Local  governments  can 
demonstrate  financial  responsibility 
through  a  bond  rating  test,  a  worksheet 
test,  or  a  guarantee  from  another 
government  entity. 

While  today’s  subtitle  D  proposal 
includes  a  bond  rating  test,  a  ratio  test, 
and  a  guarantee  provision,  the  specific 
requirements  di^r  from  those 
promulgated  under  subtitle  I.  For 
example,  under  the  subtitle  1  criteria, 
local  governments  can  satisfy  the 
financial  responsibility  requirements  if 
they  have  issued  $1  million  or  more 
total  butstanding  investment-grade 
general  obligation  bonds.  Under  today’s 
proposed  subtitle  D  test,  local 
governments  with  investment-grade 
bonds  can  self-assure  for  up  to  the 
amount  that  equals  43  percent  of  the 
local  government’s  total  annual  revenue. 
Thus,  under  today’s  proposal  for 
subtitle  D,  local  governments  with 
investment-grade  bonds  will  be  able  to 
self-assure  for  at  least  part,  if  not  the  full 
costs  of  closure  and  post-closure  care. 

In  addition,  the  subtitle  I  worksheet 
test  and  the  subtitle  D  ratio  test  differ. 

In  both  cases.  EPA  sought  to  design  tests 
so  that  local  governments  without 
substantial  outstanding  bond  issues  can 
demonstrate  sound  fiscal  health.  Under 
the  subtitle  I  program,  the  local 
government  computes  a  weighted  sum 
of  six  hnancial  ratios  and  compares  the 
result  to  a  threshold  value.  Lo^l 
governments  can  satisfy  the  financial 
responsibility  requirements  if  the 
weighted  sum  exceeds  the  threshold. 
Local  governments  with  worksheet 
scores  below  the  threshold  must  provide 
an  alternative  financial  guarantee  or 
instrument  (e.g.,  a  trust  fund)  to  meet 
the  financial  responsibility 
requirements.  In  contrast,  the  proposed 
subtitle  D  worksheet  test  has  three 
financial  ratios,  each  with  a  threshold 
value.  A  local  government  scores  must 
satisfy  each  of  these  three  ratios  in  order 
to  self-assure;  if  the  local  government 
fails  one  ratio,  it  is  not  eligible  for  to  self 
assure  and  must  provide  an  alterative 


financial  instrument  to  meet  the 
financial  assurance  requirements. 

During  the  development  of  this 
proposal,  the  Agency  considered 
proposing  the  subtitle  I  local 
government  financial  test  for  the  subtitle 
D  program,  rather  than  the  financial  test 
propc^ed  today.  The  argument  for  doing 
so  would  be  that  the  purpose  behind  the 
financial  responsibility  requirement  is 
the  same  in  teth  programs,  that  is,  to 
ensure  that  adequate  funds  are  available 
when  needed,  and  that  the  criteria  for 
measuring  a  local  government’s  fiscal 
condition  should  be  the  same  as  well. 
Further,  the  Agency  should  use  the 
same  test  for  the  two  programs  because 
consistency  serves  to  simplify 
compliance  with  the  financial 
responsibility  requirements  of  different 
programs. 

However,  while  the  Agency  generally 
strives  to  maintain  consistency  between 
programs,  the  Agency  believes  that  there 
are  important  policy  reasons  to  use  a 
difierent  test  for  the  two  programs, 
which  outweigh  the  arguments 
discussed  above.  Basically,  the  Agency 
found  that  the  difference  in  the  size  of 
the  obligations  under  the  two  programs, 
and  the  difference  in  the  certainty  of 
those  costs  occurring  support  the  use  of 
difierent  tests  for  the  two  programs. 
These  difierences,  and  the  basis  for  the 
agency’s  decision  to  propose  a  difierent 
financial  test  for  the  subtitle  D  program, 
are  discussed  below.  More  detailed 
discussion  of  this  issue  can  be  found  in 
the  docket  for  today’s  rulemaking  (see 
“Justification  for  the  Development  of 
Difierent  Local  Government  Financial 
Tests  Under  subtitles  D  and  I,’’  July  12, 
1990). 

The  subtitle  D  and  I  programs  require 
owness  and  operators  to  assure  for 
difierent  kinds  of  costs.  Subtitle  D 
requires  owners  and  operators  to 
demonstrate  financial  responsibility  for 
the  costs  of  closure,  post-closure  care, 
and  corrective  action  for  known 
releases.  However,  subtitle  I  requires 
that  demonstration  only  for  damages 
due  to  an  accidental  release. 

As  a  result,  the  first  significant 
difference  between  the  subtitle  D  and 
subtitle  I  financial  responsibility 
programs  is  the  size  and  range  of  the 
obligations  to  be  assured.  The 
obligations  under  subtitle  I  are  expected 
to  be  small  (ranging  fi‘om  $125,000  to  $1 
million  per  occurrence)  relative  to  the 
costs  of  closure,  post-closure  care,  and 
corrective  action  for  known  releases 
under  subtitle  D  (ranging  from  $1 
million  to  over  $29  million). 

The  second  notable  difierence  is  the 
certainty  of  the  obligations.  Since  a 
release  may  or  may  not  occur  at  an 
underground  storage  tank,  the  owner  or 


operator  of  an  underground  storage  tank 
may  or  may  not  incur  the  costs 
associated  with  a  release.  In  contrast, 
the  obligations  under  subtitle  D  are 
certain  to  occur,  that  is.  the  owner  or 
operator  of  a  MSWLF  will  incur  the 
costs  associated  with  closure  and  post¬ 
closure  care  of  that  landfill. 

The  Agency  believes  that  the  financial 
tests  for  the  two  programs  should  meet 
these  different  programmatic  needs. 

Thus,  to  take  into  account  the  financial 
size  of  the  local  government  relative  to 
the  obligations  it  seeks  to  assure  because 
of  the  magnitude  of  the  costs  associated 
with  MSWLFs,  the  Agency  is  proposing 
that  a  local  government  be  allowed  to 
assure  costs  up  to  an  amount  equal  to 
43  percent  of  its  total  annual  revenue 
through  the  financial  test.  Since,  in  part, 
EPA  is  concerned  that  private  bond 
rating  agencies  may  also  systematically 
omit  future  environmental  liabilities 
from  their  analyses,  local  governments 
with  investment-grade  bonds  must  also 
pass  this  test.  To  assure  that  the 
financial  test  does  not  exclude  small 
local  governments,  the  approach 
proposed  today  would  allow  a  local 
government  that  could  not  pass  the  test 
for  all  of  its  obligations  to  use  the  test 
to  assure  for  part  of  those  obligations. 

For  the  reasons  discussed  above,  the 
Agency  is  proposing  a  different 
approach  for  the  subtitle  D  program 
from  the  approach  adopted  for  the 
subtitle  I  program.  However, 
recognizing  the  value  of  using  one  local 
government  financial  test  across  all 
Agency  programs  requiring 
demonstration  of  financial 
responsibility,  the  Agency  requests 
comments  on  tlie  use  of  the  subtitle  I 
test  for  the  subtitle  D  program  as  well 
as  the  use  of  any  other  local  government 
financial  test  that  is  a  better  predictor  of 
financial  strength  and  will  assure  that 
adequate  funds  are  available  for 
required  activities.  Commenters  should 
submit  information  that  supp>orts  their 
comments.  In  additiomthe  Agency  also 
solicits  comment  on  whether  local 
governments  (and  the  public)  are  more 
likely  to  set  aside  financial  resources  for 
a  certain  event  (a  MSWLF  closure)  than 
an  uncertain  event  (an  UST  release). 
Finally,  the  Agency  requests  comment 
on  the  appropriateness,  should  the 
Agency  decide  to  use  a  subtitle  I 
approach,  of  modifying  that  test  to  allow 
owners  and  operators  to  assure  for  part 
of  their  obligations  when  they  cannot 
self-assure  for  the  full  amount. 

Vn.  State  Program  Approval 
Section  4005(c)  of  RCRA  requires  that 
each  State  adopt  and  implement  a 
“permit  program  or  other  system  of 
prior  approval  and  conditions" 
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adequate  to  assure  that  each  facility  that 
may  receive  HHW  or  SQG  waste  will 
comply  with  the  revised  MSWLF 
criteria.  Each  State  must  adopt  and 
implement  a  permit  program  not  later 
than  18  months  after  October  9, 1991. 

EPA  is  required  to  “determine  whether 
each  State  has  developed  an  adequate 
proCTam"  pursuant  to  section  4005(c). 

EPA  plans  to  propose  a  State/Tribal 
Implementation  rule  which  will 
establish  adequacy  determination 
requirements  and  procedures  for  State 
MSWLF  pmmit  programs,  including 
submission  of  a  MSWLF  permit  program 
applicaticm.  EPA  also  plans  to  propose 
to  extend  eligibility  for  MSWLF  permit 
program  approval  to  Indian  Trib^  The 
statute,  however,  does  not  require  these 
rules  to  be  in  place  before  EPA  assesses 
the  adequacy  of  any  State  or  Tribal 
program. 

As  part  of  these  rules,  the  Agency 
plans  to  include  procediuos  for 
submitting  revised  applications  for  State 
and  Tribal  program  adequacy 
determinations  should  a  State  or  Tribe 
revise  its  permit  program  once  deemed 
adequate.  Program  revision  may  be 
necessary  when  the  pertinent  Federal 
statutory  or  regulatory  authority  is 
changed,  when  State  or  Tribal  statutory 
or  regulatory  authority  or  relevant 
guidance  cbanges,  or  when  '* 

responsibility  for  the  State  or  Tribal 
program  is  shifted  within  the  lead 
agency  or  to  a  new  or  different  State  or 
Tribal  agency  or  agencies.  These 
changes  may  require  revision  to  a  State’s 
or  Tribe’s  permit  program  application  as 
well. 

The  statute  does  not  establish  any 
mandatory  timeframes  for  submitting 
such  modifications  so  the  State  or  Tribal 
submission  should  be  negotiated  by  the 
State  or  Tribal  Director  and  the  Regional 
Administrator.  This  arrangement  should 
minimize  potential  disruption  to 
ongoing  program  activities. 

A  State  or  Tribe  that  receives  permit 
program  approval  prior  to  the  final 
promulgation  of  today’s  rule  and  later 
elects  to  adc^t  the  financial  test  and 
local  government  guarantee  mechanisms 
should  work  with  its  respective 
Regional  EPA  office  as  it  proceeds  to 
revise  its  permit  program.  EPA  does  not 
interpret  ^e  statute  to  require  that  each 
and  every  program  change  a  State  or 
Tribe  m^es  %vill  require  a  revised 
permit  program  application.  Rather, 
only  certain  changes  that  raise  issues 
warranting  a  detailed  review  by  EPA 
and  an  opportunity  for  public  comment 
will  necessitate  a  revis^  application. 
EPA  believes  that  State  and  Tribal 
compliance  with  today’s  proposal  will, 
in  most  cases,  not  require  a  revised 
permit  program  application,  since  this 


rule  merely  provides  additional  options 
for  demonstrating  financial 
responsibility.  Furthermore,  States  and 
Tribes  that  have  adopted  adequate 
financial  assurance  requirements 
without  this  local  government  test  and 
guarantee  will  not  need  to  take  any 
action  since  this  proposal  simply 
expands  the  number  of  options  available 
to  owners  and  operators  for 
demonstrating  financial  assurance. 

Vni.  fanplementation 

Today’s  proposal  follows  the  self- 
implementing  framework  of  the  revised 
criteria  (see  56  FR  50978).  Regardless  of 
whether  the  program  has  received  a 
determination  of  adequacy  frt)m  EPA, 
owners  and  operators  must  comply  with 
the  State  or  l^bal  program 
requirements.  For  example,  if  a  State  or 
Tribe  does  not  allow  a  local  government 
financial  test  or  guarantee  under  its 
permit  program,  an  owner  or  operator 
would  not  be  able  to  use  these  options 
to  comply  with  State  or  Tribal  law. 

It  should  be  noted  that  the  Agency 
believes  that  many  tribes  have  an 
accounting  structure  similar  or  identical 
to  those  of  most  local  governments.  To 
the  extent  that  tribes  meet  the 
requirements  the  financial  test 
proposed  today,  tribes  would  be  able  to 
demonstrate  financial  responsibility  for 
their  subtitle  D  obligations  through  the 
use  of  this  test.  However,  there  may  be 
tribes  and  local  government  units  that 
use  an  accounting  system  similar  or 
identical  to  those  of  roost  corporations. 
They  would  be  able  to  dmnonstrate 
financial  responsibility  for  their  subtitle 
D  obligations  through  the  use  of  the 
subtitle  D  Corporate  Hnancial  Test  that 
the  Agency  will  propose  in  a  later 
rulemaking. 

IX.  Econmnic  and  Regulatory  Impacts 
A.  Executive  Order  12866 

Under  Executive  Order  12866,  EPA 
must  determine  the  economic  impact  of 
a  rule.  The  Agoicy  conducted  an 
analysis  to  estimate  the  costs  that  would 
be  avoided  if  this  local  government 
financial  test  were  available  to 
municipalities,  and  determined  that  it 
would  save  local  governments  $138 
million  annually.  The  following 
discussion  outlines  and  solicits 
comment  on  the  Agency’s  analysis.  A 
complete  discussion  of  the  Agency’s 
analysis  can  be  found  in'the  docket  for 
today’s  proposal. 

The  Agency  selected  a  representative 
sample  of  local  government  owners  and 
operators  of  MSWLFs  and,  using 
financial  data  related  to  those  local 
governments,  determined  whether  they 
would  pass  the  ratio  component  of  the 


financial  test.  Based  on  this  sample,  the 
Agency  concluded  that  80  percent  of  all 
local  governments  that  own  or  operate 
a  MSWLF  would  be  able  to  use  the  ratio 
component  of  the  financial  test  for  at 
least  some  amount  of  their  subtitle  D 
obligations,  while  32  percent  of  all  local 
governments  would  be  able  to  use  the 
financial  test  for  all  their  subtitle  D 
obligations.  The  Agency  did  not  have 
available  the  bond  rating  information 
related  to  its  sample  of  owners  and 
operators  and.  therefore,  did  not  know 
whether  the  80  percent  pass  rate  would 
be  significantly  affected  by  the 
provision  of  this  proposal  that  excludes 
local  governments  with  bond  ratings 
that  are  lower  than  investment  grade. 

The  Agency  looked  at  information  it  had 
available,  i.e.,  the  bond  ratings 
associated  with  a  sample  of  local 
governments  (not  necessarily  owners 
and  operators  of  MSWLFs)  and  foimd 
that  a  very  low  percentage  had  lower 
than  investment  grade  ratings.  Based  on 
this  information,  the  Agency  concluded 
that  the  80  percent  pass  rate  would  not 
be  significantly  affe^ed  by  the  bond 
rating  exclusion.  The  bond  rating 
infor^don  is  available  in  the  docket 
for  this  proposal. 

To  calculate  the  cost  savings 
associated  with  this  rule,  the  Agency 
made  several  assumptions.  First,  the 
Agency  used  1987  data  to  estimate  the 
number  of  MSWLFs  in  the  subtitle  D 
universe,  the  costs  of  closure  and  post¬ 
closure  care  for  those  of  MSWLFs,  and 
the  number  of  local  governments.  The 
Agency  assumed  that  information  has 
not  changed  since  1987,  and  the 
financial  data  of  the  munidpelities  has 
held  constant  as  well.  The  Agency 
assumed  that  the  costs  of  closure  and 
post-closure  care  related  to  their 
MSWLFs  were  the  local  governments’ 
only  environmental  ohiigstions.  The 
Agency  further  assumed  that  the  cost  of 
oMaining  a  third-party  financial 
instrument,  such  as  a  letter  of  credit  or 
siuety  bond,  would  be  1.5  percent  of  the 
cost  estimate  of  closure  and  post-closure 
care  of  the  MSWLF.  Finally,  the  Agency 
assumed  that  all  local  governments  that 
send  their  solid  waste  to  a  MSWLF 
would  be  willing  to  provide  a  guarantee 
to  the  local  government  owning  or 
operating  the  MSWLF  to  the  extent  that 
they  are  able  to  provide  that  guarantee 
through  the  financial  test.  A  full 
discussion  of  this  analysis  can  be  found 
in  the  docket  for  this  rulemaking. 

The  Agency  solicits  conunent  on  the 
information  that  was  used  to  conduct  its 
analysis,  and  on  the  assumptions 
described  above.  Further,  the  Agency 
solicits  information  that  supports  or 
refutes  these  assumptions. 
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Finally,  when  the  Agency  estimated 
the  cost  savings  provided  by  today’s 
rule,  it  did  not  have  information 
regarding  the  number  of  local 
governments  that  have  outstanding 
investment  grade  bonds.  Therefore,  the 
Agency’s  analysis  was  based  on  the  ratio 
alternative  and  did  not  consider  the 
savings  that  would  he  provided  by  the 
bond  rating  alternative.  'The  Agency 
solicits  information  related  to  bond 
ratings,  such  as  the  number  of 
communities  that  have  bond  ratings,  the 
characteristics  of  those  bonds,  and  the 
characteristics  of  those  communities 
(particularly  size  as  measured  by  total 
annual  revenues)  with  bond  ratings. 

Section  VI  of  this  preamble  discusses 
the  possibility  of  adopting  the  subtitle  I 
local  government  financial  test  for  use 
in  the  subtitle  D  program.  The  preamble 
discusses  the  Agency’s  reasons  for 
developing  a  different  financial  test  for 
subtitle  D,  and  solicits  comment  on 
whether  the  subtitle  I  test  could  be  used 
for  the  subtitle  D  universe.  The  Agency 
w'ill  review  all  public  comment  it 
receives  on  this  issue  and,  if  significant 
public  comment  indicates  that  the 
subtitle  I  test  could  be  applicable  to  the 
subtitle  D  universe,  the  Agency  will 
conduct  additional  analysis  to  explore 
that  option. 

This  proposed  rule  would  not  result 
in  an  adverse  impact  on  the  ability  of 
U.S.-based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  of 
export  markets.  This  rule  has  been 
reviewed  by  the  OffiCe  of  Management 
and  Budget  in  accordance  with 
Executive  Orders  12291  and  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  601  et  seq.  at  the  time  an 
Agency  publishes  a  proposed  or  final 
rule,  it  generally  must  prepare  a 
Regulatory  Flexibility  Analysis  that 
describes  the  impact  of  the  rule  on  small 
entities,  unless  the  Administrator 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today’s  rule  adds  a  local  government 
financial  test  and  local  government 
guarantee  as  two  additional  mechanisms 
that  can  be  used  to  demonstrate 
financial  responsibility  for 
environmental  obligations.  Entities  able 
to  use  these  mechanisms  would  be 
allowed  to  demonstrate  financial 
responsibility  for  their  environmental 
obligations  without  incurring  the  costs 
of  obtaining  a  third-party  mechanism. 
Therefore,  pursuant  to  5  U.S.C.  605b,  I 
certify  that  this  regulation  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 


C.  Paperwork  Reduction  Act 

OMB  approved  the  information 
collection  requirements  of  the  MSWLF 
criteria,  including  financial  assurance 
criteria,  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.,  and  assigned  OMB  control 
number  2050-0122.  The  burden 
estimate  for  the  financial  assurance 
provisions  included  the  burden 
associated  with  obtaining  and 
maintaining  any  one  of  the  allowable 
financial  assurance  instruments, 
including  a  financial  test. 

The  public  may  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  Chief, 
Information  Policy  Branch,  PM-2136, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Afiairs,  Office  of 
Management  and  Budget,  728  Jackson 
Place  NW.,  Washington,  DC  20503 
(marked  “Attention;  Desk  Officer  for 
EPA’’). 

List  of  Subjects  in  40  CFR  Part  258 

Environmental  Protection,  Financial 
assurance.  Closure,  Post-closure, 
Corrective  action. 

Dated;  December  13, 1993. 

Carol  M.  Browmer, 

Administrator. 

40  CFR  part  258  is  proposed  to  be 
amended  as  follows: 

PART  258— CRITERIA  FOR  MUNICIPAL 
SOLID  WASTE  LANDFILLS 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3],  6944(a), 
and  6949(c);  33  U.S.C.  1345(d)  and  1345(e). 

2.  Section  258.74  is  amended  by 
removing  and  reserving  peuragraphs  (e) 
and  (g)  and  by  revising  paragraphs  (f), 
(h),  and  (k)  to  read  as  follows; 

§258.74  Allowable  mechanisms. 
***** 

(e)  [reserved] 

(f)  Local  government  financial  test.  An 
owner  or  operator  that  satisfies  the 
requirements  of  paragraphs  (f)  (1) 
through  (3)  of  this  section  may 
demonstrate  financial  assurance  up  to 
the  amoimt  specified  in  paragraph  (f)(4) 
of  this  section: 

(1)  Financial  component,  (i)  The 
owner  or  operator  must  satisfy  one  of 
the  following: 

(A)  If  the  owner  or  operator  has 
outstanding  general  obligation  bonds,  it 


must  have  a  current  rating  of  Aaa,  Aa, 

A,  or  Baa,  as  issued  by  Moody’s,  or 
AAA,  AA,  A,  or  BBB,  as  issued  by 
Standard  and  Poor’s  on  all  outstanding 
general  obligation  bonds;  or, 

(B)  If  the  owner  or  operator  does  not 
have  outstanding  general  obligation 
bonds,  it  must  satisfy  each  of  the 
following  financial  ratios: 

(1)  A  ratio  of  cash  plus  marketable 
seciurities  to  total  expenditures  greater 
than  or  equal  to  0.05;  and 

(2)  A  ratio  of  annual  debt  service  to 
total  expenditures  less  than  or  equal  to 
0.20;  and 

(3)  A  ratio  of  long-term  debt  issued 
and  outstanding  to  capital  expenditures 
less  than  or  equal  to  2.00. 

(ii)  The  owner  or  operator  must 
prepare  its  financial  statements  in 
conformity  with  Generally  Accepted 
Accounting  Principles  for  governments. 

(iii)  An  owner  or  operator  is  not 
eligible  to  assure  its  obligations  under 
this  paragraph  (f)  if  it: 

(Aj  Is  currently  in  default  on  any 
outstanding  general  obligation  bonds, 

(B)  Has  an  outstanding  general 
obligation  bonds  rated  lower  than  Baa  as 
issued  by  Moody’s  or  BBB  as  issued  by 
Standard  and  Poor’s,  or 

(C)  Operated  at  a  deficit  equal  to  five 
percent  or  more  of  total  annual  revenue 
in  either  of  the  past  two  fiscal  years,  or 

(D)  Receives  an  adverse  opinion, 
disclaimer  of  opinion,  or  other  qualified 
opinion  fi'om  the  independent  certified 
public  accountant  (or  appropriate  State 
agency)  auditing  its  financial  statement 
as  required  under  paragraph  (f)(l)(ii)  of 
this  section.  However,  the  Director  of  an 
approved  State  may  evaluate  qualified 
opinions  on  a  case-by-case  basis  and 

■  allow  use  of  the  financial  test  in  cases 
where  the  Director  deems  the 
qualification  insufficient  to  warrant 
disallowance  of  the  test. 

(2)  Public  notice  component.  The 
local  government  owner  otoperator 
must  place  a  reference  to  the  closure, 
post-closure  care,  or  aorrective  action 
costs  assured  through  the  financial  test 
into  its  most  recent  comprehensive 
annual  financial  report  or  budget.  The 
reference  must  be  included  before  [the 
effective  date  of  this  section]  or  prior  to 
the  initial  receipt  of  waste  at  the  facility, 
whichever  is  later,  in  the  case  of  closure 
and  post-closure  care,  and,  in  the  case 
of  corrective  action,  not  later  than  .  120 
days  after  the  corrective  action  remedy 
has  been  selected  in  accordance  with 
the  requirements  of  §  258.58.  The 
reference  must  include  the  amount  of 
each  cost-estimate  and  the  year(s)  in 
which  the  local  government  expects 
these  costs  to  be  incurred.  References  in 
the  budget  must  occur  as  budgeted  line 
items  if  the  activities  are  to  occur  in  the 
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period  covered  by  the  budget,  but  may 
appear  in  a  supplemental  data  section  if 
the  activities  will  not  occur  until  after 
the  period  covered  by  the  budget. 

(3)  Recordkeeping  and  reporting 
requirements,  (i)  The  local  government 
owner  or  operator  must  place  the 
following  items  in  the  facility’s 
operating  record: 

(A)  A  letter  signed  by  the  local 
government’s  cUef  financial  officer  that: 

(1)  Lists  all  the  current  cost  estimates 
covered  by  a  financial  test,  as  described 
in  paragraph  (f)(2)  of  this  section; 

(2)  Provides  evidence  and  certifies 
that  the  local  government  meets  the 
conditions  of  either  paragraph  (f)(l)(i)  or 
(f)(l)(ii)  of  this  section;  and 

(5)  Certifies  that  the  local  government 
meets  the  conditions  of  paragraph  (f)(4) 
of  this  section. 

(B)  The  local  government’s 
independently  audited  year-end 
financial  statements  for  the  latest  fiscal 
year,  including  the  unqualified  opinion 
of  the  auditor  who  must  be  an 
independent,  certified  public 
accountant  or  an  appropriate  State 
agency  that  conducts  equivalent 
comprehensive  audits;  and 

(C)  A  report  to  the  local  government 
from  the  local  government’s 
independent  certified  public  accountant 
or  the  appropriate  State  agency  stating 
that: 

(1)  The  certified  public  accountant  or 
State  agency  has  compared  the  data  in 
the  chief  financial  officer’s  letter  with 
the  owner’s  or  operator’s  independently 
audited,  year-end  financial  statements 
for  the  latest  fiscal  year;  and 

(2)  In  connection  with  that 
examination,  no  matters  came  to  his 
atteiifion  which  caused  him  to  believe 
that  the  data  in  the  chief  financial 
ofiicer’s  letter  should  be  adjusted. 

(ii)  The  items  required  in  paragraph 
(0(3)(i)  of  this  section  must  be  plac^  in 
the  facility  operating  record  as  follows: 

(A)  In  the  case  of  closure  and  post¬ 
closure  care,  either  before  (the  effective 
date  of  this  section],  or  prior  to  the 
initial  receipt  of  waste  at  the  facility, 
whichever  is  later,  or 

(B)  In  the  case  of  corrective  action,  not 
later  than  120  days  after  the  corrective 
action  remedy  is  selected  in  accordance 
with  the  requirements  of  §  258.58. 

(iii)  After  the  initial  placement  of  the 
items  in  the  facility’s  operating  record, 
the  local  government  owner  or  operator 
must  update  the  information  and  place 
the  updated  information  in  the 
operating  record  within  90  days 
following  the  close  of  the  owner  or 
operator’s  fiscal  year. 

(iv)  The  local  government  owner  or 
operator  is  no  longer  required  to  meet 


the  requirements  of  paragraph  (f)(3)  of 
this  section  when: 

(A)  The  owner  or  operator  substitutes 
alternate  financial  assurance  as 
specified  in  paragraph  (0(3)(v)  of  this 
section;  or 

(B)  The  owner  or  operator  is  released 
from  the  requirements  of  this  section  in 
accordance  with  §  258.71(b),  §  258.72(b), 
or  §  258.73(b). 

(v)  A  loc^  government  must  satisfy 
the  requirements  of  the  financial  test  at 
the  close  of  each  fiscal  year.  If  the  local 
government  owner  or  operator  no  longer 
meets  the  reqmrements  of  the  local 
government  financial  test  it  must, 
within  120  days  following  the  close  of 
the  owner  or  operator’s  fiscal  year, 
obtain  ahemative  financial  assurance 
that  meets  the  requirements  of  this 
section,  place  the  required  submissions 
for  that  assurance  in  the  operating 
record,  and  notify  the  State  Director  that 
the  owner  or  operator  no  longer  meets 
the  criteria  of  uie  financial  test  and  that 
alternate  assurance  has  been  obtained. 

(vi)  The  Director  of  an  approved  State, 
based  on  a  reasonable  belief  that  the 
local  government  owner  or  operator  may 
no  longer  meet  the  requirements  of  the 
local  government  financial  test,  may 
require  additional  reports  of  financial 
condition  from  the  local  government  at 
any  time.  If  the  Director  of  an  approved 
State  finds,  on  the  basis  of  such  reports 
or  othOT  information,  that  the  owner  or 
operator  no  longer  meets  the 
requirements  of  the  local  government 
financial  test,  the  local  government 
must  provide  alternate  financial 
assurance  in  actxndance  with  paragraph 
(f)(3)(v)  of  this  section. 

(4)  Calculation  of  costs  to  be  assured. 
’The  portion  of  the  closure,  post-closure, 
and  corrective  action  costs  for  which  an 
owner  or  operator  can  assure  under  this 
paragraph  (f)(4)  is  determined  as 
follows:  ' 

(i)  If  the  local  government  owner  or 
operator  does  not  assure  other 
environmental  obligations  through  a 
financial  test,  it  may  assure  closure, 
post-closure,  and  corrective  action  costs 
that  equal  up  to  43  percent  of  the  l(x:al 
government’s  total  annual  revenue. 

(ii)  If  the  local  government  assures 
other  environmental  obligations  through 
a  financial  test,  including  those 
asscKiiated  with  UIC  facilities  under  40 
CFR  144.62,  petroleum  underground 
storage  tank  facilities  under  40  CFR  part 
280,  PCB  storage  facilities  under  40  CFR 
part  761,  and  hazardous  waste 
treatment,  storage;  and  disposal 
facilities  under  40  CFR  parts  264  and 
265,  it  must  add  those  exists  to  the 
closure,  post-closure,  and  corrective 
action  costs  it  seeks  to  assure  under  this 
paragraph  (f)(4).  The  total  must  not 


exceed  43  percent  of  the  local 
government’s  total  aimual  revenue. 

(iii)  The  owner  or  operator  must 
obtain  an  alternate  financial  assuranc:e 
instrument  for  those  costs  that  exceed 
the  limits  set  in  paragraphs  (f)(4)  (ii)  and 
(iii)  of  this  section. 

(e)  (reserved). 

(n)  Local  government  guarantee.  An 
owner  or  operator  may  demonstrate 
financial  assurance  for  dosure,  post¬ 
closure.  and  corrective  adion,  as 
required  by  §§  258.71, 258.72,  and 
258.73,  by  obtaining  a  written  guarantee 
provided  by  a  local  government  The 
guarantor  must  meet  the  requirements  of 
the  local  government  financial  test  in 
paragraph  (f)  of  this  section,  and  must 
comply  with  the  terms  of  a  written 
guarantee. 

(1)  Terms  of  the  written  guarantee. 

The  guarantee  must  be  efiedive  before 
the  initial  receipt  of  waste  or  before  the 
effedive  date  of  this  section,  whidiever 
is  later,  in  the  case  of  closure,  post¬ 
closure  care,  or  no  later  than  120  days 
after  the  corredive  adion  remedy  has 
been  seleded  in  accordance  with  the 
requirements  of  $  258.58.  'The  guarantee 
must  provide  that: 

(i)  If  the  owner  or  operates  fails  to 
perform  closure,  post-closure  care,  and/ 
or  corredive  actiem  of  a  bdlity  covered 
by  the  guarantee,  the  guarantor  will: 

(A)  Perform.  c»  pay  a  third  party  to 
perform,  closure,  post-dosure  care,  and/ 
or  corredive  action  as  required;  or 

(B)  Establish  a  fully  funded  trust  fund 
as  specified  in  paragraph  (a)  of  this 
sedion  in  the  name  of  the  owner  or 
operator. 

(ii)  The  guarantee  will  remain  in  force 
unless  the  guarantor  sends  notice  of 
cancellation  by  certified  mail  to  the 
ovmer  or  operates  and  to  the  State 
Diredor.  C^cellation  may  not  cxxur, 
however,  during  the  120  days  beginning 
on  the  date  of  receipt  of  the  notice  of 
cancellation  by  both  the  owner  or 
operator  and  the  State  Diredor,  as 
evidenced  by  the  return  receipts. 

(iii)  If  a  guarantee  is  canceled,  the 
owner  or  operator  must,  within  90  days 
following  receipt  of  the  cancellation 
notice  by  the  owner  or  operator  and  the 
State  Diredor,  obtain  alternate  financial 
assurance,  place  evidence  of  that 
alternate  finandal  assurance  in  the 
facility  operating  record,  and  notify  the 
State  Diredor.  If  the  owner  or  operator 
fails  to  provide  alternate  financial 
assurance  within  the  90-day  pericxl.  the 
guarantor  must  provide  that  alternate 
assurance  within  120  days  following  the 
close  of  the  guarantor’s  fiscel  year, 
obtain  alternative  assurance,  place 
evidence  of  the  alternate  assurance  in 

'the  facility  operating  record,  and  notify 
the  State  Diredor. 
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(2)  Recordkeeping  and  reporting,  (i) 
The  owner  or  operator  must  place  a 
ceitified  copy  of  the  guarantee  along 
with  the  items  required  under  paragraph 
(n(3)  of  this  section  into  the  facility’s 
operating  record  before  the  initial 
receipt  of  waste  or  before  [the  elective 
date  of  this  section],  whichever  is  later, 
in  the  case  of  closure,  post-closure  care, 
or  no  later  than  120  days  after  the 
corrective  action  remedy  has  been 
selected  in  accordance  with  the 
requirements  of  §  258.58. 

(ii)  The  owner  or  operator  is  no  longer 
required  to  maintain  the  items  specified 
in  paragraph  (h)(1)  of  this  section  when: 

(A)  The  owner  or  operator  substitutes 
alternate  financial  assurance  as 
specified  in  this  section;  or 

(B)  The  owner  or  operator  is  released 
from  the  requirements  of  this  section  in 
accordance  with  §  258.71(b),  258.72(b), 
or  258.73(b). 

(iii)  If  a  local  government  guarantor 

no  longer  meets  the  requirements  of 
paragraph  (f)(1)  of  this  section,  the 
owner  or  operator  must,  within  90  days 
following  the  close  of  the  guarantor's 
fiscal  year,  obtain  alternative  assurance, 
place  evidence  of  the  alternate 
assurance  in  the  facility  operating 
record,  and  notify  the  State  Director.  If 
the  owner  or  operator  fails  to  provide 
alternate  financial  assurance  within  the 
90-day  period,  the  guarantor  must 
provide  that  alternate  assurance  withirf ' 
120  days.  ■* 

***** 

(k)  Use  of  multiple  mechanisms.  An 
owner  or  operator  may  demonstrate 
financial  assurance  for  closure,  post¬ 
closure,  and  corrective  action,  as 
required  by  §§  258.71,  258.72,  and 
258.73,  by  establishing  more  than  one 
financial  mechanism  per  facility,  except 
that  mechanisms  guaranteeing 
performance,  rather  than  payment,  may 
not  be  combined  with  other 
instruments.  The  mechanisms  must  be 
as  specified  in  paragraphs  (a),  (b),  (c), 
(d),  (e).  (f).  (g).  (h).  (i).and  (j)  of  this 
section,  except  that  financial  assurance 
for  an  amount  at  least  equal  to  the 
current  cost  estimate  for  closure,  post¬ 
closure  care  and/or  corrective  action 
may  be  provided  by  a  combination  of 
mechanisms,  rather  than  a  single 
mechanism. 

***** 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 
[OCC-031-P1 
RIN  0938-AF98 

Medicare  Program;  Retroactive 
Enroliment  and  Disenroliment  in  Risk 
Heaith  Maintenance  Organizations  and 
Competitive  Medical  Plans 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
specify  additional  circumstances  under 
which  we  would  make  retroactive 
adjustments  in  payment  for  certain 
enrollees  in  health  maintenance 
organizations  (HMOs)  and  competitive 
m^ical  plans  (CMPs)  with  Medicare 
risk  contracts.  The  rule  would  also 
provide  for  retroactive  disenroliment  of 
Medicare  enrollees  of  risk  HMOs  and 
CMPs  under  certain  circumstances.  The 
first  change  would  implement  section 
4204(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  90). 
The  retroactive  enrollment  provision 
would  ensure  that  a  Medicare  risk  HMO 
or  CMP  is  not  penalized  if  there  is  a 
delay  of  up  to  90  days  between  the  time 
that  a  beneficiary  enrolls  in  the  HMO  or 
CMP  through  an  employer  group  health 
benefits  plan  and  the  time  that  the  HMO 
or  CMP  is  informed  of  the  enrollment 
and  notifies  HCFA.  The  second  change 
establishes  ah  administrative 
mechanism  to  protect  certain  Medicare 
enrollees  that  are  enrolled  in  a  Medicare 
risk  HMO  or  CMP  against  liability  if 
they  obtain  out-of-network  services 
without  authorization.  Payment  by 
either  the  HMO  or  CMP  or  by  Medicare 
would  normally  be  precluded  in  that 
situation.  However,  if  we  determine  that 
a  Medicare  enrollee  did  not  make  a  fully 
informed  decision  to  enroll,  a 
disenroliment  request  was  not  properly 
processed,  or  the  enrollee  has  lost  the 
capacity  to  understand  the  limitations 
on  services  and  can  be  deemed  to  have 
requested  disenroliment,  retroactive 
disenroliment  would  be  considered. 
DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  February  25, 
1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  OCC- 


031-P,  P.O.  Box  26688,  Baltimore.  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
comments  (1  original  and  3  copies)  to 
one  of  the  following  addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue. 
SW..  Washington,  CK]  20201,  or 
Room  132,  East  High  Rise  Building. 

6325  Security  Boulevard,  Baltimore, 
MD  21207 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OCC-031-P,  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department’s  offices  at  200 
Independence  Avenue,  SW., 

Washington,  DC,  on  Monday  through 
Friday  of  each  week  ftnm  8:30  a.m.  to 
5  p.m.  (phone:  202-690-7890). 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  this  proposed  rule,  you 
may  submit  comments  to:  Allison 
Herron  Eydt,  HCFA  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Jensen,  (202)  61^2158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Retroactive  Enrollment 

Section  1876  of  the  Social  Security 
Act  (the  Act)  provides  that  enrollees 
who  are  entitled  to  Medicare  benefits 
’  under  both  parts  A  and  B  or  under  only 
part  B  may  elect  to  receive  those 
benefits  through  either  a  health 
maintenance  organization  (HMO)  or  a 
competitive  medical  plan  (CMP)  that 
has  entered  into  a  risk  contract  with  us. 

Some  Medicare  beneficiaries  who 
enroll  in  HMOs  and  CMPs  are  already 
enrolled  in  health  benefit  plans 
sponsored  by  their  or  their  spouse’s 
employers,  or  former  employers. 
Although  we  process  each  enrollment  in 
a  Medicare  risk  HMO  or  CMP  on  an 
individual  basis,  an  HMO  or  CMP  may 
act  as  an  intermediary  between  us  and 
employer  group  enrollees.  The  former 
employer  often  pays  all  or  a  portion  of 
the  monthly  premium  to  the  HMO  or 
CMP  and  is  responsible  for  informing 
the  HMO  or  CN^  that  the  Medicare 
enrollee  has  enrolled  in  a  risk  plan.  The 
HMO  or  CMP  then  notifies  us.  For 
purposes  of  discussion  in  this  proposed 
rule,  we  use  the  term  “Medicare 
enrollee’’  to  mean  a  Medicare 
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beneficiary  enrolled  in  a  Medicare  risk 
HMO  or  CMP.  However,  when  it  is  not 
clear  about  the  beneficiary’s  status  as  an 
enrollee  in  an  HMO  or  CMP  we  use  the 
term  “beneficiary”. 

Most  employers  report  these  Medicare 
enrollments  to  HMOs  or  CMPs  after  the 
requested  effective  date,  often  with 
delays  of  as  much  as  3  months.  Despite 
these  delays,  employers  expect  HMOs  or 
CMPs  to  make  Medicare  enrollment 
effective  as  of  the  requested  date  (as  the 
HMO  or  CMP  does  for  non-Medicare 
eligible  employees).  For  non-Medicare 
enrollees,  the  employer  retroactively 
furnishes  the  capitation  payments  that 
are  due  to  the  HMO  or  CMP  for  the 
earlier  months,  and  the  HMO  or  CMP 
accepts  responsibility  for  providing 
medical  care  to  the  enrollee  as  of  the 
requested  effective  date.  However. 
Medicare  currently  enrolls  beneficiaries 
in  HMOs  or  CMPs  only  prospectively 
and  could  not  pay  the  f^O  or  CMP 
retrospective  capitation  payments. 

Thus,  unless  the  HMO  or  CMP  bills 
Medicare  on  a  fee-for-service  basis,  the 
plan  forgoes  Medicare  payment  until  the 
Medicare  enrollment  is  reflected  in  our 
records.  While  Medicare  payment  is 
easily  arranged  for  certain  services  (such 
as  hospital  services),  some  HMOs  or 
CMPs  do  not  have  the  administrative 
systems  to  bill  on  a  fee-for-service  basis 
for  outpatient  or  ancillary  services. 
Essentially,  this  forces  an  HMO  or  CMP 
to  absorb  costs  for  ambulatory  care  imtil 
the  Medicare  enrollee  is  officially 
enrolled.  This  risk  serves  as  a 
disincentive  for  HMOs  or  CMPs  to 
enroll  Medicare  enrollees  through 
enmloyer  groups. 

Section  4204(e)  Of  Public  Law  101- 
508.  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  90)  amended  section 
1876(a)(1)(E)  of  the  Act.  Section 
1876(a)(l){E)(ii)(I)  authorizes  the 
Secretary  to  make  retroactive 
adjustment  of  capitation  payments  to 
risk  HMOs  or  CMPs  to  reflect 
enrollments  in  the  HMO  or  CMP  that 
occurred  up  to  90  days  earlier  through 
a  health  benefit  plan  operated, 
sponsored,  or  contributed  to.  by  an 
enrollee’s  employer  or  former  employer 
(or  the  employer  or  former  emplpyer  of 
the  enrollee’s  spouse).  Section 
1876(a)(l)(E)(ii)(II)  requires,  as  a 
condition  for  retroactive  adjustment, 
that  an  enrollee  certify  that  he  or  she 
was  provided  with  the  explanation 
required  by  section  1876(c)(3)(E)  of  the 
Act  at  the  time  of  enrollment  in  the 
HMO  or  CMP  through  the  employee 
group  health  benefits  plan.  Section 
1876(c)(3)(E)  requires  that  the  HMO  or 
CMP  furnish  each  enrollee,  at  the  time 
of  enrollment  and  not  less  frequently 
than  annually  thereafter,  an  explanation 


of  the  enrollee’s  rights  under  section 
1876,  including  an  explanation  of — 

•  The  enrollee’s  rigints  to  benefits 
from  the  HMO  or  CKff ; 

•  The  restrictions  on  Medicare 
payments  for  services  furnished  other 
than  by  or  through  the  HMO  or  CMP; 

•  Out-of-area  coverage  provided  by 
the  HMO  or  CMP; 

•  The  HMO’s  or  CMP’s  coverage  of 
emergency  services  and  urgently  needed 
care;  and 

•  Enrollee  appeal  rights. 

For  purposes  of  a  retroactive 

enrollment  adjustment  under  section 
1876(a)(l)(E)(ii)(I),  a  beneficiary  is 
considered  to  be  enrolled  in  the 
Medicare  risk  HMO  or  CMP  at  the  time 
that  the  employer  group  health  benefit 
plan  receives  both  the  enrollment 
application  and  the  beneficiary’s 
certification,  that  the  explanation 
required  under  section  1876(c)(3)(E)  was 
received. 

B.  Retroactive  Disenrollment 

Section  1876(c)(3)(B)  of  the  Act 
establishes  procedures  for  Medicare 
enrollees  to  disenroll  from  HMOs  or 
CMPs  that  have  contracts  with  us. 
Regulations  at  42  CFR  417.460  provide 
that  a  Medicare  enrollee  may  disenroll 
through  a  social  security  office  or  by 
giving  the  HMO  or  CMP  a  signed,  dated 
request.  The  enrollee  may  request  a 
specific  disenrollment  date,  but  it  may 
not  be  any  earlier  than  the  first  day  of 
the  month  following  the  month  the 
request  is  received  by  the  HMO  or  CMP. 
An  HMO  or  CMP  must  furnish  the 
beneficiary  with  a  copy  of  the  written 
disenrollment  request,  and  an  HMO  or 
CMP  that  contracts  on  a  risk  basis  must 
also  furnish  a  written  statement 
explaining  that  benefits  must  be 
received  through  the  HMO  or  CMP  until 
the  effective  date  of  the  termination. 

Our  responsibility  to  pay  the  HMO  or 
CMP  ends  upon  termination  of  the 
beneficiary’s  enrollment  in  the  health 
plan. 

Current  regulations  provide  for 
disenrollment  on  a  prospective  basis 
only,  usually  at  the  request  of  the 
beneficiary.  The  beneficiary  may  not 
actually  be  disenrolled  any  earlier  than 
the  first  day  of  the  month  following  the 
date  on  which  the  disenrollment  request 
was  received  by  the  HMO  or  CMP. 
Section  417.460(a)  generally  prohibits 
an  HMO  or  CMP  firom  encouraging  or 
requesting  that  an  enrollee  disenroll. 
However,  regulations  at  §  417.460 
identify  a  limited  number  of  situations 
in  which  an  HMO  or  CMP  may  initiate 
disenrollment  procedures.  These 
situations  include  when  a  beneficiary — 

•  Fails  to  pay  premiums; 

•  Moves  out  of  the  service  area; 


•  Fails  to  convert  fixjm  a  cost  contract 
(under  section  1876(h)  of  the  Act)  to  a 
risk  contract; 

•  Commits  fraud  or  abuse;  or 

•  Loses  Part  B  entitlement. 

An  HMO  or  CMP  may  also  initiate 
disenrollment  procedures  “for  cause”  if 
a  beneficiary’s  behavior  is  disruptive, 
unruly,  or  uncooperative  to  the  extent 
that  continued  membership  would 
seriously  impair  the  HMO’s  or  CMP’s 
ability  to  furnish  services  to  the 
beneficiary  or  to  other  enrollees.  If  an 
HMO  or  CMP  initiates  the 
disenrollment,  appropriate  notification, 
including  an  explanation  of  the 
enrollee’s  right  to  a  hearing  under  the 
HMO’s  or  CMP’s  grievance  procedures, 
must  be  given  to  the  beneficiary. 

“For  cause”  disenrollments  must  be 
fully  documented  by  the  HMO  or  CMP, 
and  we  must  determine  whether  the 
disenrollment  requirements  have  been 
met.  If  we  decide  to  permit 
disenrollment  by  the  HMO  or  CMP,  the 
effective  date  of  disenrollment  is  the 
first  day  of  the  calendar  month 
following  notification  to  the  enrollee. 

There  are  three  situations  in  which 
we  consider  retroactive  disenrollment 
from  a  Medicare  risk  HMO  or  CMP  to 
be  an  appropriate  option  to  protect  the 
Medicare  enrollee.  In  each  of  these 
situations,  retroactive  disenrollment 
determinations  are  based  on  the  specific 
facts  of  each  case.  The  three  situations 
follow: 

•  Processing  Errors.  Retroactive 
adjustments  may  be  made  if  a  Medicare 
enrollee  properly  requests  a 
disenrollment.  but  the  request  is  not 
processed  on  a  timely  basis.  The  statute 
gives  these  enrollees  an  unqualified 
right  to  disenroll,  effective  the  first  of 
the  month  following  the  date  the  request 
is  made.  We  believe  this  right  should 
not  be  affected  by  administrative  errors 
or  negligence  on  the  part  of  HCFA,  SSA, 
the  HMO  or  CMP,  or  an  employer.  A 
common  example  is  an  enrollee  who 
submits  a  termination  request  through 
his  or  her  employer,  but  whose  HMO 
doesn’t  receive  the  request  in  time  to 
process  the  disenrollment  before  the 
requested  termination  date.  Unlike  other 
Medicare  enrollees  for  whom  Medicare 
is  the  sole  health  care  insurer.  Medicare 
enrollees  who  are  simultaneously 
covered  under  retiree  health  plans 
generally  make  disenrollment  elections 
through  the  former  employer  and  not 
directly  to  the  HMOs  or  CMPs.  It  is  an 
employer’s  responsibility  to  furnish 
information  to  an  HMO  or  CMP 
concerning  an  enrollee’s  health  plan 
elections,  but  this  is  not  always  done  on 
a  timely  basis.  In  this  example,  although 
the  enrollee  made  the  election  to 
'disenroll  and  understood  that  he  or  she 
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would  not  be  an  enrollee  of  the  HMO  or 
CMP  as  of  a  certain  date,  according  to 
our  records  the  enrollee  is  still  enrolled 
in  the  HMO  or  CMP  and  subject  to  the 
'iock-in”  restriction  (requiring  that 
most  services  be  obtained  through  the 
HMO  or  CMP).  Other  examples  of 
processing  errors  would  include  the 
following: 

— HCFA’s  Hospital  Insurance  records 
are  not  current  and  the  enrollee’s 
Medicare  eligibility  is  not  on  record 
— SSA  has  not  accurately  entered  the 
dlsenrollment 

— SSA  record  errors  are  reflected  in 
HCFA  records 

— ^The  plan  transposes  a  beneficiary 
Health  Insurance  Claim  number  and 
transmits  the  erroneous  information 
to  HCFA 

•  Invalid  enrollment.  If  an  enrollee 
never  intended  to  enroll,  or  did  not 
make  a  fully  informed  decision  to  enroll 
in  an  HMO  or  CMP,  this  could  be 
groimds  for  retroactive  disenrollment.  It 
is  necessary  that  the  enrollee  be 
retroactively  disenrolled  as  of  the  date 
of  enrollment  in  order  for  the  proper 
payment  to  be  made  and  for  our  records 
to  be  corrected.  Indications  of  an  invalid 
enrollment  may  include  a 
beneficiary’s — 

— Inquiry  to  us  questioning  enrollment 
upon  receipt  of  the  lock-in  notice; 

— Failure  to  j^y  any  premiums  to  the 
HMO  or  CMP; 

— Continuing  supplemental  (Medigap) 
insurance  coverage  after  the  effectivq 
date  of  HMO  or  CMP  enrollment;  or 
— Enrolling  in  a  supplemental  insurance 
program  immediately  after  enrolling 
in  the  HMO  or  CMP. 

Note:  Section  1882(d)(3)(A)  of  the  Act 
prohibits  an  insurer  tom  knowingly  issuing 
a  supplemental  health  insurance  policy  to  a 
Medicare  beneficiary  if  the  policy  duplicates 
existing  coverage.  The  insurer  may  rely  on 
informatiod  about  other  sources  of  coverage 
provided  by  the  beneficiary  as  part  of  the 
application.  Therefore,  determination  of  the 
validity  of  a  beneficiary’s  enrollment  in  an 
HMO  or  CMP,  for  the  purpose  of  retroactive 
‘adjustment,  may  be  based  in  part  on  the 
information  that  the  beneficiary  includes  or 
omits  tom  the  Medicare  supplemental 
insurance  application. 

Another  situation  that  may  constitute 
an  invalid  enrollment,  depending  on  the 
specific  circumstances*  is  illustrated  by 
the  following  example:  A  beneficiary 
enrolls  in  an  HMO  or  CMP  in  September 
1991  and  pays  a  $50  premium  each 
month,  but  he  or  she  does  not  use  the 
HMO’s  or  CMP’s  providers.  In 
November  1991,  the  beneficiary  enters  a 
hospital  not  affiliated  with  the  HMO  or 
CMP  to  have  major  surgery  that  has  not 
been  authorized  by  the  HMO  or  CMP. 
The  hospital  and  physicians  submit 


$25,000  in  claims  to  Medicare,  but  the 
claims  are  denied.  Since  the  enrollee  is 
lodced-in  to  the  HMO's  or  CMP’s 
providers,  the  claims  are  sent  to  the 
HMO  or  CMP.  When  the  HMO  or  CMP 
notifies  the  beneficiary  that  the  services 
were  not  covered  and  that  he  or  she  is 
financially  responsible  for  the  foil  cost 
of  the  services,  the  beneficiary  expresses 
surprise  and  confusion  and  claims  that 
he  or  she  did  not  know  that  there  were 
lock-in  and  preauthorization 
requirements.  If.  based  on  available 
evidence,  we  determine  that  the 
enrollee  had  never  understood  the 
requirements  and  had  not  made  an 
informed  decision  to  enroll  or  to  abide 
by  the  HMO’s  or  CMP’s  rules,  the 
enrollee  may  be  retroactively 
disenrolled  as  of  the  date  of  enroHiiient, 
and  the  bills  processed  through  fee-for- 
service  Medicare. 

'  /ncapacifoh'on.  If  beneficiaries 

{>roperly  enroll  in  an  HMO  and  at  some 
ater  point  become  incapable  of 
understanding  the  lock-in  restrictions  or 
other  HMO  rules.  One  example  of 
incapacity  might  be  generalized 
disorientation  exhibited  by  an  enrollee 
who  has  been  tising  plan  providers  for 
2  or  3  years  and  then  suddenly  begins 
to  regularly  use  non-plan  providers. 
Another  instance  when  an  incapacitated 
beneficiary  might  be  a  candidate  for 
retroactive  disenrollment  would  be 
when  he  or  she  demonstrates  an 
inability  to  imderstand  HMO  rules  by 
failing  to  pay  premiums  even  after 
explicit  notification  and  collection 
efforts.  (Current  regulations  permit 
HMOs  and  CMPs  to  initiate 
disenrollment  for  non-payment  of 
premiums,  but  there  is  no  authority  to 
require  plans  to  take  action  against 
delinquent  beneficiaries.)  In  these 
situations,  beneficiaries  may  be 
financially  liable  for  imauthorized, 
nonemergency  services  provided  by  out- 
of-plan  providers.  To  prevent  such 
liability  in  the  case  of  incapacitated 
beneficiaries,  retroactive  disenrollment 
determinations  may  be  made  by  the 
Secretary  on  a  case-by-case  basis. 

Although  retroactive  disenrollments 
are  not  specifically  authorized  by 
statute,  section  1876(c)(3)(B)  of  the  Act 
states  in  part: 

An  individual  *  ■  *  may  terminate  his 
enrollment  *  *  *  as  of  the  beginning  of  the 
first  calendar  month  following  the  date  on 
which  the  request  is  made  for  such 
termination  (or,  in  the  case  of  financial 
insolvency  of  the  organization,  as  may  be 
prescribed  by  regulations)  or,  in  the  case  of 
such  an  organization  with  a  reasonable  cost 
reimbursement  contract,  as  may  be 
prescribed  by  regulations. 

The  phrase  "as  may  be  prescribed  in 
regulations”  gives  us  the  authority  to 


prescribe  the  manner  in  which  an 
enrollee  may  disenroll  from  an  HMO  or 
CMP  that  has  a  cost  contract  or  has 
become  insolvent  However,  with 
respect  to  the  manner  in  which  an 
enrollee  may  disenroll  horn  an  HMO  or 
(MP  with  a  risk  contract,  the  statute 
specifies  that  an  enrollee  may  terminate 
enrollment  in  an  HMO  or  CMP 
prospectively  “as  of  the  beginning  of  the 
first  calendar  month  following  the  date 
on  which  the  request  is  made  for  such 
termination”.  Thus,  our  authority  with 
respect  to  disenrollment  from  a  risk 
HMO  or  (MP  is  not  as  flexible. 

However,  we  believe  that  we  may 
interpret  the  phrase  “the  date  on  which 
the  request  is  made”  (to  disenroll)  to 
afford  some  relief  in  this  situation.  For 
example,  if  a  person  went  to  a  nonplan 
provider,  we  can  make  a  determination 
of  whether  that  person  should  be 
deemed  to  have  made  a.  request  for 
disenrollment.  If,  on  a  case-by-case 
basis,  we  determine  that  there  was 
earlier  out-of-plan  services  or  that  there 
was  another  basis  for  deeming  that  the 
person  had  previously  requested 
disenrollment,  the  enrollee  can  be 
disenrolled  following  the  date  that  the 
request  to  disenroll  is  made. 

We  will  review  each  retroactive 
disenrollment  request  to  determine 
whether  the  evidence  supports  a 
retroactive  adjustment.  Disenrollments 
are  expected  to  be  infiequent  and  are 
considered  to  be  exceptions  to  normal 
HMO  and  (MP  enrollment  and 
disenrollment  practices.  If  we  identify  a 
pattern  of  cases  referred  to  us  for 
retroactive  disenrollments,  we  may 
initiate  a  review  of  an  HMOs  or  C3^s 
marketing  practices  and  enrollment 
■  policies. 

IL  Provisions  of  the  Proposed 
Regulations 

In  §  417.448  (“Restriction  on 
payments  for  services  received  by 
Medicare  enrollees  of  risk  HMOs  or 
(MPs.”),  we  would  revise  paragraph  (c) 
to  provide  uniform  terminology  and,  we 
would  revise  paragraph  (d)  to  stipulate 
that,  if  an  enrollee  disenrolls  or  is 
retroactively  disenrolled  by  us,  the 
effective  date  for  the  end  of  restriction 
on  payments  is  the  first  day  of  the 
month  that  the  disenrollment  is 
effective,  as  provided  in  §  417.461(d)  or 
§  417.462(b),  regarding  disenrollment  by 
the  enrollee  or  retroactive 
disenrollment.  For  enrollees  who  leave 
the  HMO’s  or  (MP’s  geographic  area, 
the  restriction  ends  the  first  day  of  the 
first  month  following  the  month  in 
which  the  enrollee  notifies  the  HMO  or 
(MP  that  he  or  she  has  left  the  area,  as 
required  by  §  417.436(a)(9). 
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In  §  417.450  (“Effective  date  of 
coverage.”),  we  would  amend  paragraph 
(b)  by  adding  a  new  paragraph  (3), 
which  would  state  that,  if  notice  of 
enrollment  through  an  employer  health 
benefits  plan  is  delayed,  and  the  risk 
HMO  or  CMP  meets  the  conditions  for 
payment  specified  in  §  417.584(e), 
coverage  may  be  effective,  on  the  date 
requested  by  the  beneficiary  or  up  to  90 
days  before  we  receive  the  notice  of 
enrollment,  whichever  is  later,  provided 
the  risk  HMO  or  CMP  meets  the 
conditions  for  payment  as  specified  in 
§  417.584(e). 

In  §  417.456,  (“Refunds  to  Medicare 
enrollees.”),  we  would  amend 
paragraph  (f)  to  include  a  reference  to 
the  proposed  new  paragraph  (g).  The 
new  paragraph  (g)  would  state  that  an 
HMO  or  CMP  must  refund  premiums, 
deductibles,  or  copayments  collected 
from  an  enrollee  during  the  period  that 
we  grant  retroactive  disenrollment.  If 
the  HMO  or  CMP  is  entitled  to  collect 
fi-om  the  enrollee  Medicare  deductible 
and  coinsurance  amounts  for  services 
furnished  during  the  period  of 
retroactivity,  it  may  offset  the  amoimts 
it  may  collect  against  the  amounts  it 
must  refund.  The  HMO  or  CMP  must 
make  refunds  in  lump  sum  payment  to 
the  former  enrollee  or  to  his  or  her 
representative  within  1  month  of  the 
date  of  our  notice  to  the  plan.  * 

In  §417.460  (“Disenrollment  of 
beneficiaries  at  termination  of  payments 
to  an  HMO  or  CMP.”),  wo  would  revise 
paragraph  (a)  and  remove  paragraphs  (b) 
and  (c).  We  would  redesignate 
paragraph  (a)(1)  as  new  paragraph  (c). 
We  would  add  a  new  paragraph  (b)  to 
specify  the  bases  for  disenrollment. 
Generally,  an  HMO  or  CMP  may 
disenroll  a  Medicare  enrollee  if  he  or 
she  fails  to  pay  the  required  premiums  . 
or  other  charges,  commits  ft’aud  or 
permits  abuse  of  his  or  her  enrollment 
card,  or  behaves  in  a  manner  that 
seriously  impairs  the  ability  of  the  HMO 
or  CMP  to  furnish  services  to  the 
particular  enrollee  or  other  enrollees. 
Generally,  an  HMO  or  CMP  must 
disenroll  a  Medicare  enrollee  if  he  or 
she  moves  out  of  the  service  area  served 
by  the  HMO  or  CMP,  fails  to  convert  to 
the  risk  provisions  of  the  HMO’s  or 
CMP’s  Medicare  contract,  loses 
entitlement  to  Medicare  Part  B  benefits, 
or  dies.  Specific  requirements, 
limitations,  and  exceptions  applicable 
to  disenrollment  are  set  forth  in 
paragraphs  (c)  through  (i)  of  §417.460. 

We  would  revise  redesignated 
paragraph  (c)(l)(i)  to  require  that  an 
HMO  or  CMP  make  a  reasonable  effort 
to  collect  overdue  premiums  from  the 
enrollee  before  taking  an  involuntary 
disenrollment  action.  The  reasonable 


effort  must  include  sending  the 
beneficiary  a  notice  of  delinquency 
within  15  days  of  the  premium  due  date 
warning  that  nonpayment  of  premiums 
does  not  constitute  disenrollment  and 
explaining  that  the  enrollee  is  still 
lo^ed-in  imtil  the  enrollment  is 
officially  terminated.  The  HMO  or  CMP 
may  terminate  the  beneficiary’s 
enrollment  if  the  beneficiary  does  not 
pay  the  premium  within  45  days  of  the 
date  the  delinquency  notice  is  sent  by 
the  HMO  nr  CMP. 

This  provision  is  intended  to 
minimize  the  need  for  retroactive 
disenrollments  and  protect  beneficiaries 
from  out-of-plan  service  expenses.  In 
the  past.  Medicare  beneficiaries  have 
stopped  paying  premiums  with  the 
expiation  that  they  would  be 
automatically  disenrolled  and  returned 
to  fee-for-service  Medicare.  In  some 
cases,  the  HMO  or  CMP  did  not 
disenroll  the  beneficiaries,  even  though 
the  HMO  or  CMP  was  permitted  under 
the  regulations  to  begin  involuntary 
disenrollment  procedures.  These 
beneficiaries  began  using  non-HMO  or 
non-CMP  providers,  and  the  claims 
were  subsequently  denied  by  Medicare. 
We  propose  to  require  HMOs  and  CMPs 
to  initiate  disenrollment  procedures  to 
reduce  instances  when  beneficiaries, 
who  believe  they  are  no  longer  enrollees 
and  use  non-plan  providers,  are  liable 
for  cost  of  those  services.  Requiring 
plans  to  give  the  beneficiary  notice  and 
wait  at  least  45  days  before  terminating 
enrollment,  would  ensure  that  the 
beneficiary  has  ample  opportimity  to 
indicate  a  desire  to  remain  enrolled  in 
the  HMO  or  CMP. 

We  would  revise  redesignated 
paragraph  (c)(2)(ii)  to  make  a 
conforming  change.  This  paragraph 
currently  states  that  disenrollment  is 
effective  no  earlier  than  the  month 
immediately  after,  and  no  later  than  the 
third  month  after,  the  month  that  we 
receive  the  disenrollment  notice  in 
acceptable  form.  We  would  add  the 
phrase  “except  as  provided  in  §  417.462 
for  retroactive  disenrollment”. 

We  would  move  provisions  fi’om 
§  417.460(b)  regarding  disenrollment  by 
the  enrollee  to  new  §  417.461.  Paragraph 
(a)  states  that  a  Medicare  enrollee  may 
disenroll  at  any  time  by  giving  the  HMO 
or  CMP  a  signed,  dated  request  in  the 
form  and  manner  prescribed  by  the 
HMO  or  CMP.  The  enrollee  may  request 
a  certain  disenrollment  date,  but  unless 
we  grant  a  retroactive  disenrollment  in 
accordance  with  §  417.462,  the  effective 
disenrollment  date  may  be  no  earlier 
than  the  first  day  of  the  month  following 
the  month  in  which  the  HMO  or  CMP 
receives  the  request. 


New  paragraph  (dl(2),  which  would 
state  that,  in  the  case  of  a  retroactive 
disenrollment  under  §417.462,  our 
responsibility  for  payment  to  the  HMO 
or  CMP  is  limited  to  only  those  months 
that  the  enrollee  is  shown  on  our 
corrected  records  as  having  been 
enrolled  in  the  HMO  or  CMP. 

We  would  add  a  new  §  417.462 
(“Retroactive  disenrollment.”).  In 
paragraph  (a),  we  would  set  forth  the 
following  three  conditions  for 
retroactive  disenrollment: 

•  There  was  a  valid  request  for 
disenrollment  but,  negligence  or 
administrative  error  by  HCFA,  SSA,  the 
employer  who  sponsors  the  employee 
health  benefits  plan,  or  the  HMO  or 
CMP,  delayed  timely  processing  of  the 
request. 

•  There  was  never  a  valid  enrollment. 
If  we  determine  that  a  beneficiary  had 
not  made  a  fully  informed  decision  to 
enroll  in  an  HMO  or  CMP  (for  example, 
had  enrolled  without  imderstanding  the 
HMO’s  or  CMP’s  rules  and  restrictions), 
he  or  she  may  be  retroactively 
disenrolled.  Examples  of  indications  of 
an  invalid  enrollment  are  if  no 
premiums  were  ever  paid  to  the  HMO 
or  CMP,  if  the  beneficiary  continued  to 
pay  for  supplemental  coverage,  or  if  the 
beneficiary  never  used  the  HMO’s  or 
CMP’s  providers. 

•  There  was  a  valid  enrollment  but 
the  beneficiary  later  became  incapable 
of  understanding  the  lock-in  restriction 
and  other  rules  and  could  be  considered 
to  have  requested  disenrollment. 

In  paragraph  (b)  of  the  proposed 
§  417.462,  we  would  set  forth  rules 
regarding  the  effective  dates  of 
retroactive  disenrollment  as  follows: 

•  If  an  error  or  negligence  delayed 
processing  a  valid  request, 
disenrollment  is  effective  as  of  the  first 
day  of  the  month  that  it  would  have 
been  effective  if  the  error  or  negligence 
had  not  occurred. 

•  For  retroactive  disenrollments  made 
because  there  was  never  a  valid 
enrollment,  the  effective  date  of  the 
disenrollment  is  the  initial  enrollment 
date. 

•  If  the  beneficiary  has  become 
incapable  of  understanding  the  rules, 
disenrollment  is  effective  as  of  the  first 
day  of  the  month  after  the  month  in 
which  we  determine  that  the  beneficiary 
can  be  considered  to  have  requested 
disenrollment. 

We  would  redesignate  §  417.460(c) 
concerning  the  effect  of  termination  or 
default  of  the  contract  between  HCFA 
and  an  HMO  or  CMP  as  new  §  417.464. 

In  §  417.584,  (“Payment  to  risk  HMOs 
and  CMPs.”),  we  would  revise  the 
section  title  and  add  a  new  paragraph 
(e)  that  would  state  that,  if  a  beneficiary 
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enrolls  in  a  risk  HMO  or  CMP  through 
an  employer  health  benefits  plan  we 
might  not  be  notified  of  the  enrollment 
until  the  requested  enrollment  date  has 
passed.  We  may  make  payments 
retroactive  to  the  requested  enrollment 
date,  or  90  days  before  receipt  of  the 
notice,  whicl^ver  is  later,  provided  the 
HMO  or  CMP  obtains  and  keeps  on  file 
a  statement  signed  by  the  enrollee 
indicating  that  he  or  she  received  the 
information  required  under  §  417.436 
including  an  explanation  of  the 
following: 

•  All  services  except  emergency  and 
urgently  needed  out-of-area  services 
must  be  obtained  through  the  HMO  or 
CMP. 

•  The  cost  of  services  (other  than 
emergency  and  urgently  needed  out-of- 
area  services)  that  are  not  authorized  by 
the  HMO  or  CMP  are  not  paid  by  the 
employer  or  the  HMO  or  CMP  or  under 
the  M^icare  fee-for-service  system  and 
are  the  responsibility  of  the  enrollee. 

We  would  also  specify  that  the  HMO 
or  CMP  must  reimburse  us  for  Medicare 
fee-for-service  payments  it  received  for 
furnishing  services  to  the  enrollee 
during  the  period  for  which  payment  is 
adjusted. 

in.  Information  Collection 
Requirements 

Reflations  at  §  417.584(e)(l)(ii) 
contain  information  collection  or 
recordkeeping  r^uirements  or  both  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  under  the  t. 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.).  The  information 
collection  requirements  are  imposed  on 
the  HMO  or  CMP.  The  HMO  or  CMP  is 
required  to  obtain  and  keep  on  file  a 
statement  signed  by  the  eiunllee 
indicating  that  he  or  she  received  the 
information  required  under  §  417.436 
pertaining  to  membership  rules  for 
enrollees.  The  respondents  who  will 
furnish  the  information  would  be 
enrollees  of  HMOs  and  CMPs.  Public 
reporting  burden  for  this  collection  of 
infwmation  is  estimated  to  be 
negligible.  Assuming  that  the 
membership  rules  specified  under 
§  417.436  are  currently  distributed  by 
HMOs  and  CMPs  to  employer  group 
plan  clients,  the  only  additional 
requirement  is  that  the  beneficiary’s 
certification  of  receipt  of  that 
information  at  the  time  of  enrollment  is 
retained  by  the  HMO  or  CMP.  A  brief 
directive  from  HMOs  and  CMPs  to 
employer  group  plans  should  be 
adequate  to  facilitate  collection  and 
transmittal  of  information  required 
under  §  486.584.  A  notice  will  be 
published  in  the  Federal  Register  after 
approval  is  obtained.  HMOs  or  CMPs 


and  enrollees  desiring  to  submit 
comments  on  the  information  collection 
and  recordkeeping  requirements  should 
direct  them  to  the  OMB  ofiicial  whose 
name  appears  in  the  “ADDRESSES” 
section  of  this  preamble. 

IV.  Response  to  Corrunents 

Because  of  the  large  number  of  items ' 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  “DATES” 
section  of  this  preamble,  and.  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

VI.  Regulatory  Impact  Statement 
Executive  Order  12866  (E.0. 12866) 
requires  us  to  prepare  an  analysis  for 
any  document  that  meets  one  of  the  E.O. 
12866  criteria  for  a  “significant 
regulatory  action”;  that  is,  that  may — 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  E.0. 12866. 

lif  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  risk  HMOs  and 
CMPs  are  considered  to  be  small 
entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 


This  proposed  rule  would  conform 
Medicare  regulations  to  section 
1876(a)(1)(E)  of  the  Act,  which  was 
amended  by  section  4204(e)  of  OBRA 
■90.  SecUon  4204(e)  of  OBRA  ’90 
permits  payments  to  a  risk  HMO  or  CMP 
to  be  retroactively  adjusted  to  reflect 
enrollments  in  the  HMO  or  CMP 
through  an  employer  group  health 
benefits  plan  that  occurred  up  to  90 
days  earlier.  This  proposed  rule  would 
also  set  forth  certain  provisions 
regarding  retroactive  disenrollment, 
allowing  us  to  make  administrative 
adjustments  when  errors  are  discovered. 

There  are  currently  1.6  million 
beneficiaries  enrolled  in  Medicare  risk 
HMOs  and  CMPs,  some  of  whom  could 
be  aflected  by  this  proposed  rule. 
Historically,  the  annual  number  of 
retroactive  enrollments  is  very  small. 
During  a  3-month  period  in  1992,  there 
were  1,441  beneficiaries  enrolled 
retroactively,  but  only  7  percent  of  those 
had  claims  activity  prior  to  being 
officially  enrolled  in  a  Medicare  risk 
plan.  Because  some  managed  care 
HMOs  or  CMPs  are  not  set  up  to  bill  on 
a  fee-for-service  basis,  this  proposed 
rule  could  result  in  retroactive 
capitation  payments  to  HMOs  and  CMPs 
that  were  forgoing  Medicare  fee-for- 
service  payments.  HMOs  or  CMPs  that 
were  billing  and  receiving  fee-for- 
service  payments  would  be  required  to 
reimburse  or  offset  any  fee-for-service 
payments.  This  regulation  would  create 
additional  work  and  costs  for  the 
intermediaries  and  carriers.  Since  the 
number  of  retroactive  enrollments  and 
disenrollments  is  small,  we  believe  the 
additional  costs  to  the  intermediaries 
and  carriers  would  be  minimal.  We 
estimate  the  additional  total 
expenditures,  including  additional  costs 
to  Medic€ue  carriers  and  intermediaries, 
would  be  approximately  $5  million 
annually  for  fiscal  years  1994  through 
1998. 

We  believe  that  the  impact  of 
retroactive  disenrollment  adjustments 
would  be  negligible  Tiecause  of  the 
relatively  small  number  of  beneficiaries 
afl^ected  and  our  ability  to  adjust  the 
capitated  payments  to  HMOs  and  CMPs 
retroactively. 

This  proposed  rule  would  not  meet 
the  $100  million  criterion  nor  would  it 
meet  the  other  E.0. 12866  criteria. 
Therefore,  this  proposed  rule  is  not  a 
significant  regulatory  action  under  E.O. 
12866,  and  a  regulatory  impact  analysis 
is  not  required. 

This  proposed  rule  would  increase 
payments  to  those  HMOs  and  CMPs  that 
were  not  set  up  to  bill  on  a  fee-for- 
service  basis  and  consequently  absorbed 
the  costs  for  ambulatory  services  until 
the  Medicare  beneficiary  was  officially 
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enrolled  and  the  HMO  started  to  receive 
capitation  payments.  Because  the 
number  of  retroactive  enrollments  and 
disenrollments  is  low,  this  proposed 
rule  would  have  a  limited  effect  on 
HMOs  and  CMPs.  Therefore,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  rule  would  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
would  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grant  programs-health. 

Health  care,  Heal^  facilities.  Health 
insurance.  Health  maintenance 
organizations  (HMOs),  Loan  programs* 
health.  Medicare,  Reporting  and 
recordkeeping  requirements. 

We  are  proposing  to  amend  42  CFR 
part.  41 7  as  set  forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1833(a)(l)(Aj? 
1861(8K2MH).  1866(a),  1871, 1874,  and  1876 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
13951(a)(1)(A),  1395x(s){2)(H),  1395cc(a), 
1395hh,  1395kk,  and  1395mm);  sec  114(c)  of 
Pub.  L.  97-248  (42  U.S.C  1395mm  note);  31 
U.S.C  9701  and  secs.  215  and  1301  through 
1318  of  the  Public  Health  Service  Act  (42 
U.S.C  216  and  300e  through  300e-l  7),  unless 
otherwise  noted. 

Subpart  K — EnrolimenL  EntittemenL 
and  Disenrollment  Under  Medicare 
Contract 

2.  In  §  417.448,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

§  417.448  Restriction  on  payments  for 
services  received  by  Medicare  enroilees  of 
risk  HMOs  or  CMPs. 
****** 

(c)  End  of  restriction.  The  restriction 
cn  payments  imposed  by  paragraph  (a) 
of  this  section  ends  if  a  Medicare 
enrollee  meets  one  of  the  following 
conditions: 

(1)  Is  disenrolled  according  to 

§  417.460,  §  417.461,  or  §  417.462. 

(2)  Leaves  the  HMO’s  or  CMP’s 
geographic  area  for  an  extended  period 
as  defined  in  §  417.460(a)(2)  and  the 
HMO,  CMP  and  enrollee  make 
arrangements  for  membership  to 
continue  as  provided  in 
§417.460(a)(2Kiv). 


(d)  Timing.  For  enroilees  that  are 
disenrolled.  the  effective  date  for  the 
end  of  the  restriction  on  payments,  as 
discussed  in  paragraph  (c)  of  this 
section,  is  the  first  day  of  the  month  in 
which  termination  of  enrollment  is 
effective  as  provided  in  §  417.460, 

§  417.461,  or  S  417.462.  For  enroilees 
who  leave  the  HMO’s  or  CMP’s 
geographic  area,  the  restriction  ends  the 
first  day  of  the  first  month  following  the 
month  in  which  the  enrollee  notifies  the 
HMO  or  CMP  that  he  or  she  has  left  the 
area,  as  r^uired  by  §  417.436(a)(9). 

3.  Section  417.450  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  417.450  Effective  date  of  coverage. 
***** 

(b)  Exceptions.  •  *  • 

(3)  If  an  individual  enrolls  through  an 
employer  health  benefits  plan,  but 
notice  to  HCFA  is  delayed,  coverage 
may  be  efiective  on  the  date  requested 
by  the  beneficiary  or  up  to  90  days 
before  HCFA  receives  the  notice  of 
enrollment,  whichever  is  later,  provided 
the  risk  HMO  or  CMP  meets  the 
conditions  for  payment  as  specified  in 
§  417.584(e). 

***** 

4.  In  §  417.456,  paragraph  (f)  is 
revised,  and  a  new  paragraph  (g)  is 
added,  to  read  as  follows: 

§  417.456  Refunds  to  Medicare  enroilees. 
***** 

(f)  Reduction  by  HCFA.  If  the  HMO  or 
CMP  does  not  m^e  refund  in 
accordance  with  paragraphs  (b)  through 
(d)  and  (g)  of  this  section  by  the  end  of 
the  contract  period  following  the 
contract  period  during  which  an  amount 
was  determined  to  be  due  an  enrollee, 
HCFA  reduces  its  payment  to  the  HMO 
or  CMP  by  the  amount  incorrectly 
collected  or  otherwise  due  and  arranges 
for  the  amount  to  be  paid  to  the 
Medicare  enrollee. 

(g)  Refund  in  the  case  of  retroactive 
disenrollment.  An  HMO  or  CMP  must 
refund  premiums,  copayments,  and  any 
other  cost-sharing  amounts  collected 
fix>m  the  enrollee,  in  accordance  with 

§  417.454(a)(1),  during  the  period  for 
which  HCFA  grants  retroactive 
disenrollment.  If  the  HMO  or  CMP  is 
entitled  to  collect  firom  the  enrollee 
Medicare  deductible  and  coinsurance 
amounts  for  services  furnished  during 
the  period  of  retroactivity,  it  may  offset 
the  latter  against  the  aihounts  it  would 
otherwise  be  required  to  refund.  The 
HMO  or  CMP  must  make  refunds  in 
lump  sum  payment  to  the  fcumier 
enrollee  or  to  his  or  her  representative 
within  imonth  of  the  date  of  HC^FA’s 
notice  to  the  plan. 


5.  Section  417.460  is  revised  to  read 
as  follows: 

f  417.480  DIsenroIbnent  of  beneflciaries 
and  termination  of  payments  to  an  HMO  or 
CMP. 

(a)  General  rule.  Except  as  provided  in 
paragraphs  (b)  through  (i)  of  this 
section,  an  HMO  or  CMP  may  not — 

(1)  Disenroll  a  Medicare  beneficiary; 
or 

(2)  Orally  or  in  writing,  or  by  any 
action  or  inaction,  request  or  encourage 
a  Medicare  enrollee  to  disenroll. 

(b)  Bases  for  disenrollment:  Overview. 
(1)  (Generally,  an  HMO  or  CMP  may 
disenroll  a  Medicare  enrollee  if  he  or 
she  meets  any  of  the  following 
conditions: 

(1)  Fails  to  pay  the  required  premiums 
or  other  charges. 

(ii)  Commits  baud  or  permits  abuse  of 
his  or  her  enrollment  card. 

(iii)  Behaves  in  a  manner  that 
seriously  impairs  the  ability  of  the  HMO 
or  CMP  to  furnish  services  to  the 
particular  enrollee  or  other  enroilees. 

(2)  (^nerally,  an  HMO  or  CMP  must 
disenroll  a  M^icare  enrollee  if  he  or 
she  meets  any  of  the  following 
conditions; 

(i)  Moves  out  of  the  area  served  by  the 
HMO  or  CMP. 

(ii)  Fails  to  convert  to  the  risk 
provisions  of  the  HMO’s  or  CMP’s  risk 
contract. 

(iii)  Loses  entitlement  to  Medicare 
Part  B  benefits. 

(iv)  Dies. 

(3)  Specific  requirements,  limitations, 
and  exceptions  applicable  to 
disenrollment  are  set  forth  in 
paragraphs  (c)  through  (i)  of  this  section. 

(c)  Failure  to  pay  premiums — ( 1 ) 

Basic  rules,  (i)  An  HMO  or  CMP  must 
make  a  reasonable  efibrt  to  collect 
premiums  or  other  charges  imposed  for 
deductible  or  coinsurance  amounts  for 
which  the  enrollee  is  responsible. 

(ii)  A  reasonable  effort  includes  a 
written  notice  to  the  enrollee  within  15 
days  of  the  date  that  the  delinquent 
charges  were  due  to  the  HMO  or  CMP. 
The  written  notice  must  include  the 
following; 

(A)  Notification  that  nonpayment  of 
premiums  will  not  automatically  result 
in  disenrollment. 

(B)  Information  about  how  to 
disenroll  from  the  HMO  or  CMP, 
including  submitting  a  written  request 
for  disenrollment  to  the  plan  or 
disenrolling  in  person  at  a  social 
security  office. 

(C)  Information  about  the  lock-in 
requirements  of  the  plan,  including  a 
warning  to  the  enrollee  that  he  or  she 
may  be  liable  for  healthcare  expenses 
if  services  are  not  obtained  through  the 

.  plan  service  networic. 
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(iii)  The  HMO  or  CMP  may  not 
involuntarily  disenroll  a  Medicare 
enrollee  if  payment  for  premiums  or 
other  charges  is  received  within  45  days 
of  the  date  that  the  notice  described  in 
paragraph  (c)(l)(ii)  of  this  section  is  sent 
to  the  beneficiary. 

(2)  When  HCFA’s  liability  ends. 

Except  as  provided  in  §  417.462  for 
retroactive  disenrollment,  disenrollment 
is  effective  no  earlier  than  the  month 
immediately  after,  and  no  later  than  the 
third  month  after,  the  month  in  which 
HCFA  receives  the  disenrollment  notice 
in  acceptable  form. 

6.  Section  417.461  is  added  to  read  as 
follows: 

$  417.461  Disenrollment  by  the  enrollee. 

(a)  EnroIIee’s  request.  (1)  A  Medicare 
enrollee  may  disenroll  at  any  time  by 
submitting  a  signed,  dated  request  in  the 
form  and  manner  prescribed  by  the 
HMO  or  CMP. 

(2)  The  enrollee  may  request  a 
particular  disenrollment  date  but, 
unless  HCFA  authorizes  retroactive 
disenrollment  in  accordance  with 
§  417.462,  that  date  may  be  no  earlier 
than  the  first  day  of  the  month  following 
the  month  in  which  the  HMO  or  CMP 
receives  the  request. 

(b)  Responsibilities  of  the  HMO  or 
CMP.  The  responsibilities  of  the  HMO 
or  CMP  include  the  following: 

(1)  Submit  a  disenrollment  notice  to 
HCFA  promptly. 

(2)  Provide  the  enrollee  with  a  copy 
of  his  or  her  request  for  disenrollment. 

(3)  In  the  case  of  a  visk  HMO  or  CMP, 
provide  the  enrollee  with  a  statement 
explaining  that — 

(1)  Enrollment  continues  until  the 
effective  date  of  disenrollment;  and 

(ii)  The  payment  restrictions  specified 
in  §  417.448(a)  continue  to  apply  until 
that  date. 

(c)  Effect  of  failure  to  submit 
disenrollment  notice  promptly.  If  the 
HMO  or  CMP  fails  to  submit  ^e  correct 
and  complete  notice  required  in 
paragraph  (b)(1)  of  this  section  on  a 
timely  ^sis,  it  must  reimburse  HCFA 
for  any  capitation  payments  received 
after  the  month  in  which  payments 
would  have  ceased  if  the  requirement 
had  been  met  timely. 

(d)  When  HCFA’s  responsibility  for 
payment  ends.  (1)  HCFA’s  responsibility 
for  payments  to  the  HMO  or  CMP  ends 
no  earlier  than  the  month  immediately 
after  the  month  in  which  HC7A  receives 
the  disenrollment  notice  in  acceptable 
form. 

(2)  In  the  case  of  retroactive 
disenrollment  under  §  417.462,  HCFA’s 
responsibility  for  payment  to  the  HMO 
or  CMP  is  limited  to  only  those  months 
in  which  the  individual  is  shown  on 


HCFA’s  corrected  records  as  having 
been  enrolled  in  the  HMO  or  CMP. 

7.  A  new  §  417.462  is  added,  to  read 
as  follows: 

§  417.462  Retroactive  dIeenrollmenL 

(a)  Bases  for  retroactive 
disenrollment.  HCFA  may  grant 
retroactive  disenrollment  if  it 
determines  that  any  of  the  following 
situations  exist: 

(1)  There  was  a  valid  request  for 
disenrollment  but,  through  error  or 
negligence  by  HCFA,  SSA,  the  employer 
who  sponsors  the  employee  health 
benefits  plan,  or  the  HMO  or  CMP,  the 
request  was  not  processed  timely. 

(2)  There  was  never  a  valid 
enrollment,  that  is.  the  beneficiary  never 
made  a  fully  informed  decision  to  enroll 
in  the  HMO  or  CMP.  (For  example,  the 
beneficiary  enrolled  without 
understanding  the  rules  and  restrictions 
that  apply  to  enrollees.)  Indications  of 
lack  of  understanding  and,  therefore,  of 
an  invalid  enrollment  include  the 
following  patterns  of  behavior  by  the 
beneficiary: 

(i)  Failing  to  pay  premiums  or  other 
charges  imposed  by  the  HMO  or  CMP. 

(ii)  Continuing  to  pay  for 
supplemental  coverage  insurance. 

(iii)  Failing  to  use  the  providers  and 
suppliers  affiliated  with  the  HMO  or 
CMP. 

.  (3)  There  was  a  valid  enrollment  but 
HCTA  determined  that  the  beneficiary 
later  became  incapable  of  understanding 
the  lock-in  restriction  and  other  rules. 

(b)  Effective  date  of  retroactive 
disenrollment.  The  effective  date  of 
retroactive  disenrollment  is  as  follows: 

(1)  If  error  or  negligence  delayed 
processing  a  valid  request, 
diseorollment  is  effective  as  of  the  first 
day  of  the  month  for  which  it  would 
have  been  efiective  if  the  error  or 
negligence  had  not  occiured. 

(2)  If  there  was  never  a  valid 
enrollment,  disenrollment  is  effective  as 
of  the  initial  enrollment  date. 

(3)  If  the  beneficiary  has  become 
incapable  of  understanding  the  rules, 
disenrollment  is  effective  as  of  the  first 
day  of  the  month  after  the  month  in 
which  HCFA  determines  that  the 
beneficiary  can  be  considered  to  have 
requested  disenrollment. 

10.  Section  §  417.464  is  added,  to  read 
as  follows: 

§  41 7.464  Effect  of  termination  or  default 
of  contract 

(a)  Termination  of  contract.  If  the 
contract  between  HCFA  and  the  HMO  or 
CMP  is  terminated  by  mutual  consent  or 
by  unilateral  action  of  either  party, 

.  HCFA’s  liability  for  payments  ends  as  of 
the  first  day  of  the  month  after  the  last 


month  for  which  the  contract  is  in 
effect. 

(b)  Default  of  contract.  If  the  HMO  or 
C^  defaults  on  the  contract  before  the 
end  of  the  contract  year  because  of 
bankruptcy  or  other  reasons,  HCFA 
will — 

(1)  Determine  the  month  in  which  its 
liability  for  payments  ends;  and 

(2)  Notify  the  HMO  or  CMP  and  all 
affected  Medicare  enrollees  as  soon  as 
practicable. 

Subpart  P— Medicare  Payment:  Risk 
Basis 

11.  In  §417.584,  the  headings  of  the 
section  and  of  paragraph  (c)  are  revised, 
and  a  new  paragraph  (e)  is  added,  to 
read  as  follows: 

§  417.584  Payment  to  risk  HMOs  and 
CMPs. 

***** 

(c)  Adjustments  to  payments:  General 
rule. 

***** 

(e)  Adjustments  to  payments:  Special 
requirements  for  delayed  notice  of 
enrollment.  If  a  beneficiary  enrolls  in  a 
risk  HMO  or  CMP  through  an  employer 
health  benefits  plan.  HCFA  might  not  be 
notified  of  the  enrollment  until  the  . 
requested  enrollment  date  has  passed. 
HCFA  may  make  payments  retroactive 
to  the  requested  enrollment  date  or  90 
days  before  receipt  of  the  notice, 
whichever  is  later,  provided  the  HMO  or 
CMP  meets  the  following  requirements: 

(1)  Obtains  and  keeps  on  file  a 
statement  signed  by  the  enrollee 
indicating  that  he  or  she  received  the 
•  information  required  under  §  417.436 
concerning  membership  rules  for 
enrollees,  including  an  explanation  of 
the  following: 

(1)  All  services  except  emergency  and 
urgently  needed  out-of-area  services 
must  be  obtained  through  the  HMO  or 
CMP. 

(ii)  The  cost  of  services,  other  than 
emergency  and  urgently  needed  out-of- 
area  services,  that  are  not  authorized  by 
the  HMO  or  CMP  are  not  paid  by  the 
employer  or  the  HMO  or  CMP  or  under 
the  M^icare  fee-for-service  system  and 
are  the  responsibility  of  the  enrollee. 

(2)  Reimburses  HCFA  for  Medicare 
fee-for-service  payments  it  received  for 
services  covered  by  the  HMO  or  CMP 
and  furnished  to  the  enrollee  during  the 
period  for  which  HCFA  adjusts  the 
payments. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.773,  Medicare-Hospital 
Insurance,  and  93.774,  Medicare — 
Supplementary  Medical  Insurance.) 
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Dated:  June  30. 1993. 

Bruce  C  Vladedc, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  August  30, 1993. 

Donna  E.  Shalala, 

Secretary. 
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1.  Introduction 

1.  By  this  action  we  propose  to 
establish  regulations  for  the 
administration  of  accounting  authorities 
in  the  maritime  mobile  and  the 
maritime  mobile-satellite  radio  services 
except  for  distress  and  safety 
communications.  We  seek  comment  on 
the  proposals  set  forth  here  as  well  as 
alternative  proposals  that  commenters 
may  have. 

n.  Background 

2.  International  telecommunications 

settlem^its  involve  the  collection  and 
payment  by  various  accounting  entities 
of  charges  due  foreign  administrations 
for  messages  transmitted  at  sea  by  or 
between  maritime  mobile  stations 
located  on  board  ships  subject  to  U.S. 
registry  end  utilizing  foreign  coast  and 
coast  earth  station  facilities.  The  United 
States  Government  has  p)erfonned 
accounting  settlements  for  maritime 
mobile  service  message  charges  since 
1913  and,  more  recently,  for  maritime 
mobile-satellite  service  messages.  Under 
the  provisions  of  Service  Regulation 
XXXVI  of  the  Berlin-Telegraph 
Convention  of  1906  and  the  London 
Radiotelegraph  Conference  of  1912,  to 
which  the  U.S.  is  a  signatory,  each 
Administration  is  required  to  provide 
for  the  collection  of  all  tolls  for  the 
radiotelegraph  traffic  exchanged  with 
stations  of  other  Administrations.  The 
proceedings  of  the  London  Convention 
Final  Protocol  (Part  C  Treaty  Series.  No. 
58)  were  ratifi^  by  the  Senate  on  July 
8. 1913.  — 

3.  To  cximply  with  its  treaty 
obligation,  it  became  necessary  for  the 
U.S.  to  establish  a  clearinghouse  to 
maintain  accounts  with  each  foreign 
administration  concerned  and  with  U.S. 
flag  vessels  operating  in  international  or 
foreign  waters.  In  accordance  with 
Article  XUI  of  the  Service  Regulations 
affixed  to  the  London  Conference,  the 
Department  of  Commerce  was 
authorized  by  the  Senate  to  enforce  all 
radio  laws  of  the  U.S.  as  well  as  the 
provisions  of  the  Conference  of  1912.  By 
agreement  between  the  Secretary  of 
War,  the  Secretary- of  Commerce  and  the 
Secretary  of  State  on  March  19, 1913, 
the  Navy  Department  was  authorized  to 
handle  Uie  settlement  of  international 
radio  accounts. 

4.  On  July  1, 1924,  by  authority  of  the 
General  Appropriation  Act  of  the 
Department  of  Commerce,  FY  1925  (43 
Stat.  220,  Pub.  L.  68-153— Title  HI),  the 
personnel  and  equipment  of  the 
International  Radio  Accounting  Unit, 
Navy  Department,  together  with  all 
outstanding  accounts  owed  to  foreign 
administrations  were  transferred  to  the 


Bureau  of  Navigation.  Department  of 
Commerce. 

5.  On  February  23, 1927,  the  Radio 
Division  of  the  Bureau  of  Navigation, 
where  the  intematicmal  radio  accounts 
due  foreign  administrations  were  being 
processed,  was  transferred  &t>m  the 
Bureau  of  Navigation  and  put  directly 
under  the  supervision  of  the  Secretary 
of  Commerce  by  the  Radio  Act  of  1927 
(Pub.  L.  69-632).  The  Radio  Division 
was  subsequently  abolished  on  July  10, 
1932,  and  its  duties,  powers,  personnel, 
equipment  and  records  were  transferred 
to  the  Federal  Radio  Commission  by 
authority  of  Public  Law  72-212  and  by 
Executive  Order  5892.  The  international 
radio  accounts  were,  by  this  authority, 
put  under  the  jurisdiction  of  the  Federal 
Radio  Commission  where  they  remained 
until  1934. 

6.  On  June  10, 1934,  the  Federal  Radio 
Commission  was  absorbed  by  the 
Federal  Communications  Commission, 
which  had  been  created  by  the 
Conununications  Act  of  1934.  Title  VI, 
section  603  and  section  604  of  the  Act 
provided  for  the  transfer  of  all 
employees,  records,  property, 
authorities  and  appropriations  from  the 
Federal  Radio  Commission  to  the 
Federal  Communications  Commission.  - 
At  that  time  the  intmiational  radio 
accounts  were  transferred  to  the 
jurisdiction  of  the  Commission,  where 
they  are  now  maintained. 

7.  The  subjects  of  international 
telecommunications  accoimting  and 
settlements  are  addressed  in  the 
International  Telecommunication 
Convention  (Nairobi,  1982),  in  the 
International  Telecommunication 
Regulations  (Melbourne,  1988)  (ITR),  in 
the  FTU  Radio  Regulations  and  in  the 
CCITT  Recommendations.'  The  CCl'lT 
develops  technical,  operational  and 
service  recommendations  applicable  to 
essentially  all  international 
telecommunications  services  via  wire 
and  radio.  Provisions  of  Conventions 
and  Regulations  have  treaty  status  and 
are  therefore  binding  on  the  parties 
thereto.  The  CCITT'  Recommendations 
do  not  have  treaty  status  and  are  not 
legally  binding.  However,  as  a  practical 
matter,  the  CCITT  Recommendations  are 
effectively  the  standards  that  govern 
international  telecommunications.^ 


,  ••QJ  ri  "  is  the  French  acronym  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  nvithin  the  International 
Telecommunication  Union  (ITU).  ‘'CQTT’  is 
nevertheless  the  recognixed  acronym  used  in  most 
languages — including  English. 

*  At  the  ITU  Additional  Plenipotentiary 
Conference  (APP)  in  Geneva  (Dumber  1992).  the 
structure,  working  methods,  and  construct  of  the 
basic  rru  treaty  instrument  were  modified.  The 
result  from  this  is  that  the  names  of  the  sub-entities 

Continued 
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8.  Historically,  most  international 
settlements  were  handled  solely 
between  individual  ship  owners  and 
foreign  administrations  or  coast  stations. 
This  meant  that,  in  most  countries,  there 
were  literally  thousands  of  addresses  to 
which  administrations  would  have  to 
forward  their  invoices.  A  major 
exception  was  within  the  U.S.  where  the 
rcC  had  acted  as  a  nationwide  clearing 
house  for  the  settlement  of  accoimts 
since  its  inception  in  1934. 

9.  The  World  Administrative  Radio 
Conference  (Geneva,  1979)  changed  the 
procedures  governing  accounting 
practices  in  the  maritime  mobile  and 
maritime  mobile-satellite  services, 
partly  in  response  to  the  perceived  need 
to  improve  the  efficiency  of  the 
international  telecommimication 
settlements  system.  The  Final  Acts  of 
the  Conference,  ratified  by  the  U.S. 
Senate  on  October  27, 1983,  revised 
Chapter  IX  of  the  International  Radio 
Regulations  by  establishing  a  new 
Article  66  which  set  forth  &e  following 
general  principles  to  govern  the 
international  accounting  for  public 
correspondence  in  the  maritime  mobile 
and  maritime  mobile-satellite  services: 

5086  Section  2.  Changes  for  radio 
commimications  fi-om  ship  to  shore 
shall  in  principle,  and  subject  to 
national  law  and  practice,  be 
collected  firom  the  maritime  mobile 
station  licensee: 

5087  (a)  by  the  administration  that  has 
issued  the  license;  or 

5088  (b)  by  a  recognized  private 
operating  agency:  or 

5089  (c)  by  any  other  entity  or  entities 
designated  for  this  purpose  by  the 
administration  referred  to  in  No. 

5087. 

10.  The  Mobile  World  Administrative 
Radio  Conference  in  1987  passed  a 
resolution  (contained  in  the  Regulations 
as  Resolution  No.  334]  providing  that 
the  provisions  of  Article  66  should 
merely  refer  to  the  International 
Telecommimication  Regulations  (ITR), 
assuming  that  the  World  Administrative 
Telegraph  and  Telephone  Conference 
(WATTC-88)  placed  the  substance  of 
the  Article  66  provisions  into  the  ITR. 
The  WATTC-88  did  incorporate  these 


of  the  ITU  will  change  (e.g.,  the  CCITT  will  become 
the  Telecommunication  Standardization  Sector — 
TSS  and  the  primary  treaty  instruments  will 
become  the  liu  Ck>nstitution  and  the  ITU 
Convention  (with  consequential  renumbering  of  all 
provisions.  We  note  that  the  changes  coming  from 
the  APP  were  placed  into  provisional  effect  on 
March  1, 1993;  however,  since  the  formal  entry  into 
force  of  these  changes  is  not  until  July  1, 1994  (as 
between  those  ITU  Member  countries  who  have 
ratified  or  acceded  to  the  new  instruments),  we  will 
refer  to  the  familiar,  existing  ITU  nomenclatures 
and  documents  for  convenience  and  ease  of 
understanding  in  this  instant  proceeding. 


provisions  into  the  ITR  (effective  July  1, 
1990).  We  assume  a  future  competent 
Radiocommunication  Conference  will 
eventually  implement  the  provisions  of 
Resolution  No.  334.  In  any  event,  both 
the  current  Radio  Regulations  and  the 
ITR  provide  that  the  CCITT 
Recommendations  are  to  be  taken  into  . 
account  when  applying  the 
international  regulatory  provisions.  As 
it  now  stands,  the  implementing 
recommendations  developed  by  the 
CCITT  include: 

(1)  Rec.  D.90  on  charging,  accounting  * 
and  refunds: 

(2)  Rec.  D.195  on  settlement  of 
international  telecommunication 
balances  of  accounts; 

(3)  Rec.  E.200  on  operational 
provisions  for  maritime  mobile  services: 

(4)  Rec.  F.lOO  on  mobile  operational 
provisions;  and 

(5)  the  newest  recommendation 
adopted,  Rec.  F.lll  on  principles  of 
service  for  mobile  systems. 

11.  The  organization  within  the  FCC 
responsible  for  the  settlement  of 
maritime  mobile  and  maritime  mobile- 
satellite  accoimts  with  foreign 
administrations  is  the  International 
Telecommimications  Settlements  (ITS) 
Section  of  the  Financial  Management 
Division,  Office  of  Managing  Director. 
The  settlement  operation  basically 
consists  of  examining  and  processing 
invoices  received  fi^m  foreign 
administrations  to  ensure  the  validity  of 
the  charges  and,  in  turn,  billing  U.S. 
shipowners  for  the  charges  due  the 
foreign  country.  The  accounts  generally 
contain  the  ship  call  sign  and  name,  the 
date  the  message  was  transmitted,  the 
number  of  words  or  minutes,  the  cost 
per  word  or  minute  in  gold  fi'ancs  or 
Special  Drawing  Rights  (SDRs)  and  the 
amount  due  shown  in  either  gold  fi^cs 
or  SDRs.  Collections  are  then  processed 
and  appropriate  payments  made  to  the 
foreign  countries  or  their  agents  through 
the  U.S.  Treasury.  The  Commission,  as 
one  of  15  Accounting  Authorities 
currently  recognized  by  the  FCC, 
expects  to  process  340,000  separate 
charges  from  as  many  as  100  entities 
during  the  next  twelve  months,  with 
estimated  collections  totaling  $12.0 
million.  The  settlement  clearinghouse 
service  was  performed  by  the  FCC  at  no 
cost  to  licensees  until  December  19, 

1989  when  Pub.  L.  101-239  established 
a  $2.00  per  line  item  administrative  fee 
applicable  to  all  ITS  billings. 

12.  The  FCC.  in  accordance  with 
international  procedures  described 
infi-a,  has  also  permitted  private  entities, 
called  "accounting  authorities”,  to  settle 
accounts  between  U.S.  registered  ships 
and  foreign  administrations  just  as  the 
Commission  does.  (See  In  The  Matter  of 


Accounting  and  Operating  Procedures 
in  the  Maritime  Mobile  Service.  FCC 
80-741,  Mimeo  No.  28600  (released 
December  12, 1980).)  In  addition,  the 
accoimting  authority  may  settle 
accounts  of  foreign  licensed  vessels 
either  exclusively  or  in  addition  to 
settling  U.S.  accounts.  Vessel  operators/ 
licensees  choosing  to  have  these  private 
entities  settle  their  accounts  and 
generally  also  charged  a  fee  under  some 
sort  of  contractual  arrangement.  In 
certain  cases,  the  vessels  are  owned 
and/or  operated  by  the  same  company 
that  is  acting  as  an  accounting  authority. 

13.  Accounting  authorities  nave  been 
established  or  certified  by  the 
Commission  in  accordance  with  the 
procedures  delineated  in  the  CCITT 
Recommendations.  Those  procedures 
allow  administrations  to  establish  up  to 
25  accounting  authorities  per  country. 
Specifically,  accounting  authorities  are 
designated  by  the  assignment  of  an 
Individual  Accounting  Authority 
Identification  Code  (AAIC).  This  code  is 
used  by  ships  and  foreign  coast  stations 
to  identify  where  charges  for  messages 
transmitted  through  foreign  facilities  are 
to  be  sent  for  collection.  All  accounting 
authorities  approved  by  the  Commission 
to  settle  maritime  accounts  for  U.S. 
licensed  vessels  are  assigned  a  discrete 
four-character  alpha-numeric  code. 
Accounting  authorities  operating  in  the 
U.S.  are  assigned  codes  with  a  “US” 
prefix.  Currently,  only  eight  codes 
beginning  with  the  prefix  US  are 
authorized,  including  USOl  which  is 
used  by  the  Commission’s  ITS  Section 
in  its  settlement  activities.3  Foreign- 
based  accounting  authorities  may  also 
be  certified  to  settle  accounts  of  U.S. 
licensed  vessels.  If  approved,  they  use 
the  AAIC  originally  assigned  to  them  by 
their  country  of  origin.  The  Commission 
has  currently  certified  seven  foreign- 
based  accounting  authorities  *  to  settle 
accounts  for  U.S.  flag  vessels.  Although 
all  certifications  have  technically  been 
interim  certification^,  twelve  years  have 
elapsed  since  the  original  interim 
assignments. 

14.  Because  the  entities  authorized 
AAICs  by  the  Commission  have 
generally  been  cooperative  with  the  FCC 


3  Besides  the  FCC,  the  other  Accounting 
Authorities  assigned  a  “US"  code  are:  Mackay 
Communications,  Inc.;  Radio-Holland,  USA;  SAIT 
Communications,  Inc.;  Mobile  Marine  Radio,  Inc.; 
Exxon  Communications  Company;  Raytheon 
Service  Company  and  Global  Communications,  Inc. 

4  The  following  foreign  companies  have  been 
approved  as  Accounting  Authorities:  Kelvin  Hughes 
Ltd  (England);  Peninsular  Electronics  Ltd  (England); 
STC  International  Marine,  Ltd.  (England);  Marconi 
International  Marine  Co.,  Ltd.  (England);  E.B. 
Communications  Ltd  (England);  International  Radio 
TrafTic  Services  (Ireland)  and  ANDgate  Ltd. 
(Gibraltar). 
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and  are  familiar  with  maritime 
accounting  issues,  the  Commission  has 
had  few  problems  wi^  accounting 
authorities  that  have  not  been  resolved 
satisfactorily.  We  believe,  however,  that 
the  responsibilities  of  accounting 
authorities  should  be  spelled  out  and 
that  their  settlement  activities  should  be 
monitored  to  ensure  applicable 
international  procedures  are  being 
followed. 

15.  There  are  currently  no  rules, 
formal  guidance  or  procedures  issued  by 
the  Commission  for  determining  who 
should  be  certihed  as  an  accounting 
authority.  There  are  no  FCC  standards  of 
conduct  for  accounting  authorities  nor 
any  requirement  to  keep  the 
Commission  informed  of  their  activities. 
There  are  no  rules  to  ensure  that  the 
overall  United  States  settlement  activity 
is  pursued  in  accordance  with 
established  procedures.  We  believe  that 
at  least  minimal  regulations  should  be 
in  place  to  assist  current  and  future 
accounting  authorities  in  adhering  to 
those  international  procedures  as  a 
matter  of  public  interest  and  in 
fuinilment  of  U.S.  treaty  interests. 

16.  To  that  end,  this  Notice  proposes 
rules  that  would  establish  an 
application  and  approval  process  of 
booming  and  accounting  authority  to 
ensure  that  only  qualihed  applicants 
perform  this  function.  The  application 
process  and  procedural  rules  would  also 
apply  to  entities  currently  settling 
accounts  pnder  interim  Commission 
certification.  The  interim  certification 
will  be  canceled  60  days  after  the 
effective  date  of  these  rules  if  these 
entities  do  not  follow  the  application 
process.  The  Notice  also  proposes 
standardized  operational  procedures 
and  reporting  mechanisms  that  would 
assist  ^e  Commission  in  monitoring  the 
overall  settlement  function.  The 
proposed  rules  declare  an  FCC  rule  for 
using  the  accounting  authority’s  receipt 
date  of  accounts  for  purposes  of 
determining  the  appropriate  conversion 
rate  for  the  Special  Drawing  Rights 
(SDRs).  The  proposed  rules  also 
establish  procedures  to  govern 
situations  where  an  accounting 
authority  is  not  operating  in  accordance 
with  Commission  or  established  > 
international  procedures. 

17.  The  Notice  proposes  rules  to 
ensure  compliance  in  situations  where 
the  licensee  fails  to  remit  proper  and 
timely  payment  for  public 
correspondence  communications  to  the 
Commission  or  to  another  accounting 
authority.  Finally,  the  proposed  rules 
declare  that  the  ship  station  licensees 
are  ultimately  liable  for  the  proper  and 
timely  pa)rment  of  public 
correspondence  communications. 


in.  General  Discussion  of  the  Proposed 
Rules 

18.  Eligibility.  We  propose  that  U.S. 
citizenship  requirements  not  be 
imposed  on  accounting  authorities.  We 
propose,  instead,  certain  restrictions 
regarding  the  physical  location  of 
accounting  authority  settlement 
facilities  for  those  accounting 
authorities  wishing  to  be  assigned  an 
Accounting  Authority  Identification 
Code  with  a  "US”  prefix.  These  sections 
also  make  it  clear  that  prior  experience 
in  accounting  or  settlement  activities 
.  will  be  considered  but  is  not  a 
..  prerequisite  to  becoming  an  accounting 
authority.  Applicants  must  be  willing 
and  able  to  accept  clients  at  a  reasonable 
charge;  must  agree  to  settle  accounts  in 
both  gold  hancs  and  Special  Drawing 
Rights  (SDRs)  and  to  use  the  conversion 
rate  mandated  by  the  International 
Monetary  Fund;  and  must  agree  to 
conduct  operations  in  accordance  with 
applicable  FCC  policies  and  rules,  the 
International  Telecommunication 
Regulations  and  other  international 
rules,  regulations,  agreements,  and, 
where  appropriate,  CCI'IT 
Recommendations.  Finally,  these 
sections  require  that  all  entities 
intending  to  settle  accounts  of  U.S. 
licensed  vessels  obtain  prior 
Commission  authorization  to  do  so. 

19.  Application  Procedures.  The 
proposed  rules  require  the  filing  of  an 
original  FCC  application  form  in  order 
to  be  considered  as  an  accounting 
authority.  We  have  attempted  to  keep 
the  application  form  simple  and 
streamlined,  yet  comprehensive  enough 
to  provide  sufficient  information  on 
which  to  base  a  decision  as  to  whether 
to  certify  an  applicant  as  an  accounting 
authority.  The  proposed  rules  request 
only  basic  information  identifying  the 
applicant  and  describing  the  applicant’s 
objectives  and  capabilities  with  respect 
to  the  accounting  authority  function.  To 
ascertain  the  latter,  we  are  requesting 
that  any  relevant  experience  of  an 
appliceuit  be  detailed  and  that  the 
applicant’s  proposed  settlement  plans 
be  provided.  To  obtain  basic 
information  about  the  applicant,  we  are 
requesting  information  regarding  the 
proposed  structure  of  the  applicant’s 
settlement  business  and  similar 
background  data  which,  in  combination 
with  our  request  for  documents 
demonstrating  financial  responsibility, 
should  provide  an  adequate  basis  for 
determining  whether  to  issue  a 
certification. 

20.  We  propose  to  process 
applications  on  a  first-come,  first-served 
basis.  However,  the  Commission  is 
proposing  to  “grandfather”  all  current 


accounting  authoritie$  as  long  as  they 
are  otherwise  qualified  and  follow  the 
procedures  established  by  the  rule  to 
obtain  permit  accounting  authority 
authorizations.  Existing  accounting 
authorities  are  not  exempt  horn  the  new 
application  procedures  and  would  be 
required  to  apply  for  permanent 
accounting  authority  certifications 
within  60  days  of  the  afiective  date  of 
these  rules  or  risk  losing  their  status  as 
accounting  authorities. 

21.  The  proposed  rules  establish  an 
FCC  policy  that  a  minimum  of  15  of  the 
available  25  Accounting  Authority 
Identification  Codes  (AAICs)  be 
reserved  for  use  by  accounting 
authorities  conducting  settlement 
operations  in  the  United  States.  'Those 
accounting  authorities  proposing  to 
conduct  settlement  operations  within 
the  United  States  will  be  assigned  a 
"US”  AAIC  prefix  if  approved.  Certified 
accounting  authorities,  who  maintain 
their  settlement  operations  outside  the 
U.S.,  will  retain  the  AAIC  originally 
assigned  by  the  country  of  origin.  We  do 
not  intend  to  approve  as  accounting 
authorities  any  foreign-based  entities 
who  have  not  already  been  approved  as 
accounting  authorities  by' other 
administrations. 

22.  Because  the  primary  purpose  of 
our  proposed  rules  is  to  ensure 
adherence  to  international  settlement 
procedures,  we  are  including  language 
in  the  application  and  rules  which 
would  make  clear  to  applicants  the 
requirement  to  adhere  to  applicable  FCC 
policies  and  rules,  the  International 
Telecommunication  Regulations  (ITR), 
and  other  international  rules, 
regulations,  agreements,  and,  where 
appropriate,  CCITT  Recommendations. 
The  rules  also  propose  that  all 
applicants  provide  evidence  of  financial 
responsibility.  To  the  extent  that  the 
applicant  is  a  business  with  sound 
account  capability,  formal  financial 
statements  will  be  required.  Individuals 
may  provide  other  documentation 
proving  all  assets,  liabilities,  income 
and  expenses.  We  invite  comment  as  to 
the  types  of  documents  acceptable  for 
this  purpose  as  well  as  the  specific 
criteria  for  evaluation.  Although  the 
United  States  is  not  a  guarantor  of 
payments  by  its  citizens,  our  proposed 
rules  seek  to  minimize  potential 
financial  risks  that  might  be  present  if 
settlement  operations  are  performed  by 
other  accounting  authorities  and  to 
document  FCC  policy  that  the  ship 
station  licensee  has  final  responsibility 
for  settlement  should  their  selected 
accounting  authority  be  unable  or 
unwilling  to  make  valid  payments  to 
foreign  entities. 
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23.  The  rules  also  detail  the 
procedures  the  Commission  will  utilize 
to  obtain  any  public  comment  on 
applications  received  by  the 
Commission  as  well  as  to  notify 
applicants  as  to  whether  they  have  been 
certified  as  accounting  authorities. 
Comments  received  during  the  informal 
public  comment  period,  to  the  extent 
that  we  receive  information  that  an 
applicant  could  not  meet  the  financial 
or  technical  responsibilities  of  an 
accounting  authority,  or,  otherwise 
serve  the  test  interests  of  the  U.S. 
Government,  will  be  taken  into 
consideration  in  making  a 
determination  as  to  whether  to  approve 
the  applicant  as  an  accounting 
authority. 

24.  The  Commission  would  examine 
the  applicant’s  basic  qualifications  and 
any  comments  reoeiv^  during  the 
informal  public  comment  period,  and,  if 
the  applicant  is  found  to  be  qualified, 
the  Commission  would  then  inform  the 
applicant,  in  writing,  that  the 
application  has  been  approved. 

25.  Settlement  Operations.  We  set 
forth  in  these  sections  several 
operational  requirements  for  accounting 

.  authorities  to  follow.  Basically,  these 
operational  requirements  parallel 
applicable  ITR  and  other  international 
rules,  regulations,  agreements,  and 
applicable  OCITT  Recommendations 
and  require  adherence  to  established 
international  procedures. 

26.  We  are  proposing  to  allow 
accounting  authorities  a  full  six  monfhs 
following  certification  as  an  accounting 
authority  to  commence  settlement 
operations.  This  appears  to  us  to  be  a 
reasonable  period  of  time  in  which  to 
initiate  settlements. 

27.  The  rules  also  propose  a 
settlement  period,  or  period  of  time 
within  which  individual  settlements 
must  be  accomplished,  consistent  with 
mj  procedures.  This  provision  requires 
accounting  authorities  to  make  timely 
payment  to  foreign  administrations  and 
to  accept  accounts  both  in  gold  francs 
and  in  Special  Drawing  Ri^ts  (SDRs). 
These  requirements  are  in  accord  with 
existing  international  procedures  and 
F(X  policy,  as  is  the  requirement  to 
settle  accounts  taking  into  consideration 
(XTTT  Recommendation  D.90. 

28.  In  addition,  the  proposed  rules 
establish  the  requirement  that 
accounting  authorities  cooperate  fully 
with  the  Commission  concerning 
maritime  settlements  issues.  This 
requirement  is  designed  to  ensure  that 
outstanding  accounting  settlement 
issues  or  finaiuiial  problems  of 
accounting  authorities  are  resolved 
efiectively,  timely  and  in  accordance 
with  established  policies  and 


procedures.  Since  the  United  States 
government  is  required,  upon  request,  to 
take  all  possible  steps,  within  the  limits 
of  applicable  national  law,  to  ensure 
settlement  of  the  accounts  of  the 
licensee,  (Radio  Regulations,  Geneva 
1979,  Article  66,  Se^on  in  Accounting, 
paragraph  10,  number  5097)  this 
requirement  is  intended  to  ensure  that 
the  Commission  is  kept  aware  of 
potential  problems  or  issues  which 
could  affect  the  national  interest  or 
which  could  have  a  significant  impact 
on  overall  settlement  operations.  The 
proposed  rules  also  make  accounting 
authorities  subject  to  audit  by  the 
Commission  or  its  representative. 

29.  Reporting  Requirements.  We 
propose  several  new  reporting 
requirements  that  would  be  required  of 
accounting  authorities.  These  reports 
should  enable  the  Commission  to 
monitor  accounting  authority  operations 
to  ensure  adherence  to  these  rules  and 
to  appropriate  international  settlement 
procedures.  Currently,  the  Commission 
submits  monthly  reports  to  the  ITU  in 
Geneva  detailing  the  inventory  of  U.S. 
licensed  ship  stations  operating  in 
international  waters.  We  propose  that 
accounting  authorities  provide  the 
Commission  with  a  detailed  report  of 
additions,  deletions,  or  modifications  to 
their  inventory  of  serviced  vessels  each 
month.  The  Commission  would  use  this 
information  to  maintain  the  ITU 
database  and  to  assure  efficient 
settlement  operations.  The  rules  also 
require  an  end  of  year  inventory  of 
vessels  for  which  the  accounting 
authority  is  the  settlement  entity  and  an 
annual  statistical  report  which  would 
provide  information  to  the  Commission 
regarding  settlement  operations. 

30..  Enforcement.  These  sections  of  the 
rules  set  forth  the  procedures  the 
Commission  will  use  to  investigate  and 
to  resolve  complaints  or  infractions  of 
the  Commission’s  rules  or  established 
international  settlement  procedures. 

The  proposed  rules  specify  grounds  for 
enforcement  sanctions,  including 
forfeiture,  and/or  cancellation  of  an 
accounting  authority’s  certification.  The 
rules  also  specify  that  the  Commission 
will  afford  an  accounting  authority 
notice  and  an  opportunity  to  present  its 
side  of  any  issue  involving  cancellation 
of  its  accounting  authority  privilege. 

The  rules  also  provide  that  any  ship 
station  licensee  affected  by  the 
cancellation  of  an  accounting 
authority’s  privilege  must  find  another 
accounting  authority  to  settle  its 
accounts.  The  Commission  will  notify 
the  ship  stations,  via  a  Public  Notice,  of 
any  cancellations,  and.  inasmuch  as 
possible,  list  individual  shipowners 
serviced  by  the  cancelled  accounting 


authority  and  identified  from  the 
required  reports  of  vessel  inventories. 
Finally,  the  proposed  rules  provide  for 
forfeiture  or  other  sanction  action 
should  a  ship  operator  or  licensee  not 
remit  full  and  timely  payment  to  the 
Commission  or  to  an  approved 
accounting  authority  when  properly 
billed  or  in  the  event  that  the 
accounting  authority  fails  in  their 
responsibility  to  forward  payment  to  the 
foreign  entity.  The  Commission  reserves 
the  right  to  cooperate  with  foreign 
administrations  in  restricting  public 
correspondence  communications  to  and  . 
from  vessels  for  which  valid  payments 
have  not  been  received  or  made  as 
required  (Distress  and  safety 
communications  must  be  carried 
without  charge.)  and  to  utilize  available 
debt  collection  procedures  to  collect 
amounts  owed. 

TV.  Procedural  Matters 

31.  Ex  parte.  This  is  a  non-restricted 
notice  and  comment  rule-making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  Commission 
rules.  See  generaJ]y  47  CFR  1.1202, 

1.1203,  and  1.1206(a). 

32.  The  Regulatory  Flexibility  Act.  As 
required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  impact  on  small 
entities  of  the  proposals  suggested  in 
this  document.  Written  public 
comments  are  requested  on  the  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  of  this  Notice  of  Proposed 
Rule  Making  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354, 94  Stat. 
1164,  5  U.S.C.  Section  601  et  seq. 

(1981). 

Initial  Regulatory  Flexibility  Analysis 

Reason  for  action:  This  rulemaking 
proceeding  is  initiated  to  obtain 
comment  regarding  the  administration 
of  accounting  authorities  in  the 
maritime  mobile  and  maritime  mobile- 
satellite  radio  services  except  for 
distress  and  safety  commimications. 

Objectives:  The  Commission  seeks  to 
establish  standards  for  the  approval 
and/or  cancellation  of  accounting 
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authority  certification  to  be 
administered  ^  the  Commission. 

Legal  basis:  The  proposed  action  is 
authorized  under  sections  4(i),  4(j),  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended. 

Reporting,  recordkeeping  and  other 
compliance  requirements:  Entities  or 
individuals  who  wish  to  become 
accounting  authorities  or  who  have  been 
issued  interim  accounting  authority 
certifications  would  need  to  file  an 
application  with  the  Commission  and 
present  assurance  of  financial 
responsibility.  Accounting  authorities 
would  be  required  to  report  to  the 
Commission  on  the  status  of  their 
settlement  activities. 

Federal  rules  which  overlap, 
duplicate,  or  conflict  with  these  rules: 
None. 

Description,  potential  impact,  and 
number  of  small  entities  involved:  Any 
rule  changes  in  this  proceeding  could 
affect  small  businesses  wishing  to 
become  accounting  authorities.  The 
number  of  small  entities  that  will  be 
affected  is  unknown.  The  Commission 
will  further  examine  the  impact  of  any 
rule  changes  on  small  entities  after 
evaluating  the  comments  in  this 
proceeding. 

Any  significant  alternatives 
minimizing  the  impact  on  small  entities 
consistent  with  the  stated  objectives: 
None. 

33.  Paperwork  Reduction  Act.  The 
followiiig  collection  of  information 
requirement  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  Section  3504(H)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h)). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s  copy 
contractor:  International  Transcription 
Service,  Inc.;  2100  M  Street,  NW.,  suite 
140;  Washington,  DC  20037;  Telephone: 
(202)  857-3800.  Persons  wishing  to 
comment  on  this  collection  of 
information  should  direct  their 
comments  to  Timothy  Fain;  Office  of 
Management  and  Budget;  NEOB;  Room 
3235;  Washington,  DC  20503; 

Telephone  (202)  395-3561.  A  copy  of 
any  comments  filed  with  the  Office  of 
Management  and  Budget  should  also  be 
sent  to  the  following  address  at  the 
Commission:  Federal  Communications 
Commission;  Records  Management 
Division;  Paperwork  Reduction  Project; 
Washington,  DC  20554.  For  further 
information,  contact  Judy  Boley;  Federal 
Communications  Commission; 
Telephone  (202)  632-7513. 

Action:  New  collections. 

OMB  number:  None. 

Title:  Respectively,  (1)  Application  for 
Certification  of  an  Accounting  Authority 


and  (2)  Annual  Statistical  Report  of 
Settlement  Operations. 

Form  numbers:  (1)  FCC  Form  44.  (2) 
FCC  Form  45. 

Frequency  of  response:  (1)  One-time 
only.  (2)  Yearly  and  record  keeping 
requirement. 

Respondents:  (1)  Individuals  or 
households  and  businesses  or  other,  and 
(2)  for  profit  (including  small 
businesses). 

Estimated  annual  burden:  (1)  25 
responses,  3  hours  average  burden  per 
response,  75  hours  total  annual  burden. 
(2)  25  responses,  1  hour  average  burden 
per  response,  25  hours  annual  burden; 

25  record  keepers,  1  hour  average 
burden  per  record  keeper,  25  hours 
annual  burden  per  record  keeper;  50 
hours  total  annual  burden. 

Needs  and  uses:  (1)  To  determine 
eligibility  of  applicant.  (2)  Agency  will 
use  statistics  for  internal  studies  and 
will  also  use  information  to  ensure 
compliance. 

34.  Notice  and  Comment  Provision. 
Authority  for  the  proposed  rules  is 
contained  in  sections  4(i),  4(j),  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended  (47  U.S.C.  154(i), 
154(j)  and  303(r)).  Pursuant  to  §§  1.415 
and  1.419  of  the  Commission’s  rules, 
interested  parties  may  file  comments  on 
or  before  February  3, 1994,  and  reply 
comments  on  or  before  February  18, 
1994.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  In  reaching  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  Commission’s 
reliance  on  such  information  is  noted  in 
the  Report  and  Order. 

35.  Participants  in  this  proceeding 
must  file  an  original  and  four  copies  of 
all  comments,  reply  comments,  and 
supporting  documents.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Persons  wh6  wish  to  participate 
informally  may  submit  two  copies  of 
their  comments,  stating  thereon  the 
docket  number  of  this  proceeding. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of.the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  at  that  address.  For 
additional  information  on  this 


proceeding,  please  contact  Shirley 
Wood  at  (202)  632-1027. 

V.  Conclusion 

36.  The  Commission  is  proposing 
these  rules  to  establish  basic 
qualifications  and  requirements  for 
individuals  or  entities  who  may  wish  to 
serve  as  accounting  authorities  for  the 
settlement  of  international  radio 
maritime  accounts  involving  U.S. 
registered  vessels  operating  in  foreign  or 
international  waters.  By  these  rules,  the 
Commission  seeks  to  ensure  that 
accounting  authorities  operate  in 
accordance  with  established 
international  procedures.  We  seek 
comment  on  the  proposed  rules  and  any 
alternatives  you  may  have. 

List  of  Subjects  in  47  CFR  Part  3 

Accounting,  Maritime  Carriers,  Radio, 
Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rules  Changes 

Title  47  of  the  Code  of  Federal 
Regulations  is  amended  to  add  a  new 
Part  3  as  follows: 

PART  3— AUTHORIZATION  AND 
ADMINISTRATION  OF  ACCOUNTING 
AUTHORITIES  IN  MARITIME  AND 
MARITIME  MOBILE— SATELLITE 
RADIO  SERVICES 

General 

Sec. 

3.1  Scope,  basis,  purpose. 

3.2  Terms  and  definitions. 

Eligibility 

3.10  Basic  qualifications. 

3.11  Location  of  settlement  operation. 

Application  Procedures 

3.20  Application  form. 

3.21  Order  of  consideration. 

3.22  Number  of  accounting  authority 
identification  codes  per  applicant. 

3.23  Legal  applicant. 

3.24  Evidence  of  financial  responsibility. 

3.25  Number  of  copies. 

3.26  Where  application  is  to  be  mailed. 

3.27  Amended  application. 

3.28  Denial  of  privilege. 

3.29  Notification  of  authorization. 

Settlement  Operations 

3.40  Operational  requirements. 

3.41  Amount  of  time  allowed  before  initial 
settlements. 

3.42  Location  of  processing  facility. 

3.43  Application  rules  and  regulations. 

3.44  Time  to  achieve  settlements. 

3.45  Amount  of  charges. 

3.46  Use  of  gold  francs. 

3.47  Use  of  SDRs. 

'  3.48  Cooperation  with  the  Commission. 
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Sec. 

3.49  Agreement  to  be  audited. 

3.50  Retention  of  settlement  records. 

3.51  Cessation  of  operations. 

3.52  Complaint/inquiry  resolution 
procedures. 

3.53  FCC  notification  of  refusal  to  provide 
telecommunications  service  to  U.S. 
registered  vessel(s). 

3.54  Notification  of  change  in  address. 
Reporting  Requirements 

3.60  Reports. 

3.61  Reporting  address. 

Enforcement 

3.70  Investigations. 

3.71  Warnings. 

3.72  Grounds  for  further  enforcement 
action. 

3.73  Waiting  period  after  cancellation. 

3.74  Ship  stations  affected  by  suspension, 
cancellation  or  relinquishment 

3.75  Licensee’s  failure  to  make  timely 
payment. 

3.76  Licensee’s  liability  for  payment. 

General 

S  3.1  Scope,  basis,  purpose. 

By  these  rules  the  Federal 
Communications  Commission  is 
delineating  its  responsibilities  in 
certifying  and  monitoring  accounting 
authorities  in  the  maritime  mobile  and 
maritime  mobile-satellite  radio  services. 
These  entities  settle  accounts  for  public 
correspondenoe.  'These  rules  are 
intended  to  ensure  that  settlements  of 
accounts  for  U.S.  licensed  ship  radio 
stations  are  conducted  in  accordance 
with  the  International  *• 

TelecommunicationReguIations  (ITR), 
taking  into  account  the  applicable 
CQTT  Recommendations. 

1 3.2  Terms  and  definitions. 

(a)  Accounting  Authority.  'The 
administration  of  the  country  that  has 
issued  the  license  for  a  mobile  station 
(or  the  recognized  private  operating 
agency  or  other  entity/entities 
designated  by  the  administration  in 
accordance  with  Ll  to  L6  of  CCITT 
Recommendation  D.90)  to  whom 
maritime  accounts  in  respect  of  mobile 
stations  licensed  by  that  country  may  be 
sent. 

(b)  Accounting  Authority  Certification 
Officer.  'The  official  designated  by  the 
Managing  Director,  Federal 
Communications  Commission,  who  is 
responsible,  based  on  the  coordination 
and  review  of  information  related  to 
applicants,  for  granting  certification  as 
an  accounting  authority  in  the  maritime 
mobile  and  maritime  mobile-satellite 
radio  services.  The  Accounting 
Authority  Certification  Officer  may 
initiate  action  to  suspend  or  cancel  an 
accounting  authority  certification  if  it  is 
determined  to  be  in  the  public’s  best 
interest. 


(c)  Accounting  Authority 
Identification  Codes  (AAICs).  'The 
discrete  identification  code  of 
accounting  authority  responsible  for  the 
settlement  of  maritime  accounts  (Annex 
A  to  CCITT  Recommendation  D.90). 

(d)  Administration.  Any  governmental 
department  or  service  responsible  for 
discharging  the  obligations  undertaken 
in  the  Convention  cf  the  International 
Telecommunication  Union  and  the 
Radio  Regulations.  For  purposes  of 
these  rules,  “administration”  refers  to  a 
foreign  government  or  the  U.S. 
Government,  and  more  specifically,  to 
the  Federal  Communications 
Commission. 

(e)  Authorization.  Approval  by  the 
Federal  Communications  Commission 
(FCC)  to  operate  as  an  accounting 
authority.  Synonymous  with 
“certification". 

(f)  CCnr.i  The  internationally 
recognized  French  acronym  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee,  one  of  the  sub¬ 
entities  of  the  International 
Telecommunication  Union  (ITU).  The 
CCITT  is  responsible  for  developing 
international  telecommunications 
recommendations  relating  to 
standardization  of  international 
telecommunications  services  and 
facilities,  including  matters  related  to 
international  charging  and  accounting 
principles  and  the  settlement  of 
international  telecmnmunications 
accounts.  Such  recommendations  are, 
efiectively,  the  detailed  implementation 
provisions  for  topics  addressed  in  the 
International  Telecommunication 
Reflations  (ITR). 

^)  Certification.  Approval  by  the 
Federal  Communications  Commission 
(FCC)  to  operate  as  an  accounting 
authority.  Synonymous  with 
“authorization”. 

(h)  Coast  earth  station.  An  earth 
station  in  the  fixed-satellite  service  or, 
in  some  cases,  in  the  maritime  mobile- 
satellite  service,  located  at  a  specified 
fixed  point  on  land  to  provide  a  feeder 
link  for  the  maritime  mobile-satellite 
service. 

(i)  Coast  station.  A  land  station  in  the 
maritime  mobile  service. 


'  At  the  mj  Additional  Plenipotentiary 
Conference  in  Geneva  (Decembw  1992),  the 
structure,  working  methods,  and  construct  of  the 
basic  mj  treaty  instrument  were  modified.  The 
result  of  this  is  that  the  names  of  the  sub-entities 
of  the  mJ  will  change  (e,g.,  the  CCITT  will  become 
the  Teleconununications  Standardization  Sector 
and  Recognized  Private  Operating  Agency  will 
beconw  Recognized  Operating  Agency).  The 
changes  were  placed  into  provisional  effect  on 
March  1, 1993:  however,  since  the  formal  entry  into 
force  of  these  changes  is  not  until  July  1, 1994,  we 
will  refer  to  the  familiar,  existing  ITU 
nomenclatures  and  documents  to  convenience  and 
ease  of  understanding  in  this  instant  proceeding. 


(j)  Commission.  The  Federal 
Communications  Commission.  The  FCC. 

(k)  Gold  franc.  A  monetary  unit 
representing  the  value  of  a  particular 
nation’s  currency  to  a  gold  par  value. 

One  of  the  monetary  units  used  to  effect 
accounting  settlements  in  the  maritime 
mobile  and  the  maritime  mobile- 
satellite  services. 

(l)  International  Telecommunications 
Union  (ITU).  One  of  the  United  Nations 
family  organizations  headquartered  in 
Geneva,  Switzerland  along  with  several 
other  United  Nations  (UN)  f^ily 
organizations.  The  ITU  is  the  UN  agency 
responsible  for  all  matters  related  to 
international  telecommunications.  The 
ITU  has  over  170  Member  Countries, 
including  the  United  States,  and 
provides  an  international  forum  for 
dealing  with  all  aspects  of  international 
telecommunications,  including  radio, 
telecom  services  and  telecom  facilities. 

(m)  Linking  coefficient.  *1116  ITU 
mandated  conversion  factor  used  to 
convert  gold  francs  to  Special  Drawing 
Rights  (SDRs).  Among  other  things,  it  is 
used  to  perform  account  settlements  in 
the  maritime  mobile  and  the  maritime 
mobile-satellite  services. 

(n)  Maritime  mobile  service.  A  mobile 
service  between  coast  stations  and  ship 
stations,  or  between  ship  stations,  or 
between  associated  on-board 
communication  stations.  Survival  craft 
stations  and  emergency  position- 
indicating  radiob^con  stations  may 
also  participate  in  this  service. 

(o)  Maritime  mobile-satellite  service. 

A  mobile-satellite  service  in  which 
mobile  earth  stations  are  located  on 

^  board  ships.  Survival  craft  stations  and 
emergency  position-indicating 
radiobeacon  stations  may  also 
participate  in  this  radio  service. 

(p)  Public  correspondence.  Any 
telecommunication  which  the  office  and 
stations  must,  by  reason  of  their  being 
at  the  disposal  of  thc^public,  accept  for 
transmission.  This  usually  applies  to 
maritime  mobile  and  maritime  mobile- 
satellite  stations. 

(q)  Recognized  Private  Operating 
Agencies  (RPOAs).2  Individuals, 
companies  or  corporations,  other  than 
governments  or  agencies,  recognized  by 
administrations,  which  operate 
telecommunications  installations  or 
provide  telecommunications  services 
intended  for  international  use  or  which 
are  capable  of  causing  interference  to 
international  telecommunications. 
RPOAs  which  settle  debtor  accounts  for 
public  correspondence  in  the  maritime 
mobile  and  maritime  mobile-satellite 


zSae  Footnote  1. 
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radio  services  must  be  certified  as 
accounting  authorities. 

(r)  Ship  station.  A  mobile  station  in 
the  maritime  mobile  service  located  on 
board  a  vessel  which  is  not  permanently 
moored,  other  than  a  survival  craft 
station. 

(s)  Special  Drawing  Right  (SDR).  A 
monetary  unit  of  the  International 
Monetary  Fund  (IMF)  currently  based 
on  a  market  basket  of  exchange  rates  for 
the  United  States.  West  Germany,  Great 
Britain,  France  and  Japan  but  is  subject 
to  IMF’s  deHnition.  One  of  the  monetary 
units  used  to  effect  accounting 
settlements  in  the  maritime  mobile  and 
maritime  mobile^tellite  services. 

(t)  United  States.  The  continental 
U.S..  Alaska,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  or  any  territory  or 
possession  of  the  United  States. 

Eligibility 

§3.10  Basic  qualifications. 

(a)  Applicants  must  meet  the 
requirements  and  conditions  contained 
in  these  rules  in  order  to  be  certified  as 
an  accounting  authority.  No  individual 
or  other  entity,  including  accounting 
authorities  approved  by  other 
administrations,  may  act  as  a  United 
States  accounting  authority  and  settle 
accounts  of  U.S.  licensed  vessels  in  the 
maritime  mobile  or  maritime  mobile- 
satellite  services  without  a  certification 
hum  the  Federal  Communications 
Commission. 

(b)  U.S.  citizenship  is  not  required  of 
individuals  in  order  to  receive 
certification  fiom  the  Commission  to  be 
an  accounting  authority.  Likewise,  joint 
ventures  need  not  be  organized  under 
the  laws  of  the  United  ^ates  in  order  to 
be  eligible  to  perform  settlements  for 
U.S.  licensed  vessels.  See.  however. 
Section  3.11. 

(c)  Prior  experience  in  maritime 
accoimting,  general  commercial 
accounting,  international  shipping  or 
any  other  related  endeavor  will  be  taken 
into  consideration  by  the  Commission 
in  certifying  accounting  authorities.  'The 
lack  of  such  expertise,  however,  will  not 
automatically  disqualify  an  individual, 
partnership,  corporation  or  other  entity 
from  becoming  an  accounting  authority. 

(d)  Applicants  must  provide  formal 
financial  Statements  or  documentation 
proving  all  assets,  liabilities,  income 
and  expenses. 

§3.11  Location  of  settlement  operation. 

(a)  Within  the  United  States.  Certified 
accounting  authorities  maintaining  all 
settlement  operations,  as  well  as 
associated  docrimentation,  within  the 
United  States  will  be  assigned 


Accounting  Authority  Identification 
Codes  with  a  “US”  prefix. 

(b)  Outside  the  United  States. 

Certified  accounting  authorities 
maintaining  settlement  operations 
outside  the  United  States  will  be 
assigned  the  same  Accounting'Authority 
Identification  Codes  (AAIC)  as  those 
originally  assigned  to  such  entities  by 
the  administrations  of  the  countries  of 
origin.  However,  in  no  case  will  an 
entity  be  certified  as  an  accounting 
authority  for  settlement  of  U.S.  licensed 
vessel  accounts  unless  the  entity  is 
requesting  to  conduct  a  settlement 
operation  in  the  United  States  or  has 
already  been  issued  an  AAIC  by  another 
administration. 

Application  Procedures 

§3.20  Application  form. 

Written  application  must  be  made  to 
the  Federal  Communications 
Commission  on  FCC  Form  44, 
“Application  For  Certification  As  An 
Accounting  Authority”  in  order  to  be 
considered  for  certification  as  an 
accounting  authority.  No  other 
application  form  may  be  used.  No 
consideration  will  be  given  to 
applicants  not  submitting  applications 
in  accordance  with  these  rules  or  in 
accordance  with  any  other  instructions 
the  Commission  may  issue.  FCC  Form 
44  may  be  obtained  from  the 
Commission  by  writing  to  the  address 
shown  in  Section  3.61. 

§  3.21  Order  of  consideration. 

(a)  Accounting  authority  applications 
will  be  processed  (Hi  a  first-come  first- 
served  basis.  When  applications  are 
received  on  the  same  (lay,  the 
application  with  the  earliest  mailing 
date,  as  evidenced  by  the  postmark  will 
,  be  processed  first. 

(o)  At  any  given  time,  there  will  be  no 
more  than  25  certified  accounting 
authorities  with  a  minimum  of  15  “US” 
Accounting  Authority  Identification 
Codes  (AAICs)  reserved  for  use  by 
accounting  authorities  conducting 
settlement  operations  within  the  United 
States.  The  Commission  will  retain  all 
valid  applications  received  after  the 
maximum  number  of  accounting 
authorities  have  been  approved  and  will 
inform  sudi  applicants  that  should  an 
Accounting  Authority  Identification 
Code  betxHtie  available  for  reassignment 
in  the  future,  the  Commission  will 
conditionally  certify  as  an  acxounting 
authority  the  oldest  of  thb  qualified 
pending  applicants,  as  determined  by 
the  order  of  receipt.  Final  certification 
would  be  conditional  upon  filing  of  an 
amended  application  (if  necessary).  The 
Commissi(m  will  inform  the  applicant 
of  his/her  conditional  selection  in 


writing  to  confirm  the  applicant’s 
continued  interest  in  becoming  an 
accounting  authority. 

§  3.22  Number  of  accounting  authority 
Identification  codes  per  applicanL 

(a)  No  entity  will  be  entitled  to  or 
assigned  more  than  one  Accounting 
Authority  Identification  Code. 

(b)  Accounting  Authority 
Identification  Codes  may  not  be 
reassigned,  sold,  bartered  or  transferred 
and  do  not  convey  upon  sale  or 
absorption  of  a  company  or  firm  without 
the  express  written  approval  of  the 
Commission.  Only  the  FCC  may  certify 
accounting  authorities  and  assign  U.S. 
Accounting  Authority  Identification 
Codes  for  entities  settling  accounts  of 
U.S.  licensed  vessels  in  the  maritime 
mobile  and  maritime  mobile-satellite 
services. 

§3.23  Legal  applicant 

The  application  shall  be  signed  by  the 
individual,  partner  or  primary  officer  of 
a  corporation  who  is  legally  able  to 
obligate  the  entity  for  which  he  or  she 
is  a  representative. 

§  3.24  Evidence  of  financial  responsti>Hity. 

All  applicants  must  provide  evidence 
of  sound  financial  status.  To  the  extent 
that  the  applicant  is  a  business,  formal 
financial  statements  will  be  required. 
Other  applicants  may  submit 
documentation  proving  all  assets, 
liabilities,  income  and  expenses  which 
supports  their  ability  to  meet  their 
personal  obligations. 

§  3.25  Number  of  copies 

One  original  and  two  cepies  of  FCC 
Form  44,  “Application  For  Certification 
As  An  Accounting  Authority”  will  be 
required.  Only  application  mailed  to  the 
Commission  on  ofiicial.  Commission 
approved  application  forms  will  be 
considered.  Applications  should  be 
mailed  at  least  90  days  prior  to  planned 
commencement  of  settlement  activities 
to  allow  time  for  the  Commission  to 
review  the  application  and  to  allow  for 
the  informal  public  comment  period. 

§  3.26  Where  application  is  to  be  mailed. 

All  applications  shall  be  mailed  to  the 
Accounting  Authority  Cmtification 
Officer  in  Washington,  DC  The 
designated  address  urill  be  displayed  on 
the  FCC  Form  44,  “Application  Cor 
Certification  As  An  Accounting 
Authority”. 

§3.27  Amended  application. 

Changes  in  cixcumstancas  of  a 
material  nature  that  cause  information 
previously  supplied  to  the  FCC  to  be 
incorrect  or  incomplete  and  that  could 
affect  the  approval  process,  require  the 
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submission  of  an  amended  application. 
The  amended  application  should  be 
mailed  to  the  Commission  immediately 
following  such  material  change.  See  also 
Sections  3.24  and  3.51. 

{3.28  Denial  of  privilege. 

The  Conunission,  in  its  sole 
discretion,  may  refuse  to  grant  an 
application  to  become  an  accounting 
authority  for  any  of  the  following 
reasons: 

(a)  Failure  to  provide  evidence  of 
acceptable  financial  responsibility. 

(b)  If  the  applicant,  in  the  opinion  of 
the  FCC  reviewing  official,  does  not 
possess  the  qualifications  necessary  to 
the  proper  functioning  of  an  accounting 
authority. 

(c)  Application  is  not  personally 
signed  by  the  proper  official(s). 

(d)  Applicant  does  not  provide 
evidence  that  accounting  operations 
will  take  place  in  the  United  States  or 
its  territories  and  the  applicant  does  not 
already  possess  an  AAIC  issued  by 
another  administration. 

(e)  Application  is  incomplete,  the 
applicant  fails  to  provide  additional 
information  requested  by  the 
Commission  or  the  applicant  indicates 
that  it  cannot  meet  a  particular 
provision. 

(0  When  the  Commission  determines 
tl  .at  the  grant  of  an  authorization  is 
ojntrary  to  the  public  interest. 

{ 129  Notification  of  authorization. 

(a)  The  Commission  will  publish  the 
name  of  an  applicant  in  a  public  notice 
before  granting  certification  and  will 
invite  informal  public  comment  on  the 
qualifications  of  the  applicant  from  any 
interested  parties.  Comments  received 
will  be  taken  into  consideration  by  the 
Commission  in  making  its 
determination  as  to  whether  to  approve 
an  applicant  as  an  accounting  authority. 

(b)  The  Commission  will  notify  each 
applicant  in  writing  as  to  whether  the 
applicant  has  been  approved  as  an 
accounting  authority.  If  the  application 
is  not  approved,  the  Commission  will 
provide  a  brief  statement  of  the  grounds 
for  denial. 

(c)  The  names  and  addresses  of  all 
newly  certified  accounting  authorities 
will  be  published  in  a  public  notice 
issued  by  the  Commission. 
Additionally,  the  Commission  will 
notify  the  ITU  within  30  days  of  any 
changes  to  its  approved  list  of 
accounting  authorities. 

Settlement  Operations 

{3.40  Operational  requirements. 

All  accounting  authorities  must 
conduct  their  op>erations  in 
conformance  with  the  provisions 


contained  in  this  section  and  with 
relevant  rules  and  guidance  issued  from 
time  to  time  by  the  Commission. 

{3.41  Amount  of  time  allowed  before 
Initial  settlements. 

An  accounting  authority  must  begin 
settling  accounts  no  later  than  six 
months  from  the  date  of  certification. 
Failure  to  commence  settlement 
operations  is  cause  for  susp>ension  or 
cancellation  of  an  accounting  authority 
certification. 

{  3.42  Location  of  processing  facility. 

Settlement  of  maritime  mobile  and 
maritime  mobile-satellite  service 
accounts  must  be  performed  within  the 
United  States  by  all  accounting 
authorities  possessing  the  “US”  prefix. 
Other  accounting  authorities  approved 
by  the  Commission  may  settle 
accounting  either  in  the  United  States  or 
elsewhere.  See  also  sections  3.11  and 
3.21(b). 

{  3.43  Applicable  rules  and  regulations. 

Accounting  authority  operations  must 
be  conducted  in  accordance  with 
applicable  FCC  rules  and  regulations, 
the  International  Telecommunication 
Regulations  (ITR),  and  other 
international  rules,  regulations, 
agreements,  and,  where  appropriate, 
CCnr  Recommendations.  In  particular, 
the  following  must  be  adhered  to  (or 
taken  into  account  in  the  case  of  CCITT 
Recommendations): 

(a)  The  latest  basic  treaty 
instrument(s)  of  the  International 
Telecommunication  Union  (ITU)  which 
have  been  ratified  by  the  United 
States — currently  the  ITU  Convention 
(Nairobi,  1982); 

(b)  Binding  agreements  contained  in 
the  Final  Acts  of  World  Administrative 
Radio  Conferences  and/or  World 
International  Telecommunication 
Conferences; 

(c)  ITU  Radio  Regulations; 

(d)  ITU  International 
Telecommunication  Regulations  (ITR); 

(e)  CCTTT  Recommendations 
(particularly  D.90  and  D.195);  and 

(f)  FCC  Rules  and  Regulations. 

{  3.44  Time  to  achieve  seWements. 

All  maritime  telecommunications 
accounts  should  be  timely  paid  in 
accordance  with  applicable  ITU 
Regulations,  Article  66  and 
International  Telecommunication 
Regulations  (Melbourne,  1988). 
Accounting  authorities  are  deemed  to  be 
responsible  for  remitting,  in  a  timely 
manner,  all  valid  amounts  due  to 
foreign  administrations  or  their  agents. 


{3.45  Amount  of  charges. 

Accounting  Authorities  may  charge 
any  reasonable  fee  for  their  settlement 
services.  Settlements  themselves, 
however,  must  adhere  to  the  standards 
set  forth  in  these  rules  and  must  be  in 
accordance  with  the  International 
Telecommunication  Regulations  (ITR) 
taking  into  account  the  applicable 
(XTTT  Recommendations  and  other 
guidance  issued  by  the  Commission. 

{  3.46  Use  of  gold  francs. 

An  accounting  authority  must  accept 
accounts  presented  to  it  from  foreign 
administrations  in  gold  francs.  These 
gold  francs  must  be  converted  on  the 
date  of  receipt  of  the  bill  to  the 
applicable  Special  Drawing  Rights 
(SDR)  rate  (as  published  by  the 
International  Monetary  Fund)  on  that 
date  utilizing  the  linking  coefficient  of 
3.061  gold  ^ncs  =  1  SDR.  An 
equivalent  amount  in  U.S.  dollars  must 
be  paid  to  the  foreign  administration. 
Upon  written  concurrence  by  the  FCC, 
an  accoimting  authority  may  make 
separate  agreements,  in  writing,  with 
foreign  administrations  or  their  agents 
for  alternative  settlement  methods,  in 
accordance  with  CCITT 
Recommendation  D.195. 

{3.47  Use  of  SDRs. 

An  accounting  authority  must  accept 
accounts  presented  to  it  from  foreign 
administrations  in  Special  Drawing 
Rights  (SDRs).  These  SDRs  must  be 
converted  to  dollars  on  the  date  of 
receipt  by  the  accounting  authority  and 
an  equivalent  amount  in  U.S.  dollars 
must  be  paid  to  the  foreign 
administration.  The  conversion  rate  will 
be  the  applicable  rate  published  by  the 
International  Monetary  Fund  (IMF)  for 
the  date  of  receipt  of  the  account  from 
the  foreign  administration.  Upon 
written  concurrence  by  the  FCC,  any 
accounting  authority  may  make  separate 
agreements,  in  writing,  with  foreign 
administrations  or  their  agents  for 
alternative  settlement  methods, 
provided  account  is  taken  of  CCITT 
Recommendation  D.195. 

{  3.48  Cooperation  with  the  Commission. 

Accounting  authorities  must 
cooperate  fully  with  the  FCC  in  all 
respects  concerning  international 
maritime  settlements  issues,  including 
the  resolution  of  questions  of  fact  or 
other  issues  arising  as  a  result  of 
settlement  operations. 

{  3.49  Agreement  to  be  audited. 

Accounting  authorities  accept  their 
certifications  on  condition  that  they  are 
subject  to  audit  by  the  Commission  or 
its  representative  at  any  time. 
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Additionally,  the  Commission  reserves 
the  right  to  verify  any  stateinent(s)  made 
or  any  materials  submitted  to  the 
Commission  under  these  rules. 
Verification  may  involve  discussions 
with  ship  owners  or  others  as  well  as 
the  requirement  to  submit  additional 
information  to  the  Commission.  Failure 
to  respond  satisfactorily  to  any  audit 
findings  is  grounds  for  forfeiture  or 
suspension  or  cancellaticm  of  authority 
to  act  as  an  accounting  authority  for 
U.S.  vessels. 

$  3.50  Retention  of  settlement  records. 

Accounting  authorities  roust 
maintain,  for  the  purpose  of  compliaixe 
with  these  rules,  all  settlement  records 
for  a  period  of  at  least  seven  years 
following  settlement  of  an  account  with 
a  foreign  administration  or  agent. 

( 

$  3.51  Cessation  of  operafions. 

The  FCC  must  be  notified 
immediately  should  an  accounting 
authority  plan  to  relinquish  its 
certification  or  cease  to  perform 
settlements  as  authorized.  Additionally, 
the  Commission  must  be  advised  in 
advance  of  any  proposed  transfer  of 
control  of  an  accounting  authority's  firm 
or  organization,  by  any  means,  to 
another  entity.  Any  transfer  of  control  of 
an  accounting  authority  firm  or  '* 
organization  to  another  entity  cancels 
the  previous  accounting  authority 
certification.  The  new  entity  must  apply 
for  certification  in  its  own  right  if  it  is 
interested  in  becoming  an  accounting 
authority. 

§3.52  Complaint/lnquiry  resohitlon 
procedures. 

(a)  Accounting  authorities  must 
maintain  procedures  for  resolving 
complaints  and/or  inquiries  from  its 
contractual  customers  (vessels  for  which 


it  performs  settlements),  the  FXX.  the 
nU,  and  foreign  administrations  or 
their  agents. 

(b)  Ifa  foreign  administratioa  requests 
assistance  in  Election  of  accounts  freon 
ships  licensed  by  the  F(X.  the 
appropriate  accounting  authority  will 
provi^  all  information  request^  by  the 
Commission  in  a  timely  manner  to 
enable  the  Commission  to  determine  the 
cause  of  the  complaint  and  to  resolve 
the  issue.  If  accounts  are  in  dispute,  the 
Commission  will  determine  the  amount 
due  the  foreign  administration, 
accounting  authority  or  RPOA,  and  may  . 
direct  the  accounting  authority  to  pay 
the  accounts  to  the  foreign 
administration.  If  the  accounting 
authority  does  not  pay  the  disputed 
accounts  within  a  reasonable  timeframe, 
the  Commission  may  take  action  to  levy 
a  forfeiture,  cancel  the  AAIC  privilege 
and/or  to  revoke  any  operating  authority 
or  licenses  held  by  that  accounting 
authority.  See  also  §  3.72. 

§  3.53  FCC  notification  of  refusal  to 
provfda  teteconmiunicattons  service  to  U.S. 
registered  vesself^ 

An  accounting  authority  must  inform 
the  FCC  immediately  should  it  receive 
notice  from  any  source  that  a  foreign 
administration  m  facility  is  refusing  or 
plans  to  refuse  legitimate  public 
correspondence  to  or  from  any  U.S. 
registered  vessel. 

§  3.54  Notification  of  change  in  address. 

The  Commission  must  be  notified  in 
writing  within  15  days  of  any  change  in 
address  of  an  accounting  au^ority. 

Such  written  notification  should  be  sent 
to  the  address  shown  in  §  3.61. 


Reporting  Requirements 
§3.60  Reports. 

(a)  Inventory  of  Vessels.  Within  60 
days  after  receiving  final  approval  from 
the  FCC  to  be  an  accounting  authority, 
each  certified  accounting  authority  must 
provide  to  the  FOC  an  initial  list  of 
vessels  for  which  it  is  performing 
settlements.  This  list  should  contain 
only  U.S.  registered  vessels.  Sudi  list 
shall  be  typewritten  or  computer 
generated,  be  annotated  to  indicate  it  is 
the  initial  inventory  and  be  in  the 
general  format  of  the  following  and 
provide  the  information  shown: 

Vessel  name  CaKsign 


(b)  Monthly  Report  on  Additions/ 
Modifications/Deletions  to  Vessel 
Inventory,  Beginning  30  days  after 
submission  of  an  accounting  authority's 
initial  inventory  of  vessels  (See 
paragraph  (a)  of  this  section)  and  each 
month  hereafter,  eadi  accounting 
authority  is  required  to  submit  to  the 
FCC  a  monthly  report  on  additions, 
modifications  or  deletions  to  its  list  of 
vessels  for  whidi  it  is  performing  or 
intending  to  perform  settlements, 
whether  or  not  settlements  actually  have 
taken  place.  The  list  should  contain 
only  U.S.  registered  vessels.  The  report 
shall  be  typewritten  or  computer 
generated  and  be  in  the  following 
general  format: 

Additions  To  Current  Vessel 
Inventory 


Vessel  name 


CaMsign 


Effective 

dale 


Modifications  To  Current  Vessel  Inventory 

Previous  vessel  name  Previous  caU  si^  New  vessel  narrte  New  call  sign 


EffecUve  date 


Deletions  To  Current  Vessel 
Inventory 

Vessel  name  Ca#  sign 


The  proceeding  report  must  be 
received  by  the  Commission  no  later 
than  15  days  following  the  end  of  the 
month  for  which  the  report  pertains. 
Modifications  refer  to  changes  to  call 
sign  or  ship  name  of  vessels  for  which 
the  accounting  authority  settles 
accounts  and  for  which  basic 


information  has  previously  been 
provided  to  the  Commission.  Reports 
are  to  be  submitted  even  if  there  have 
been  no  additions,  modifications  or 
deletions  to  vessel  inventories  since  the 
previous  report.  If  there  are  no  changes 
to  an  inventory,  this  should  be  indicated 
on  the  report, 

(c)  End  of  Year  Inventory,  By 
February  1st  of  each  year,  each 
accounting  authoritywill  submit  an 
end-of-year  inventory  report  listing 
vessels  for  which  the  accounting 
authority  performs  settlements  as  of  the 
previous  December  31st.  The  list  should 
contain  only  U.S.  registered  vessels.  The 


report  must  be  typewritten  or  computer 
generated  and  prepared  in  the  same 
general  format  as  that  shown  in 
paragraph  (a)  of  this  section  except  it 
should  be  annotated  to  indicate  it  is  the 
End  of  Year  inventory. 

(dj  Annual  Statistical  Report  of 
Settlement  Operations.  By  February  1st 
of  each  year,  each  accounting  authority 
settling  accounts  for  U.S.  registered 
vessels  must  prepare  and  submit  to  the 
FCC  an  Annual  Statistical  Report.  FCC 
Form  45,  which  details  the  number  and 
dollar  amount  of  settlements,  by  foreign 
administration,  during  the  preceding 
twelve  months.  Information  contained 
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in  this  report  provides  statistical  data 
for  Q)mmission  use. 

{3.61  Reporting  address. 

All  reports  must  be  received  at  the 
following  address  no  later  than  the 
required  reporting  date:  Accounting 
Authoritv  Certification  Officer, 

Financial  Management  Division,  Stop 
lllOA,  Federal  Commimications 
Conunission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

Enforconent 

{3.70  Investigations. 

The  Commission  may  investigate  any 
complaints  made  against  accounting 
authorities  to  ensiire  compliance  with 
the  Commission’s  rules  and  with 
applicable  ITU  Regulations  and  other 
international  maritime  accounting 
procedures. 

{3.71  Warnings. 

The  Commission  may  issue  written 
warnings  or  forfeitures  to  accounting 
authorities  which  are  found  not  to  be 
operating  in  accordance  with 
established  rules  and  regulations. 
Warnings  will  generally  be  issued  for 
violations  whi^  do  not  seriously  or 
immediately  affect  settlement  functions 
or  international  relations.  Continued  or 
unresolved  violations  may  lead  to 
further  enforcement  action  by  the 
Commission,  including  any  or  all  legally 
available  sanctions,  including  but  not 
limited  to,  forfeitures  (Communications 
Act  of  1934,  Sec.  5Q3),  suspension  or 
cancellation  of  the  accounting  authority 
certification. 

{3.72  Qrounds  for  further  enforcement 
action. 

(а)  The  Commission  may  take  further 
enforcement  action,  including  forfeiture, 
suspension  or  cancellation  of  an 
accounting  authority  certification,  if  it  is 
determined  that  the  public  interest  so 
requires.  Reasons  for  which  such  action 
may  be  taken  include,  inter  alia: 

(1)  Failure  to  initiate  settlements 
within  six  months  of  certification  or 
failure  to  perform  settlements  during 
any  subsequent  six-month  period; 

(2)  Illegal  activity  or  firaud; 

(3)  Non-payment  or  late  payment  to  a 
foreign  administration  or  agent; 

(4)  Failiire  to  follow  ITR  requirements 

and  procedures;  _ 

(5)  Failiire  to  take  into  account  CCITF 
recommendations; 

(б)  Failure  to  follow  FCC  rules  and 
regulations; 

(7)  Bankruptcy; 

(8)  Providing  false  or  incomplete 
information  to  the  Commission  or 
failure  to  comply  with  or  respond  to 
requests  for  information. 


(b)  Prior  to  taking  any  of  the 
enforcement  actions  in  paragraph  (a)  of 
this  section,  the  Commission  will  give 
notice  of  its  intent  to  take  the  specified 
action  and  the  grounds  therefor,  and 
afford  an  opportunity  to  respond  in 
writing;  provided  that,  where  the  public 
interest  so  requires,  the  Commission 
may  temporarily  suspend  a  certification 
pending  completion  of  these 
procedures. 

{3.73  Waiting  period  after  cancellation. 

An  accounting  authority  whose 
certification  has  been  cancelled  must 
wait  a  minimum  of  three  years  before 
reapplying  to  be  an  accounting 
authority. 

{3.74  Ship  stations  affected  by 
suspension,  cancellation  or  relinquishment 

(a)  Whenever  the  accounting  authority 
privilege  has  been  suspended,  cancelled 
or  relinquished,  the  accounting 
authority  is  responsible  for  immediately 
notifying  all  U.S.  ship  station  licensees 
for  whi(^  it  was  performing  settlements 
of  the  circumstances  and  informing 
them  of  the  requirement  contained  in 
paragraph  (b)  of  this  section; 

(b)  Those  ship  stations  utilizing  an 
accoimting  authority’s  AAIC  for  which 
the  sub)ect  accounting  authority 
certification  has  been  suspend^, 
cancelled  or  relinquished,  must  make 
contractual  arrangements  with  another 
prop>erly  authorize  accounting 
authority  to  settle  its  accounts; 

(c)  The  Commission  will  notify  the 
rrU  of  all  accounting  authority 
suspensions,  cancellations  and 
relinquishments;  and 

(d)  The  Commission  will  publish  a 
public  notice  detailing  all  accounting 
authority  suspensions,  cancellations 
and  relinquishments. 

{  3.75  Licensee’s  failure  to  make  timely 
payment 

Failure  to  remit  proper  and  timely 
payment  to  the  Commission  or  to  an 
accounting  authority  may  result  in  one 
or  more  of  the  following  actions  against 
the  licensee: 

(a)  Forfeiture  or  other  authorized 
sanction. 

(b)  The  refusal  by  foreign  countries  to 
accept  or  refer  public  correspondence 
communications  to  or  from  the  vessel  or 
vessels  owned,  operated  or  licensed  by 
the  person  or  entity  failing  to  make 
payment.  'This  action  may  be  taken  at 
the  request  of  the  Commission  or 
independently  by  the  foreign  country  or 
coast  station  involved. 

(c)  Further  action  to  recover  amounts 
owed  utilizing  any  or  all  legally 
available  debt  collection  procedures.  " 


{  3.76  Licensee’s  liability  for  payment 

The  U.S.  ship  station  licensee  bears 
ultimate  responsibility  for  final  payment 
of  its  accounts.  This  responsibility 
cannot  be  superseded  by  the  contractual 
agreement  between  the  ship  station 
licensee  and  the  accounting  authority. 

In  the  event  that  an  accounting 
authority  does  not  remit  proper  and 
timely  payments  on  behalf  of  the  ship 
station  licensee: 

(a)  The  ship  station  licensee  will 
make  arrangements  for  another 
accounting  authority  to  perform  future 
settlements,  and 

(b)  The  ship  station  licensee  will 
settle  any  outstanding  accoimts  due  to 
foreign  entities. 

The  Commission  will,  upon  request, 
take  all  possible  steps,  within  the  limits 
of  applicable  national  law,  to  ensure 
settlement  of  the  accounts  of  the  ship 
station  licensee.  As  circumstances 
warrant,  this  may  include  issuing 
warnings  to  ship  station  licensees  when 
it  becomes  apparent  that  an  accounting 
authority  is  failing  to  settle  accounts. 
See  also  §§3.70-3.74. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Docket  No.  PS-124;  Notice  3] 

RIN  2137-AC25 

Regulatory  Review:  Gas  Pipeline 
Safety  Standards;  NAPSR  Report  on 
Recommendations  for  Revision  of  Gas 
Pipeline  Safety  Standards;  Extension 
of  Comment  Period 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  request  for 
information;  extension  of  comment 
period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  the  rulemaking 
proposals  submitted  by  the  National 
Association  of  Pipeline  Safety 
Representatives  (NAPSR),  published 
November  9, 1993  (58  FR  59431),  from 
January  10, 1994,  to  April  11. 1994. 
DATES:  Interested  persons  are  invited  to 
submit  comments  by  April  11, 1994. 
ADDRESSES:  Written  comments  must  be 
submitted  in  duplicate  and  mailed  or 
hand-delivered  to  the  Dockets  Unit, 
room  8421,  Research  and  Special 
Programs  Administration,  U.S. 
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Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Identify  the  docket  add 
notice  number  stated  in  the  heading  of 
this  notice.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  in  room  8421 
between  8:30  a.m.  and  4:30  p.m.  each 
business  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  M.  Sames,  (202)  366-4561, 
regarding  the  content  of  this  document, 
or  the  Dockets  Unit,  (202)  366-5046, 
regarding  copies  of  this  document  or 
other  material  in  the  docket. 
SUPPLEMENTARY  INFORMATION:  The 
American  Gas  Association  (AGA) 
requested  a  90  day  extension  of  time  be 
granted  for  public  comment  to  the 
NAPSR  rulemaking  proposals  for  the 
safety  of  natural  gas  and  other  gas 
pipelines.  The  request  argued  an 
extension  of  time  was  necessary  to 
allow  AGA  members  time  to  review  the 
extensive  proposals,  to  meet  and  discuss 
the  issues,  and  to  prepare  detailed 
responses  to  the  proposals. 

RSPA  has  decided  the  90  day 
extension  to  the  public  comment  period 
is  reasonable  to  allow  AGA  to  meet  and 
respond  to  the  NAPSR 
recommendations.  The  comment  period 
will  therefore  be  extended  to  close  on 
April  11, 1994. 

Authority:  49  App.  U.S.C.  1671  and  1804; 
49  CFR  1.53  and  appendix  A  to  part  106. 

Issued  in  Washington,  DC  on  December  21, 
1993. 

George  W.  Tenley,  )r. 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  93-31507  Filed  12-23-93;  8:45  am) 

BILUNQ  CODE  4910-60-P 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1105, 1121  and  1152 
[Ex  Parte  No.  511] 

Petition  for  Rulemaking;  Protection  of 
Surveying  Benchmarks  in  Railroad 
Abandonments 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Petition  for  rulemaking: 
extension  of  comment  due  date. 

SUMMARY:  By  decision  served  November 
10, 1993  (58  FR  60164,  November  15, 
1993),  the  Commission  granted 
American  Congress  of  Surveying  and 
Mapping  (ACSM)  a  30-day  extension  of 
time  to  nie  comments.  Comments  were 
due  December  20, 1993. 

By  letter  filed  December  14, 1993, 
ACSM  requests  an  additional  60-day 


extension  to  February  18, 1994,  to  file 
comments.  ACSM  states  additional  time 
is  needed  to  develop  procedures  for 
preservation  of  surveying  benchmarks 
that  would  not  be  unduly  disruptive  of 
the  rail  abandonment  process.  ACSM 
states  the  Association  of  American 
Railroads,  the  U.S.  Dept,  of  Commerce 
Coast  and  Geodetic  Survey  and  the  U.S. 
Dept,  of  the  Interior  Geological  Survey 
National  Mapping  Division  do  not 
object  to  the  extension. 

The  request  is  reasonable  and  will  be 
granted. 

DATES:  Comments  must  be  received  by 
February  18, 1994. 

ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  511  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  1X3  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Smullian,  (202)  927-5292  or 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  the  hearing  impaired:  (202)  927- 
5721.1 

Decided:  December  23, 1993. 

By  the  Commission,  Sidney  L.  Strickland, 
Jr.,  Secretary, 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-31458  Filed  12-23-93;  8:45  am) 

BILLING  CODE  7036-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB10 

Captive-bred  Wildlife  Regulations 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  re-opened  comment 
period. 

SUMMARY:  On  June  11, 1993,  the  Fish 
and  Wildlife  ^rvice  (Service)  published 
a  proposed  rule  (58  FR  32632)  that 
would  revise  the  captive-bred  wildlife 
(CBW)  regulations  and  the  definitions  of 
the  term  “harass”  and  “enhance  the 
propagation  or  survival”.  The  90-day 
public  comment  period  closed  on 
September  9, 1993.  Extensive  comment 
on  the  proposal  was  received.  The 
Service  has  decided  to  eliminate 
education  as  the  sole  basis  for  justifying 
issuance  of  a  CBW  registration,  and  a 
final  rule  to  that  effect  appears  in 
today’s  Federal  Regi^er.  Because  of  the 
complex  and  controversial  nature  of  the 
proposed  rule,  this  notice  re-opens  the 
comment  period  on  the  balance  of  the 
issues  in  the  proposal,  including  the 


question  of  the  value  of  education  as  it 
relates  to  endangered  species  permits. 
DATES:  The  Service  will  consider  all 
comments  received  by  February  25, 

1994. 

ADDRESSES:  Send  comments  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420C,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.K.  Robinson,  Special  Assistant- 
Ecological  Services,  at  the  above  address 
(703/358-2093). 

SUPPLEMENTARY  INFORMATION:  The 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  and 
implementing  regulations  prohibit  any 
person  subject  to  the  jurisdiction  of  the 
United  States  from  conducting  certain 
activities  with  endangered  or  threatened 
species  of  fish  or  wildlife.  These 
activities  include,  among  others,  import, 
export,  take  and  interstate  or  foreign 
commerce.  The  Secretary  of  the  Interior 
(or  the  Secretary  of  Commerce  in  the 
case  of  certain  marine  species)  may 
permit  such  activities,  under  such  terms 
and  conditions  as  he/she  shall 
prescribe,  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  affected  species,  provided  these 
activities  are  consistent  with  the 
purposes  of  the  Act.  The  Secretary  of 
the  Interior’s  authority  to  administer 
permit  matters  relating  to  endangered 
and  threatened  species  has  been 
delegated  through  the  Director  of  the 
Fish  and  Wildlife  Service  (Service)  to 
the  Ofiice  of  Management  Authority 
(OMA). 

Since  1976,  the  Service  has  been 
striving  to  achieve  an  appropriate 
degree  of  control  over  prohibited 
activities  involving  living  wildlife  of 
non-native  species  bom  in  captivity  in 
the  United  States.  The  Captive  Self- 
Sustaining  Population  system, 
established  on  June  1, 1977  (42  FR 
28052)  received  an  extensive  public 
review  in  1978  and  1979.  On  September 
17, 1979,  the  Service  published  a  final 
mle  (44  FR  54002)  that  established  the 
Captive-bred  Wildlife  (CBW)  system  as 
it  currently  exists. 

The  1979  rule  amended  regulations  in 
50  CFR  17.21  by  adding  subsection 
17.21(g),  which  granted  general, 
conditional  permission  to  take;  import 
or  export;  deliver,  receive,  carry 
transport  or  ship  in  the  course  of  a 
commercial  activity;  or  sell  or  ofier  for 
sale  in  interstate  or  foreign  commerce 
any  non-native  endange^  or 
threatened  wildlife  that  is  bom  in 
captivity  in  the  United  States.  In  other 
words,  the  regulation  itself  contains  the 
permit.  In  order  for  persons  or 
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instituticms  to  operate  under  the  permit, 
certain  conditions  must  be  met, 
including  that  the  person  or  institution 
must  first  register  with  the  Service.  The 
registration  authorizes  interstate 
purchase  and  sale  only  between  entities 
that  both  hold  CBW  registrations  for  the 
taxon  concerned. 

The  1979  final  rule  also  amended  the 
definition  of  “enhance  the  propagation 
or  survival”  to  include  a  wide  range  of 
customary  animal  husbandry  practices 
needed  to  maintain  self-sustaining  and 
genetically  viable  populations  of 
wildlife  in  captivity.  Other  aspects  of 
the  deHnition  of  “enhance”  that  were 
codified  in  1979  and  are  still  in  use 
today  include  accumulation,  holding 
and  transfer  of  animals  not  immediately 
needed  or  suitable  for  propagative  or 
scientific  purposes,  and  exhibition  of 
living  wildlife  in  a  manner  designed  to 
educate  the  public  about  the  ecological 
role  and  conservatimi  needs  of  the 
afiected  species  (50  CFR  17.3). 

The  above  definitions  are  found  in 
Subpart  A,  the  General  Provisions  of 
Part  17.  Therefore,  they  apply  to  all 
endangered  and  threatened  speaes 
permits  fm  captive  wildlife  issued 
under  §§  17.22  and  17.32  as  well  as  to 
CBW  registratimis  under  §  17.21(g). 

After  twelve  years’  experience  with 
the  system,  the  Service  initiated  another 
review  with  a  Notice  of  Intent  to 
Propose  Rule,  published  on  January  7, 
1992  (54  FR  548). 

After  review  of  comments  received, 
the  Service  published  a  proposed  rule 
on  June  11. 1993  ($8  FR  32632),  that 
proposed  several  changes  to  §  17.21(g): 
elimination  of  registration  for  several 
species  that  are  present  in  the  United 
States  in  large  numbers  and/or  that  are 
genetically  unsuitable  for  scientifically 
based  brewing  programs;  restriction  of 
eligibility  for  CBW  registrations  to  those 
entities  that  are  participants  in  an 
approved  res[K>nsible  cooperative 
breeding  program  for  the  taxon 
concerned;  amendment  of  the  definition 
of  “harass”  in  §  17.3  to  exclude  normal 
animal  husbandry  practices  such  as 
humane  and  healthful  care  when 
applied  to  captive-bom  wildlife;  and, 
conditionally,  deletion  of  education 
fiom  the  definition  of  “enhance”  in 
§17.3. 

In  today’s  Federal  Register,  the 
Service  is  publishing  a  final  mle  that  is 
limited  to  the  narrow  issue  of  education 
as  it  relates  to  the  CBW  system.  That 
rule  eliminates  public  education 
through  exhibition  of  living  wildlife  as 
the  sole  justification  for  issuance  of  a 
CBW  registration  under  §  17.21(g).  The 
basis  for  that  decision  is  the  Service’s 
belief  that  the  scope  of  the  CBW  system 
should  be  revised  to  more  closely  relate 


to  its  original  intent.  i.e.,  the 
encouragement  of  responsible  breeding 
programs  that  are  specifically  designed 
to  help  conserve  the  species  involved. 

The  purpose  of  this  notice  is  to  re¬ 
open  the  comment  period  on  the 
balance  of  the  issues  set  forth  in  the 
proposed  rule,  including  the  lai^er 
question  of  the  value  education 
provides  to  the  conservation  of  non¬ 
native  species  in  the  wild  as  it  applies 
to  endangered  species  permits  issued 
under  §  17.22. 

For  more  detailed  background  on  the 
issues  involved,  the  reader  is  referred  to 
the  final  mle  in  today’s  Federal 
Register,  as  well  as  the  prior  mlemaking 
documents  cited  above. 

Information  and  Comments 
A  total  of  658  written  responses  were 
received  during  the  comment  period  on 
the  proposed  mle.  This  total  included 
65  signatures  on  a  petition  calling  for 
the  deregulation  of  interstate  commerce 
in  listed  wildlife,  and  89  signatures  on 
a  statement  of  opposition  to  the  deletion 
of  education  from  the  definition  of 
“enhance”  in  §  17.3.  Education  was  a 
subject  in  544  responses,  and  was  the 
only  issue  mentioned  in  510  of  them. 
Issues  other  than  education  were 
addressed  in  148  responses. 

The  comment/response  section  below 
summarizes  comments  on  the  role  of 
education  only;  however,  additional 
comments  on  any  other  aspects  of  the 
proposed  changes  to  50  CFR  17.21(g)  are 
also  welcome. 

Comment:  One  commenter  said  the 
Service  did  not  adequately  explain  why 
there  must  be  a  dire^  cause  and  efiect 
relationship  between  education  through 
exhibition  of  living  wildlife  and 
enhancement  of  survival  in  the  wild  of 
the  species  exhibited. 

Response:  The  Act  requires  that  in 
order  to  issue  a  permit,  the  Service  must 
make  an  affirmative  finding  that  the 
activity  proposed  will  be  for  scientific 
purposes,  or  will  enhance  the 
propagation  or  survival  of  the  species. 
Since  the  existing  regulation  says  that 
public  education  can  constitute 
enhancement,  it  follows  that  the  Service 
must  find  that  the  educational  effort 
proposed  does  in  fact  enhance  the 
survival  of  the  species. 

Comment:  Several  commenters 
proposed  that  a  task  force  or  working 
group  of  qualified  educators  and 
exhibitors  be  convened  by  the  Service 
for  the  purpose  of  drafting  standards 
and  criteria  with  which  to  assess 
educational  programs.  Another 
commenter  suggested  that  professional 
organizations  such  as  the  International 
Association  of  Avian  Trainers  and 
Educators,  the  Organization  of  Wildlife 


Lecturers,  (nr  the  International  Marine 
Mammal  Trainers  Association  could 
draw  up  guidelines  that  each  member 
must  follow  in  order  to  do  a  show. 

These  guidelines  would  be  submitted  to 
the  Service  for  refinement  and 
agreement.  Exhibitors  wishing  to  put  on 
a  demonstration  with  animals  would  be 
required  to  join  an  appropriate 
organization  and  comply  with  the 
guidelines. 

Response:  The  suggested  task  force  is  ' 
an  interesting  idea.  The  Service  is 
concerned  that  it  would  be  difiicult  to 
convene  such  a  group  that  would  be 
manageable  in  size,  but  still  represent 
all  the  classes  of  animal  users  desiring 
permits.  Submission  of  guidelines  by 
professional  groups  for  approval  is  also 
interesting,  but  the  Service  questions 
the  propriety  and  legality  of  requiring 
applicants  to  join  private  organizations. 
However,  it  may  be  possible  to  develop 
rational  and  realistic  guidelines  that 
satisfy  the  purposes  and  policies  of  the 
Act. 

Comment:  The  following  is  a 
summarization  of  suggested  standards 
and  criteria  for  educational  displays. 

Several  commenters  suggests  that 
exhibitors  have  college  training  in 
education,  biology,  zoology,  ecology, 
conservation,  etc. 

One  commenter  suggested  that  the 
presentation  should  deal  with  ecological 
concepts  or  environmental  issues  rather 
than  focusing  strictly  on  the  species 
being  exhibited.  Another  said  that  the 
exhibitor  should  provide  information  at 
the  time  the  animal  is  being  shown  on 
the  natural  history  of  the  species  and 
the  conservation  issues  affecting  it; 
should  engage  in  educational  outreach 
beyond  the  on-site  exhibits;  should 
engage  in  a  program  of  research  or 
captive  brewing;  and  should  follow  up  - 
on  presentations  and  outreach  efforts  in 
order  to  gauge  their  effectiveness  and 
make  improvements. 

Another  commenter  advocated  a 
similar  approach  and  added  that  the 
educational  programs  should  encourage 
the  learner  to  seek  out  new  information 
and  act  in  an  environmentally 
responsible  manner,  and  should 
discourage  exploitation  of  wild  animals. 

One  commenter  recommended  that 
the  educational  program  must  have 
some  element  of  a  conservation  project 
involved  either  as  a  direct  benefit  or  as 
a  discussion  item  in  the  presentation, 
and  that  the  animal  should  be  used  in 
a  manner  to  exhibit  natural  behavior 
rather  than  in  imitation  of  human 
behavior  and  activities. 

.  Another  commenter  added  that 
exhibition  of  wildlife  solely  for  the 
purpose  of  entertainment  ^ould  not  be 
allowed,  and  that  the  program  should 
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include  information  describing  how  the 
public  can  help  the  species  in  the  wild. 

Finally,  some  commenters  suggested 
that  commercial  permitees  make  a 
donation  of  some  of  their  proceeds  to  a 
legitimate  wildlife  conservation 
program. 

Response:  All  of  these  suggested 
criteria  are  under  consideration  by  the 
Service,  and  comments  on  the  specific 
ideas  shown  above  as  well  as  new 
suggestions  are  solicited. 

Public  Comment  Solicited 

The  Service  intends  that  any  final  rule 
will  be  accurate  and  as  effective  as 
possible  in  the  conservation  of 
endangered  or  threatened  species. 
Therefore,  any  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  any  aspect 
of  the  proposed  rule  are  hereby 
solicited.  Comments  previously 
submitted  in  response  to  the  proposed 
rule  (58  FR  32632,  June  11, 1993)  will 
receive  consideration;  therefore,  it  is  not 
necessary  to  respond  again  unless  the 
commenter  has  new  views  or 
suggestions  he/she  wishes  to  enter  into 
the  record. 

Author 

The  primary  author  of  this  notice  is  R. 
K.  Robinson,  Special  Assistant — 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  room  420C,  4401 
North  Fairfax  Drive,  Arlington,  VA 
22203. 

Authority 

The  authority  citation  for  part  17  continues 
to  read  as  follows;  16  U.S.C.  1361-1407;  16 
U.S.C.  1531-1544;  U.S.C.  4201-4245;  Pub.  L. 
99-626, 100  Stat.  3500. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  December  10, 1993. 

Richard  N.  Smith,  * 

Director.  U.S.  Fish  and  Wildlife  Service. 

[FR  Doc.  93-31423  Filed  12-21-93;  8:45  am) 
BILUNQ  CODE  431l>-55-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

[121 693 A] 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
solicit  public  comments  in  January  and 
February  1994  on  a  proposed  draft 
amendment  to  the  Fishery  Management 
Plan  for  the  Reef  Fish  Fishery  of  the 
Gulf  of  Mexico.  Draft  Amendment  9 
includes  management  measures  to 
collect  historical  landings  data  firom 
fishermen,  to  extend  the  reef  fish  permit 
moratorium  and  red  snapper 
endorsement  system,  and  to  provide 
partial  red  snapper  endorsements  in 
1995  tor  historical  captains.  The 
historical  landings  data  will  be  used  to 
establish  the  eligibility  of  fishermen  if  a 
system  to  limit  access  to  the  red  snapper 
fishery  is  implemented  based  on 
individual  transferable  quotas  (ITQs)  or 
license  limitations.  Individuals  would 
be  notified  of  their  potential  allocation. 
DATES:  Written  comments  on  the  draft 
amendment  will  be  accepted  imtil 
February  28, 1994.  See  SUPPLEMENTARY 
INFORMATION  for  dates,  time,  and 
location  of  the  public  hearings. 
ADDRESSES:  Send  written  comments  to 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Memagement 
Council,  5401  West  Kennedy  Boulevard, 
suite  331,  Tampa,  Florida  33609  (FAX: 
813-225-7015). 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  M.  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council,  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION:  Draft 
Amendment  9  does  not  implement  red 
snapper  limited  access.  Fishermen  at 
public  hearings  and  advisory  panel 
meetings  have  asked  that  initial 
determinations  of  ITQ  or  license 
limitation  allocations  be  made  before 
the  Coimcil  makes  a  final  decision 
regarding  limited  access;  this  would 
allow  them  to  know  how  such  a 
decision  will  affect. them.  Alternatives 
that  would  extend  the  vessel  permit 
moratorium  and  the  red  snapper 
endorsement  system  are  being 
considered  because  these  measures  are 


scheduled  to  terminate  before  a  long¬ 
term,  red  snapper  effort  limitation 
management  system  can  be 
implemented.  Alternatives  allowing 
partial  red  snapper  endorsements  for 
historical  captains  are  being  considered 
because  certain  long  time  captains  who 
are  not  the  income  qualifier  for  their 
vessel  permits  believed  they  were 
unfairly  excluded  fi'om  the  original 
endorsement  distribution. 

The  hearings  will  be  held  from  7  p.m. 
to  10  p.m.  as  follows: 

1.  Wednesday,  January  26: 
Auditorium,  Gulf  Coast  Research 
Laboratory,  J.L.  Scott  Marine  Education 
Center  and  Aquarium,  115  East  Beach 
Boulevard  (U.S.  Highway  90),  Biloxi, 
Mississippi  (601-374-5550). 

2.  We^esday,  January  26:  Conference 
Room,  Panama  City  Laboratory, 

National  Marine  Fisheries  Service,  3500 
Delwood  Beach  Road,  Panama  City, 
Florida  (904-234-6541). 

3.  Thursday,  Janueuy  27:  Orange 
Beach  Community  Center,  27301  Canal 
Road,  Orange  Beach,  Alabama  (205- 
981-6141). 

4.  Thursday,  January  27;  Old  Library, 
Pinellas  County  Cooperative  Extension 
Service,  12175  125th  Street  North, 
Largo,  Florida  (813-582-2100). 

5.  Tuesday,  February  1:  H.L.  Stokely 
Hall,  Ft.  Brown  Memorial  Center 
Complex,  600  International  Boulevard, 
Brownsville,  Texas  (210-542-3367). 

6.  Tuesday,  February  1:  Policy  Jury 
Annex,  Courthouse  Square,  Cameron, 
Louisiana  (318-775—5718). 

7.  Wednesday,  February  2:  Visitor’s 
Center  Auditorium,  University  of  Texas, 
Marine  Science  Institute,  750  Channel 
View  Drive,  Port  Aransas,  Texas  (512- 
749-6729). 

8.  Wednesday,  February  2:  Versailles 
Room,  Larose  Regional  Park,  307  East 
5th  Street,  Larose,  Louisiana  (504-693- 
7355). 

9.  Thursday,  February  3:  Ballroom 
South,  Holiday  Inn  on  the  Beach,  5002 
Seawall  Boulevard,  Galveston,  Texas 
(409-740-3581). 

10.  Thursday,  February  3:  Boothville 
Community  Center,  Highway  23, 
Boothville,  Louisiana  (504-657-7202). 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Laura  Mataluni  at 
the  above  Council  address  by  January 
19, 1994. 

Dated:  December  21, 1993. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-31456  Filed  12-23-93;  8:45  am) 
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50  CFR  Part  675 

[Docket  No.  931050-3250;  LD.  002293E] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islanda  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  to  require 
increased  observer  coverage  and 
improved  equipment  for  measuring 
groundfish  total  catches  by  vessels  and 
processors  participating  in  the  Western 
Alaska  Community  Developm«it  Quota 
(CDQ)  pollock  fisheries.  This  action  is 
intended  to  improve  estimates  of 
groundfish  total  catches  in  the  CDQ 
fisheries. 

DATES:  Cmnments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  Alaska  local  time  (A.l.t.),  January 
26, 1994. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Qiief,  Flsh^es 
Management  Division,  Alaska  Region, 
NN^S.  Box  21668,  Juneau.  AK  99802, 
AttentifHi:  Lori  Gravel.  Copies  of  the 
environmental  asses^ent/regulatoiy 
impact  review/initial  regulatory 
flexibility  analysis  (EA/RIR/IRFA) 
prepared  for  the  proposed  action  may 
also  be  obtained  from  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  f- 
Sally  Bibb.  Fisheries  Management 
Division.  (907)  586-7228. 

SUPPLEMefTARV  MFORMATION: 
Background 

Fishing  for  groundfish  by  operators  of 
U.S.  vessels  in  the  exclusive  economic 
zone  of  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  management  area  is 
managed  by  tl^  Secretary  of  Commerce 
(Secr^ry)  acccnding  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  BSAI  Area  (FMP).  The 
FMP  was  prepared  by  the  Nwth  Pacific 
Fishery  Management  Coimdl  (Council) 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  is  implemented  by 
regulaticms  governing  the  U.S. 
groundfish  fishwies  at  50  CFR  part  675. 
General  regulations  that  also  pertain  to 
U.S.  fisheries  appear  at  50  CFR  part  620. 

At  times,  amendments  to  regulations 
are  necessary  for  conservation  and 
management  of  the  groundfish  fisheries. 
This  regulatory  amendment  proposes  to 
require  two  NMFSH»rtified  observers 
on  processor  vessels,  (me  or  nuMre 
observers  in  shoresi^  processing 
operations,  end  (me  ob^rver  on  catcher 


vessels  delivering  to  pincessors.  In 
addition,  processor  vessels  would  be 
required  to  have  either  measured, 
marked,  and  certified  fish  re(»iving  bins 
to  improve  volumetric  estimates  of  total 
catch,  or  scales  to  weigh  total  catch.  A 
description  of,  and  reasons  for,  these 
actions  follow. 

Under  regulations  at  §  675.27, 7.5 
percent  of  ^e  polltmk  total  allowable 
catch  in  the  BSAI  management  area  is 
allocated  to  the  Western  Alaska  CDQ 
reserve.  The  CDQ  program  is  intend^ 
to  help  develop  (mmmercial  fisheries  in 
western  Alaska  communities. 
Organizations  representing  eligible 
western  Alaska  (ximmunities  sulmiit  a 
Commimity  Development  Plan  (CDP)  for 
approval  by  the  Govem(»'  of  Alaska  and 
the  Secretary.  A  ix>rti(m  of  the  overall 
poll(xJc  CDQ  reserve  is  assigned  to  each 
approved  CDP.  Established  fishing 
compaiues  and  their  harvesting  or 
processing  vessels  and  plants  harvest 
and  {MTOcess  these  CDP  (juota  allocations 
either  by  purchasing  the  fish  outright  or 
by  entering  into  partnerships  with  the 
QDPs.  Approximately  97,300  metric 
tons  (mt)  of  pollo(Jc  were  harvested 
during  the  1992  CDQ  fisheries.  This 
harvest  had  an  estimated  gross 
wholesale  value  of  about  $44  million. 
Processors  paid  about  $20  million  to  the 
CDPs  in  corrmensation. 

The  CDQ  fisheries  require  more 
intmisive  quota  monitoring  by  NMFS 
than  do  the  open  a(x»ss  groundfish 
fisheries.  Operators  of  vessels 
participating  in  the  CDQ  fisheries  are 
allowed  to  harvest  only  a  specific 
proportion  of  a  CDP  re(dpient*s 
alltmation,  and  then  their  fishing 
activities  must  cease.  In  this  case,  the 
fishing  activity  and  the  earnings  of  these - 
vessels  or  processtvs  are  dependent 
exclusively  on  their  own  hipest  of 
poll(x:k  rather  than  on  the  attairunent  of 
an  overall  quota  or  prohibited  species 
bycatch  limit  by  a  fishing  fleet,  as  is  the 
case  in  the  open  access  fisheries. 

Prtxcssor  weekly  production  reports, 
whi(dr  are  require(l  by  50  CFR  675.5, 
have  been  the  basis  of  quota  monitoring 
in  many  groundfish  fisheries. 
Comparison  of  observer  and  pitxcssor 
weekly  production  estimates  of  total 
catch  h^  shown  observer  estimates  to 
be  systematically  highn'.  For  this 
reason,  NMFS  has  adopted  the  “best 
blend”  system  of  estimating  total 
groundfish  harvests.  The  “best  blend” 
compares  estimates  of  total  catch  based 
on  the  pnxxssor  weekly  production 
reports  with  estimates  of  total  catch 
made  by  the  observes.  The  higher  of  the 
two  estimates  is  selected  unle^  the 
observer  estimate  is  within  5  percent  of 
the  estimate  based  on  the  prcxcssor 
weekly  production  report,  in  which  case 


the  estimate  based  on  the  processor’s 
report  is  selected.  The  “best  blend”  has 
resulted  in  NMFS’s  selecting  observer 
estimates  of  total  cat(di  as  the  best 
approximation  of  total  catch  in  many 
cases. 

While  the  “best  blend”  continues  to 
be  the  preferred  method  of  estimating 
total  catch  in  the  open  access  fishery. 
NMFS  believes  that  more  accurate 
estimates  of  polIcxJc  harvests  in  the  CDQ 
fisheries  must  be  obtained.  However, 
one  observer  as  presently  required 
(»nnot  independently  estimate  the  total 
weight  and  composition  of  all  catches 
by  a  vessel  and,  on  many  pr(x:e8sor 
vessels,  observers  do  not  have  adequate 
t(x>ls  to  make  c(Misistent  independent 
volumetric  estimates  of  total  cat(ii. 

Observers  aboard  catcher/processor 
trawl  vessels  and  motherships  receiving 
groundfish  b‘(Hn  trawl  vessels  make  an 
independent  volumetric  estimate  of  as^ 
much  of  the  total  harvest  as  possible. 

The  total  (»t(di  is  estimated  by  either 
estimating  the  volume  of  the  codend  or 
the  volume  of  fish  placed  in  receiving 
bins  prior  to  sorting  or  discaitL  The  total 
weight  of  groundfish  is  estimated  by 
multiplying  the  estimated  volume  by  a 
density  factor.  Catch  (X}mpositi(m 
sampling  is  used  to  estimate  the  weight 
of  each  species  in  the  total  cat(di.  A 
single  observer  is  able  to  estimate 
independently  the  total  cat(di  for  60  to 
70  percent  of  the  individual  trawl  net 
recoveries,  or  hauls,  but  must  rely  on 
pr(x:essor  logb(X>k  or  production  records 
to  estimate  the  remaining  harvest.  Two 
observers,  as  the  proposed  rule  would 
require  to  be  aboard  a  pitxessrHr  vessel 
in  the  CDQ  fishery,  will  be  able  to 
estimate  total  (»t^  without  having  to 
rely  on  pitx^ssor  log  books  or 
pr^uction  records. 

Using  the  estimated  volume  of  the 
codend  to  estimate  total  cat(di  has  the 
greatest  potential  for  inaccuracy  because 
of  the  difficulty  in  arxnirately 
determining  the  size  and  shape  of  the 
(xxlend.  NMFS  beliqves  that  fish 
holding  bins  of  known  dimensions  ofier 
a  much  better  alternative  for  making 
volumetric  estimates.  However,  many  of 
the  pr(x»ssor  vessels  in  the  CE)Q 
fisheries  do  not  have  bins  that  are 
accessibjp  to  the  observer,  or  the 
observer  does  not  know  the  capacity  of 
ea(±  bin.  NMFS  is  proposing  requiring 
that  pitxxssor  vessels  participating  in 
the  CDQ  fisheries  be  equipped  wi^ 
re(xiving  bins  in  whi(di  all  fish  catches 
are  pla(»d  prior  to  sorting  operations  to 
allow  observers  to  make  more  accurate 
estimates  of  the  volume  of  fish  in  a  bin. 
Such  bins  would  have  to  be  accurately 
measured  with  reasonably  spaced  marks 
to  minimize  errors  when  the  observer 
estimates  the  amount  of  fish  between 
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marks.  The  bins  must  be  %vell  lighted  so 
the  observer  can  see  the  marks  hom 
outside  the  bin  to  determine  the  volume 
of  fish.  Refrigerated  seawater  (RSW) 
tanks  could  only  be  used  for  volumetric 
estimates  of  total  catch  if  the  estimates 
are  made  before  water  is  added  to  these 
tanks. 

Public  comment  is  sought  on  the 
feasibility  of  using  ultrasonic  level 
controls  or  "bin  sensors"  to  determine 
the  level  of  fish  in  a  bin  for  volumetric 
estimates  of  total  catch  weight.  This 
technology  has  been  suggested  by 
industry,  and  information  is  requested 
on  its  application  and  use  for  tliis 
puroose. 

NmFS  believes  that  scales  more 
accurately  measure  total  catch  weight 
than  do  volumetric  estimates.  Therefore, 
as  an  alternative  to  volumetric 
measurements,  NMFS  proposes  to  allow 
processors  to  weigh  CDQ  harvests.  To 
date,  only  one  catchm/processor  is 
equipped  with  a  scale  capable  of 
accurately  weighing  all  Hsh  harvested. 

NMFS  IS  pit^x>siag  to  require 
shoreside  processors  to  weigh  CDQ 
harvests.  Most  shoreside  plants  are 
equipped  with  a  scale  capable  of 
accurately  weighii^  groundfish 
delivered  by  harvesting  vessels. 

This  proposed  rule  would  allow  the 
CEMPs  and  NMFS  to  monitor  pollock 
CDQs  on  the  basis  of  observer  estimates 
of  total  catch  and  catch  composition  as 
reported  in  the  observer’s  daily  catch 
message  rather  than  on  the  "bwt  blend" 
system.  It  would  be  the  responsibility  of 
the  CDP  refHOsentative  to  arrange  for  the 
processor  to  transmit  the  observer’s 
daily  catch  message  to  the  CCH* 
representative.  The  CDP  representatives 
would  be  required  to  monitmr  the 
pollock  CDQ  harve^s  and  notify 
processors  to  cease  fishing  operations 
when  their  allocation  of  pollock  has 
been  harvested.  If  NMFS  determines 
that  the  observer,  the  processor,  mr  the 
CDQ  representative  failed  to  follow  the 
correct  procedures  to  estimate  the  total 
harvest  of  pollock,  NMFS  could  in  its 
discretion  estimate  the  total  pollock 
harvest  based  on  the  best  available  data. 
Although  CDQs  would  be  monitored 
based  on  observer  daily  catch  messages, 
all  processors  would  be  required  to  meet 
the  recordkeeping  and  reporting 
retirements  at  §§  675.5  and  675.27(g). 

The  proposed  regulations  on 
shoreside  processing  operations  would 
authorize  the  Regional  Director  to 
require  a  shoreside  processor  plant  to 
increase  its  observer  coverage  beyond 
the  one  already  required  if  one  observer 
cannot  adequately  monitor  all  CDQ 
deliveries. 

The  proposed  regulations  for  a  catcher 
vessel  delivering  groundHsh  harvested 


under  a  CDQ  would  require  the  catcher 
vessel  regardless  of  ten^,  other  than  a 
catcher  vessel  delivning  unsorted 
codends  to  a  processm*  or  another 
vessel,  to  have  a  NMFS-certified 
observer  on  board  at  all  tiroes.  Increased 
observer  coverage  on  the  catcher  vessels 
is  required  to  monitor  at-sea  discards. 

The  cost  for  additional  observers 
required  by  this  rule  would  fall  on 
processor  and  catcher  vessels.  All 
processor  vessel  operators  who  have 
participated  in  CDQ  Hsheries  to  date 
have  had  to  carry  one  observer;  in  the 
future,  these  processors  will  pay  the 
cost  of  an  adaitional  fulltime  observer 
during  the  CDQ  hsheries.  Vessels  less 
than  60  feet  that  are  not  required  to  have 
observer  coverage  in  the  open  access 
Rsheries  and  vessels  firom  60  to  124  feet 
that  are  required  to  have  30  percent 
observer  coverage  will  be  required  to 
have  100  percent  observer  coverage  in 
the  CDQ  Hsheries.  Observer  coverage 
costs  for  shoreside  processing 
operations  will  not  change  hom  that  of 
the  open  access  fisheries  because 
observer  coverage  will  continue  to  be 
based  on  the  volume  of  groundfish 
processed. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  initially 
determined  that  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  groundfish  fisheries  off  Alaska  and 
that  it  is  consistent  with  the  Magnus<Hi 
Act  and  other  applicable  laws. 

NMFS  prepaid  an  environmental 
assessment  (EA)  for  this  proposed  rule 
that  discusses  the  impacts  on  the 
environment  as  a  result  of  this  rule.  The 
proposed  action  affects  the 
measurement  of  total  catch  in  the  CDQ 
fineries  but  does  not  affect  the  total 
allowable  catdi  of  pollock.  It  is  not 
likely  to  result  in  changes  in  fishing 
patterns.  To  the  degree  total  catch  is 
estimated  more  accurately  for  these 
fisheries,  data  used  for  quota  monitoring 
and  stock  assessments  are  improved.  A 
copy  of  the  EA  is  available  (see 
ADDRESSES). 

NMFS  prepared  an  RlR  that  analyzes 
the  cost  and  benefits  of  the  proposed 
action,  the  social  and  economic  impacts, 
and  the  effect  on  State  and  local 
governments.  A  copy  of  the  RlR  is 
available  (see  ADDRESSES). 

The  AA  has  initially  determined  that 
this  proposed  rule,  if  adopted,  could 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions  with  limited  resources). 

A  summary  of  the  EA/RIR/IRFA  is 
provided  as  follows.  These  proposed 


regulations  will  affect  most  processors 
and  harvesting  vessels  Otat  j^itidpate 
in  CDQ  fisheries  in  the  future.  The 
primary  impact  will  be  on  tbe  owners  of 
processor  vessels  who  must  increase 
their  observer  coverage,  modify  their 
vessels,  and  possibly  purchase  new 
equipment.  However,  processors 
participating  in  the  pollock  CDQ 
fisheries  generally  have  annual  gross 
receipts  over  $2  million  and  are  not 
considered  small  entities.  The  IRF.A 
concluded  that  Western  Alaska 
communities  that  are  apportioned 
pollock  CDQs  and  catcher  vessels 
participating  in  the  fishery  are 
considered  small  entities.  To  the  extent 
that  processors  can  pass  on  the  increase 
in  operating  costs  from  additional 
observers,  certified  bins,  or  scales, 
returns  to  the  Western  Alaska 
community  groups  may  be  significantly 
reduced.  In  Edition,  the  requirement  of 
additional  observer  coverage  may 
significantly  increase  operating  costs  for 
some  of  the  catcher  vessels. 

The  cost  of  modifying  the  fish 
receiving  bins  on  the  processor  vessels 
will  depend  on  modification  necessary 
to  make  the  bins  visually  accessible  to 
the  observer,  but  may  range  upwards 
firom  about  $4,000  per  vessel. 

Scales  cost  a  minimum  of  $40,000  to 
purdiase.  In  addition  to  the  purchase 
price,  the  factory  must  be  redesigned  to 
accommodate  the  scale.  The  cost  of 
factory  refitting  and  installation  of  the 
scale  would  depend  on  the  individual 
processor  vessel  configuration  but 
would  be  a  minimum  of  several 
thousand  dollars. 

Twelve  catdier/processor  vessels 
were  expecting  to  harvest  the  1993  CDQ 
allocation  in  al^t  436  fishing  days  (an 
average  of  36  days  per  processor). 
Additional  observer  coverage  for  these 
processor  vessels  is  estima^  to  cost 
about  $183  per  day.  $6,600  ($183  x  36 
days),  at  $79,200  tor  the  12  vessels. 

The  cost  of  observer  coverage  on 
catcher  vessels  in  the  CDQ  fisheries  is 
difiicult  to  predict.  It  will  depend  on  the 
number  of  vessels  and  the  fishing 
days.  Thirteen  catcher  vessels 
participated  in  the  1992  CDQ  fishery  for 
a  total  of  361  days  (from  December  4- 
31, 1992).  Observer  coverage  for  these 
vessels  cost  about  $64,000  ($183  x  351 
days).  No  catcher  vessels  were  expected 
to  participate  in  the  1993  CDQ  fishery; 
however,  one  catcher  vessel  has 
reported  CDQ  landings  at  a  shore 
processing  plant.  This  vessel  fished  for 
5  days  and  paid  about  $915  for  observer 
coverage. 

Two  observers  and  certified  bins 
would  be  a  minimum  of  $10,600  per 
processor  vessel  or  $127,200  for  12 
'processor  vessels.  The  cost  of  two 
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observers  and  a  scale  would  be  a 
minimuni  of  $46,600  per  processor 
vessel  or  $559,200  for  12  processor 
vessels. 

A  copy  of  this  analysis  is  available 
(see  ADDRESSES). 

This  rule  contains  new  collection-of- 
information  requirements  subject  to  the 
Paperwoii^  Reduction  Act  that  have 
been  approved  by  the  Office  of 
Management  and  Budget.  The  public's 
reporting  burden  for  each  requirement  is 
indicated  in  the  following  description 
and  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  new  rei>orting  requirements  are:  (1) 
CDQ  mana^ng  organizations  must 
arrange  for  processors  to  transmit  copies 
of  observer  daily  catch  messages  in  such 
a  manner  that  allows  the  CDQ  managing 
organization  to  inform  processors  to 
cease  fishing  operations  before  the  CDQ 
allocations  have  been  exceeded  (5 
minutes  per  message);  (2)  scale 
printouts  of  each  QIQ  delivery  must  be 
maintained  in  the  processing  operation 
for  the  duration  of  the  fishing  year  or  for 
as  long  after  a  fishing  year  that  the  fish 
product  produced  from  fish  harvested 
during  t^t  year  is  retained  in  the 
processing  operation  (8  minutes  per 
delivery  day);  (3)  the  volumes  of 
receiving  bins  aboard  processing  vessels 
must  be  certified  in  writing  by  an 
independent  registered  engineer  (8 
hours);  and  shoreside  processors  must 
notify  the  observers  of  the  ofiloading 
schedule  of  each  CDQ  groundfish 
delivery  at  least  1  hour  prior  to 
offloading  (2  minutes).  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  this  burden,  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DQ  20503  (Attn:  NOAA 
Desk  Officer). 

NMFS  has  determined  that  this  rule 
does  not  directly  affect  the  approved 
coastal  management  program  of  the 
State  of  Alaslu.  This  determination  has 
been  submitted  for  review  by  the 
responsible  State  agency  under  section 
307  of  the  Coastal  ^ne  Management 
Act. 

This  prop>osed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 

12612. 

A  formal  section  7  consultation  xmder 
the  Endangered  Species  Act  was  not 
initiated  for  the  proposed  rule  because 
none  of  the  alternatives  are  expected  to 


have  any  adverse  effect  on  endangered 
or  threatened  species  or  their  habitat. 

The  Regional  Director  determined  that 
fishing  ac^vities  conducted  under  this 
rule  would  have  no  adverse  impacts  on 
marine  mammals. 

List  of  Subjects  in  SO  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  20, 1993. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  SO  CFR  part  675  is  proposed 
to  be  amended  as  follows: 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §  675.27,  paragraph  (e)(4)  is 
revised  and  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

$  675.27  Western  Alaska  Community 
Development  Quota  Program  (applicable 
through  December  31, 1995). 


(e)  *  *  *  * 

(4)  It  is  the  responsibility  of  the  CDQ 
managing  organization  to  cease  fishing 
operations  once  its  respective  pollock 
CIX)  allocation  has  been  reached.  Total 
pollock  harvests  for  each  CDP  will  be 
determined  by  observer  estimates  of 
total  catch  and  catch  composition  as 
reported  on  the  daily  observer  catch 
message.  The  CDQ  managing 
organization  must  arrange  for  processors 
to  titihsmit  a  copy  of  the  observer  daily 
catch  message  to  it  in  a  manner  that 
allows  the  CDQ  managing  organization 
to  inform  processors  to  cease  fishing 
operations  before  the  CDQ  allocation 
has  been  exceeded.  CDQ  managing 
organization  representatives  must  also 
inform  NMFS  within  24  hours  after  the 
CDQ  has  been  reached  and  fishing  has 
ceased.  If  NMFS  determines  that  the 
observer,  the  processor,  or  the  CDQ 
managing  organization  failed  to  follow 
the  procedures  described  in  paragraph 
(h)  of  this  section  for  estimating  the  total 
harvest  of  pollock,  or  violated  any  other 
regulation  in  part  675,  NMFS  reserves 
the  right  to  estimate  the  total  pollock 
harvest  based  on  the  best  available  data. 


(h)  Estimation  of  total  harvest  in  the 
CZ)Q  fisheries — 

(1)  Observer  coverage.  Vessel 
operators  and  processors  participating 
in  CDQ  fisheries  must  comply  with  the 


following  requirements  for  observer 
coverage: 

(i)  Each  shoreside  processing 
operation  participating  in  the  CDQ 
fisheries  must  have  one  NMFSH»rtified 
observer  present  at  all  times  while 
groundfish  harvested  under  a  CDQ  are 
being  received  or  processed.  The 
Regional  Director  is  authorized  to 
require  more  than  one  observer  for  a 
shoreside  processing  operation  if: 

(A)  The  CDQ  delivery  schedule 
requires  an  ob^rver  to  be  on  duty  more 
than  12  hours  in  a  24-hour  period; 

(B)  Simultaneous  deliveries  of  CDQ 
harvests  by  more  than  one  vessel  cannot 
be  monitored  by  a  single  observer,  or 

(C)  One  observer  is  not  capable  of 
adMuately  monitoring  CDQ  deliveries; 

(ii)  Each  processor  vessel 
participating  in  the  CDQ  fisheries  must 
have  two  NMFS-certified  observers 
aboard  the  vessel  at  all  times  while 
groundfish  harvested  under  a  CDQ  are 
being  harvested,  processed,  or  received 
fit>m  another  vessel; 

(iii)  Each  catcher  vessel  delivering 
groundfish  harvested  imder  a  CDQ, 
other  than  a  catcher  vessel  delivering 
only  unsorted  codends  to  a  processor  or 
another  vessel,  must  have  a  NMFS- 
certified  observer  on  the  vessel  at  all 
times  while  the  vessel  is  participating  in 
the  CDQ  fisheries  regardless  of  ffie 
vessel  length.  Observer  coverage 
requirements  for  catcher  vessels 
participating  in  the  GDQ  fisheries  is  in 
addition  to  any  observers  required  by 
§675.25. 

(2)  Equipment  and  operational 
requirements,  (i)  Each  shoreside 
processing  operation  participating  in  the 
CDQ  fisheries  must  comply  with  the 
.  following  requirements: 

(A)  Each  shoreside  processing 
operation  must  weigh  and  recoM 
groundfish  harvested  in  the  CDQ 
fisheries  on  a  scale  certified  by  the  State 
of  Alaska.  Such  scale  must  measure 
catch  weights  at  all  times  to  at  least  95 
percent  accuracy  as  determined  by  a 
NMFS-certified  observer  or  authorized 
NMFS  or  U.S.  Coast  Guard  enforcement 
officer.  The  scale  and  scale  display  must 
be  capable  of  being  viewed 
simultaneously  by  the  observer; 

(B)  Observers  must  be  provided  access 
to  the  scale  used  to  weigh  groundfish 
landings; 

(C)  IMntouts  of  scale  measurements  of 
each  CDQ  delivery  must  be  made 
available  to  observers  and  be 
maintained  in  the  shoreside  processing 
operation  for  the  duration  of  the  fishing 
year  or  for  as  long  after  a  fishing  year 
that  fish  product  produced  from  fish 
harvested  during  that  year  are  retained 
in  the  shoreside  processing  operation; 
and 
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(D)  The  manager  of  each  ^oraside 
processing  operation  must  notify  the 
observerfs)  of  the  offloading  schedule  of 
each  CDQ  groundHsh  delivery  at  least  1 
hour  prior  to  offloading  to  provide  the 
observer  an  opportunity  to  monitor  the 
wei^ng  of  the  entire  delivery. 

(ii)  Each  processor  vessel 
participating  in  the  CDQ  fisheries  must 
either  estimate  its  total  weight  by  the 
volumetric  procedures  specified  in 
paragraph  (h)(2)(ii)(A)  or  must  weigh  its 
catch  in  accoidance  with  the  procedures 
under  (h)(2Kii)(B)  of  this  section. 

(A)  Volumetric  measurements  of  total 
catch.  (1)  Each  processor  vessel  ' 
estimating  its  catch  by  volumetric 
measurement  must  have  one  or  more 
receiving  bins  in  which  all  fish  catches 
are  placed  for  purposes  of  determining 
total  catch  weight  prior  to  smting 
operations. 

[2]  The  vohune  of  each  bin  must  be 
aocurately  measured,  and  the  bin  must 
be  permanently  matlied  and  numbered 
in  10-centimeter  increments  on  all 
internal  sides  of  the  bin.  Marked 
iiMnements  must  be  readable  from  the 
outside  of  the  bin  et  all  times.  Bins  must 
be  lifted  in  a  manner  that  allows 
marked  increments  on  each  side  of  the 
bin  to  be  read  firom  the  outside  of  the 
bin  by  a  NMFS-certified  observer  or 
authorized  officer. 

(d)  The  location  of  bin  markings  ak 
certified  must  be  described  in  writing. 
Tables  certified  under  paragraph 
(h)(2)(ii)(A)(2)  indicating  the  volume  of 
eedi  certifi^  bin  in  cubic  meters  for 
each  lO-centinreter  increment  marked 
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on  the  sides  of  the  bins  must  be 
submitted  to  the  NMFS  Observer 
Program  prior  to  harvesting  or  receiving 
groundfish  and  must  be  maintained 
aboard  the  vessel  and  made  available  to 
NMFS-certified  observers  at  all  times. 

All  bin  certification  documents  must  be 
dated  and  signed  by  the  certifier.The  bin 
volume  and  marked  and  numbered 
incremoits  must  be  certified  by  a 
registered  engineer  with  no  financial 
interest  in  fishing,  fish  processing,  or 
fish  tender  vessels,  or  by  a  qualified 
organization  that  has  b^n  designated  by 
the  U.S.  Coast  Guard  Commandant,  or 
an  authorized  representative  thereof,  for 
the  purpose  of  classing  or  examining 
commercial  fishing  industry  vessels 
under  the  provisions  of  46  CFR  28.76. 
Bin  volumes  and  nuuked  and  numbered 
increm»its  must  be  recertified  eadi 
time  a  bin  is  structurally  or  physically 
changed. 

(4)  Vessel  operators  must  notify 
observers  pniOT  to  any  renroval  or 
addition  of  fish  from  each  bin  used  for 
volumetric  measurements  catch  in 
such  a  manner  that  allows  an  observer 
to  take  bin  volume  measurements  prior 
to  fish  being  mnoved  frtmi  or  add^  to 
the  bin.  Once  a  volumetric  measurement 
has  been  taken,  additional  fish  may  not 
be  added  to  the  bln  until  at  least  half  the 
original  volume  has  been  ramoved.  Pish 
cannot  be  removed  from  or  added  to  a 
bin  used  for  volumetric  measureiaents 
of  catch  until  an  rfoserver  indicates  that 
bin  volume  measurements  have  been 
completed  and  any  samples  of  catch 
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required  by  the  observer  have  been 
taken. 

(5)  Fish  from  separate  hauls  or 
deliveries  from  separate  harvesting 
vessels  must  not  Im  mixed  in  any  Nn 
used  for  volumetric  measurements  of 
catch. 

(B)  Scale  we/ghl  measurements  of 
total  catch,  f  1)  Any  scale  used  on  each 
processor  vessel  to  wei^  groundfish 
harvested  in  the  CDQ  fisheries  must 
measure  catch  weights  to  at  least  95 
peromt  accuracy  at  all  times  as 
determined  by  a  NMFS-certified 
observer  or  authorized  NMFS  or  U.S. 
Coast  Guard  enforcement  officer.  The 
scale  must  be  equipped  with  a 
functional  motion  compensation  device 
to  account  for  vessel  acceleration,  roll, 
pitch  and  vibration  movement.  The 
scale  and  scale  display  must  be  capable 
of  being  viewed  simultaneously  by  the 
observer. 

[2]  Printouts  of  scale  measurements  of 
each  haul  weight  must  be  made 
available  to  the  observer  and  be 
maintained  on  board  die  vessel  Tor  the 
duration  of  the  fishing  year  or  for  as 
long  after  a  fishing  war  that  fish 
product  produced  from  fish  harvested 
during  that  yearare  retained  aboard  a 
vessel. 

( J)  The  catch  from  each  haul  must  be 
kept  separate  such  that  the  scale  weight 
can  be  obtained  separately  for  each 
haul. 

(FR  Doc.  93-31416  Filed  12-23-93;  6:45  ami 
eaxmo  coot  sato-aa-e 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  nies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  emd  investigations, 
committee  meetings.  agerKy  decisions  and 
rulings,  delegations  of  auttx^.  filing  of 
petitions  and  appiicatkxts  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  OfTice  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  ORice  of  Ocean 
and.Xk>astal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Alabama  and 
Hawaii  Coastal  Management  Programs. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performanceA)f 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  Coastal 
Management  Programs  requires  findings 
concerning  the  extent  to  which  a  state 
has  adher^  to  the  CMP  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  with  interested  Federal. 
State,  and  local  agencies  and  members 
of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Alabama  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  January  31,  to  February  4, 1994.  A 
Public  Meeting  will  be  held  Wednesday, 
February  2. 1994,  at  7  p.m.,  at  the 
Killian  Room,  in  the  International  Trade 
Center,  250  Water  Street,  Mobile, 
Alabama,  36602. 

The  Hawaii  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  February  7-11, 1994.  A  Public 
Meeting  will  be  held  Tuesday,  February 


8, 1994,  at  7  p.m.,  at  Kealakehe 
Intermediate  School.  74-5062  Onipa’a 
Street.  Kailua-Kona,  Hawaii  96740. 

Each  state,  or  Territory,  will  issue 
notice  of  the  public  meeting(s)  in  a  local 
newspaperfs)  at  least  45  days  prior  to 
the  public  meeting(s).  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  (XIRM.  Written  comments 
from  inteiested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland.  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Ofhce  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring.  Maryland.  20910,  (301) 
713-3090. 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration 

Dated:  December  20. 1993. 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

IFR  Doc.  93-31417  Filed  12-23-93;  8:45  ami 
BILUNG  CODE  3S10-4M-M 


International  Trade  Administration 
[A-428-062] 

Animal  Glue  From  Germany;  Intent  To 
Revoke  Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping'  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on 
animal  glue  from  Germany. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 


their  comments  in  writing  no  later  than 
thirty  days  from  January  26, 1994. 

EFFECTIVE  DATE:  December  27. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Askey  or  Wendy  Frankel,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  22, 1977,  the  Treasury 
Department  published  an  antidumping 
finding  on  animal  glue  from  Germany 
(42  FR  64115).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  Ending  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
Ending. 

Opportunity  to  Object 

No  later  than  thirty  days  from 
December  27, 1993,  domestic  interested 
parties,  as  deEned  in  §  353.2(k)  (3),  (4). 
(5),  and  (6)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submittedkto  the  Assistant 
Secretary  for  Import  Administration, 
room  b4)99,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

No  interested  parties  requested  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  the  end  of  the  anniversary 
month.  If  domestic  interested  parties  do 
not  object  to  the  Department’s  intent  to 
revoke  within  thirty  days  E'om 
December  27, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d).  ^ 
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Dated;  December  20, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-31481  Filed  12-23-93;  8:45  am) 
BILLING  COOC  3510-OS-M 


(A-351-602] 

Butt-Weld  Pipe  Fittings  From  Brazil; 
Intent  to  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
butt-weld  pipe  Httings  from  Brazil. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
thirty  days  from  December  27, 1993. 
EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diminich  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  17, 1986,  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  butt-weld  pipe  fittings 
from  Brazil  (51  FR  45152).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  thirty  days  from 
December  27;  1993.  Domestic  interested 
parties,  as  defined  in  §  353.2(k)  (3),  (4), 
(5),  and  (6)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 


room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

No  interested  parties  requested  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  the  end  of  the  anniversary 
month.  If  domestic  interested  parties  do 
not  object  to  the  Department’s  intent  to 
revoke  within  thirty  days  from 
December  27, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  December  20, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-31480  Filed  12-23-93;  8:45  am) 
BILLING  CODE  3S10-I>S-M 


[A-58»-091] 

Large  Electric  Motors  From  Japan; 
Intent  to  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
large  electric  motors  from  Japan. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
Elecember  27, 1993. 

EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Urfer  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce. 
Washington,  DC  20230,  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  24, 1980,  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  large  electric  motors  from 
Japan  (45  FR  84994).  The  Department 
has  not  received  a  reque.<t  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  con.secutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 


parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  ffie  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  December  23. 1993, 
domestic  interested  parties,  as  defined 
in  §  353.2(k)  (3).  (4).  (5),  and  (6)  of  the 
Department’s  regulations,  may  object  to 
the  Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

No  interested  parties  requested  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  the  end  of  the  anniversary 
month.  If  domestic  interested  parties  do 
not  object  to  the  Department’s  intent  to 
revoke  within  thirty  days  from 
December  27, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  December  20, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-31485  Filed  12-23-93;  8:45  am) 
BILUNO  CODE  3510-OS-M 


(A-S82-501] 

Photo  Albums  From  Hong  Kong;  Intent 
To  Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
photo  albums  from  Hong  Kong. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
thirty  days  from  December  2Z,  1993. 

EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Levy  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  E)C  20230, 
telephone:  (202)  482—4733. 
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SUPPLEMENTARY  MFORMATION: 

Background 

On  December  16, 1985,  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  photo  albums  from  Hong 
Kong  (50  FR  43751).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annua) 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  hnding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  thirty  days  horn 
December  27, 1993,  domestic  interested 
parties,  as  defined  in  §353.2(k)  (3),  (4), 
(5),  and  (6)  of  the  Department’s 
regulations,  may  obj^  to  the 
Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

No  interested  parties  requested  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of  /, 

opportunity  to  requestadministrative 
review  by  the  end  of  the  anniversary 
month.  If  domestic  interested  parties  do 
not  object  to  the  Department’s  intent  to 
revoke  within  thirty  days  from 
December  27, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  December  20, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-31482  Filed  12-23-93;  8:45  ami 
BILUNG  CODE  SSIO-OS-H 


IA-401-004] 

Staples  and  Staple  Machines  From 
Sweden;  Intent  to  Revoke  Antidumping 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 


SUMMARY:  *rhe  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
staples  and  staple  machines  from 
Sweden. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
December  27, 1993. 

EFFECTIVE  DATE:  December  27. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim  Moore  or  Tom  Futtner,  O^ce  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230, 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  20. 1983,  the 
Department  of  Commerce  (the 
Department)  published  an  antidumping 
duty  order  on  staples  and  staple 
machines  from  Sweden  (48  FR  56250). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  order  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  thirty  days  from 
December  27, 1993  domestic  interested 
parties,  as  defined  in  §  353. 2(k)  (3),  (4). 
(5),  and  (6)  of  the  Department’s 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

No  interested  parties  requested  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  the  end  of  the  anniversary 
month.  If  domestic  interested  parties  do 
not  object  to  the  Department’s  intent  to 
revoke  within  thirty  days  from 
December  27, 1993,  publication  in  the 
Federal  Register  we  shall  conclude  that 
the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 


Dated;  December  20, 1993. 

Roland  L.  MacDonald, 

Acting  D^uty  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-31486  Filed  12-23-93;  8:45  am) 
BILUNG  CODE  3610-OS-M 


[A-588-068] 

Steel  Wire  Strand  From  Japan;  Intent 
To  Revoke  Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  Hnding  on  steel 
wire  strand  from  Japan. 

Domestic  interested  parties  who 
object  to  this  revocation  must  submit 
their  comments  in  writing  no  later  than 
thirty  days  from  December  27, 1993. 
EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kris  Campbell  or  Michael  Rill,  Ofrice  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  483—4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  8, 1978,  the  Treasury 
Department  published  an  antidumping 
finding  on  steel  wire  strand  from  Japan 
(43  FR  57599).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  To  Object 
No  later  than  thirty  days  from 
December  27, 1993,  domestic  interested 
parties,  as  defined  in  §  353. 2(k)  (3),  (4), 
(5),  and  (6)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  Hnding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

No  interested  parties  requested  an 
administrative  review  in  accordance 
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with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  the  end  of  the  anniversary 
month.  If  domestic  interested  parties  do 
not  object  to  the  Department’s  intent  to 
revoke  within  thirty  days  from 
December  27, 1993,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  December  20, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-31484  Filed  12-23-93;  8:45  am) 
BILUNG  CODE  3S10-OS-M 


lA-588-0141 

Tuners  From  Japan;  Intent  to  Revoke 
Antidumping  Finding 

AGENCY:  International  Trade 
Admini.stration/Import  Administration, 
Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intentio 
revoke  the  antidumping  finding  on 
tuners  from  Japan. 

Domestic  interested  parties  who 
object  to'this  revocation  must  submit 
their  comments  in  writing  no  later  than 
thirty  days  from  December  27, 1993. 

EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Li.sa  Raisner  or  Tern  Futtner,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  12, 1970,  the  Treasury 
Department  published  an  antidumping 
finding  on  tuners  from  Japan  (35  FR 
18914).  The  Department  has  not 
received  a  request  to  conduct  an' 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parlies.  Accordingly,  as  required  by 
section  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 


Opportunity  to  Object 

No  later  than  thirty  days  from 
December  27, 1993  domestic  interested 
parties,  as  defined  in  §  353.2(k)(3),  (4), 
(5),  and  (6)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

No  interested  piarties  requested  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportunity  to  request  administrative 
review  by  the  end  of  the  anniversary 
month.  If  domestic  interested  parties  do 
not  object  to  the  Department’s  intent  to 
revoke  within  thirty  days  from 
December  27, 1993  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  December  20, 1993. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-31483  Filed  12-23-93;  8:45  am) 
BILUNG  CODE  3S1(I-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

interagency  Environmental 
Technology  Strategy  Working  Group; 
Request  for  Comments 

ACTION:  Notice. 

SUMMARY:  The  Climate  and  Global 
Change  Program  Office  is  supporting  the 
establishment  of  an  ad  hoc  interagency 
Environmental  Technology  Strategy 
Working  Group  for  the  White  House 
Office  of  Science  and  Technology  Policy 
(OSTP).  This  group  will  formulate  a 
comprehen.sive  Administration  .strategy 
for  encouraging  innovation, 
commercialization  and  diffusion  of 
environmental  technologies.  The 
working  group  will  integrate  and  build 
on  earlier  work  by  the  interagency 
working  group  on  environmental 
technology  exports  and  the  activities  of 
the  Environmental  Technology  Initiative 
headed  by  the  Environmental  Protection 
Agency.  The  working  group  plans  to 
develop  the  Administration’s 
Environmental  Technology  Strategy  and 
is  .seeking  information  from  private 
sector  organizations,  including  industry, 
academia,  non-profit  and  non¬ 
government  organizations.  Written 
comments  are  requested. 


DATES:  Request  response  no  later  than 
Wednesday,  January  19, 1994. 
ADDRESSES:  Technology  Strategy, 
Environment  Division,  Office  of  Science 
and  Technology  Policy,  Executive  Office 
of  the  President,  Old  Executive  Office 
Building  494,  Washington,  DC  20500. 
SUPPLEMENTARY  INFORMATION:  The 
Working  Croup  has  adopted  the 
following  definition  for  environmental 
technology: 

Environmental  Technology:  Any 
technology,  system  or  service  designed, 
developed  and  operated  for  the  primary 
purpose  of  addressing  an  environmental 
issue  so  as  to  reduce  residual  risk  or 
costs,  and/or  improve  process 
efficiency.  The  word  "technology”  is 
intended  to  include  hardware,  software, 
systems  and  services.  Four  major 
categories  are  included  within  this 
definition: 

Pollution  Avoidance:  Pollution 
prevention  and  waste  minimization 
technologies  that  avoid  production  of 
environmentally  hazardous  substances. 
These  include  equipment,  processes, 
and  process  sensors  and  controls 
designed  to  prevent  or  minimize  the 
generation  of  pollutants  and  hazardous 
substances,  as  well  as  technologies  used 
in  product  substitution  or  recycling  and 
recovery  of  useful  raw  materials, 
products,  and  energy  from  waste 
streams. 

Pollution  Control:  Technologies  that 
render  pollutants  less  harmful  before 
they  enter  the  environment.  These 
include  the  treatment  of  pollutants  to 
eliminate  or  reduce  environmental  and 
health  hazards,  or  the  reduction  of 
pollutant  volume  or  mobility  to  make 
subsequent  management  more  effective. 

Femedintion  and  Festorotion: 
Technologies  that  render  hazardous 
substances  less  harmful  after  they  enter 
the  environment.  Examples  include 
eradication,  encapsulation,  and  other 
cleanup  technologies  that  either  remove 
the  risks  associate  with  hazardous 
wastes  or  make  them  more  manageable. 
Restoration  technologies  embody 
methods  designed  to  improve 
ecosystems  that  have  declined  due  to 
natural  or  anthropogenic  effects, 
restoring  and  sustaining  the  natural 
ecosystems  and  improving  their 
contributions  to  other  ecosystems, 
human  population  and  global  cycles. 
Examples  include  reforestation  and  the 
creation  of  wetlands  and  artificial  reefs. 

Monitoring  and  Assessment: 
Technologies  used  to  establish, 
evaluate,  and  monitor  the  condition  of 
the  environment,  including  relea.ses  of 
pollutants.  These  include  the  design, 
development  and  operation  of 
Tnonitoring  equipment  with  associated 
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quality  assurance  and  risk  evaluation 
aspects. 

OSTF  is  seeking  public  comment  and 


following  items: 

1.  What  are  the  most  significant 
barriers  to  innovation,  development  and 
diiTusion  of  environmental  technology? 
In  what  ways  can  government  policies 
eliminate  or  minimize  these  barriers? 
Where  possible,  please  indicate 
examples  of  successful  government- 
industry  interaction  in  this  area, 
including  interaction  in  other  countries. 

2.  What  long-term  goals  or  strategies 
do  you  think  the  Federal  government 
and/or  the  private  sector  should  pursue 
in  the  area  of  environmental 
technolo^? 

3.  In  wbat  areas  of  environmental 
technology  are  you  involved?  Please 
discuss  your  major  activities. 

4.  What  international  activities  does 
your  organization  have  in 
environmental  technologies?  (e.g., 
exports;  licensing  arrangements,  sale  or 
purchase  of  technology,  other  forms  of 
technology  transfer  such  as  testing  or 
R&D  overseas;  joint  venture  or  partial 
ownership  stakes).  In  what  ways  doeg 
overseas  presence  aid  or  alter 
development  and  commercialization  of 
new  products  or  services? 

Dated:  December  17, 1993. 

).  Michael  Hall, 

Director,  Office  of  Global  Programs,  National 
Oceanic  Atmospheric  Administration. 

(FR  Doc.  93-31292  Filed  12-23-93;  8:45  aii4l 
BILUNC  cooe  4310-1^41  '' 


Patent  and  Trademark  Office 

Economics  and  Statistics 
Administration,  Technology 
Administration;  Public  Hearings  and 
Request  for  Comments  on  Economic 
Aspects  of  the  U.S.  Patent  System 

AGENCIES:  Patent  and  Trademark  Office; 
Economics  and  Statistics 
Administration;  Technology 
Administration;  Department  of 
Commerce. 

ACTION:  Notice  of  hearings  and  request 
for  public  comments. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO),  the  Economics  and 
Statistics  Administration  (ESA),  and  the 
Technology  Administration  (TA)  of  the 
Department  of  Commerce  are 
conducting  a  review  of  certain  aspects 
of  domestic  and  foreign  intellectual 
property  systems.  As  part  of  their 
review,  these  agencies  are  interested  in 
obtaining  public  input  on  issues 
associate  with  the  balance  of  rights 
between  patent  owners  and  the  public 


with -regard  to  research-oriented  use  of 
patented  technology.  Interested 
members  of  the  public  are  invited  to 
testify  at  public  hearings  and  to  present 
written  comments  on  any  of  the  topics 
outlined  in  the  supplementary 
information  section  of  this  notice. 

DATES:  A  public  hearing  will  be  held  on 
January  25, 1994,  at  the  San  Jose 
Convention  Center,  408  Almaden 
Avenue,  San  Jose,  California.  Those 
wishing  to  present  oral  testimony  at  the 
hearing  must  request  an  opportunity  to 
do  so  no  later  than  January  20, 1994. 
Written  comments  on  topics  presented 
in  the  supplementary  information 
section  of  this  notice  should  be  received 
by  the  PTO  on  or  before  March  1, 1994. 
ADDRESSES:  Those  interested  in 
presenting  written  comments  on  the 
topics  contained  in  the  supplementary 
information,  or  any  other  related  topic, 
should  address  their  comments  to  the 
Commissioner  of  Patents  and 
Trademarks,  marked  to  the  attention  of 
Jeff  Kushan.  Comments  submitted  by 
mail  should  be  sent  to  Commissioner  of 
Patents  and  Trademarks.  Box  4,  Patent 
and  Trademark  Office,  Washington,  DC 
20231.  Comments  can  be  sent  by 
electronic  mail  to  Internet  address 
‘‘comments-exp-use©uspto.gov.*’ 
Comments  may  also  be  submitted  by 
telefax  at  (703)  305-8885.  Written 
comments  should  include  the  following 
information: 

— Name  and  affiliation  of  the  individual 
responding; 

— An  indication  of  whether  comments 
offered  represent  views  of  the 
individual’s  organization  or  are  the 
respondent’s  personal  views;  and 
— If  applicable,  the  nature  of  the 
respondent’s  organization,  including 
the  size,  type  of  organization  (e.g., 
business,  trade  group,  university,  non¬ 
profit  organization)  and  principal 
areas  of  business  or  research  a^ivity 
Parties  offering  testimony  or  written 
comments  are  asked  to  provide  their 
comments  in  machine  readable  format 
in  one  of  the  following  file  formats; 
ASCII  text,  WordPerfect  for  DOS  version 
4.2  or  5.x.  WorldPerfect  for  Windows 
version  5.x,  Word  for  Windows  version 
1.0  or  2.0,  Word  for  DOS  version  5.0, 
Word  for  Macintosh  version  3.0,  4.0  or 

5.x,  or  WordPerfect  for  Macintosh 
version  2.x. 

Persons  wishing  to  testify  must  notify 
Jefi'  Kushan  no  later  than  January  20, 
1994.  Mr.  Kushan  can  be  reached  by 
mail  sent  to  his  attention  addressed  to 
the  Commissioner  of  Patents  and 
Trademarks,  Box  4,  Washington.  DC 
20231;  by  phone  at  (703)  305-9300;  or 
by  telefax  at  (703)  305-8885.  No 


requests  to  testify  will  be  accepted 
through  electronic  mail. 

Written  comments  and  transcripts  of 


It 


inspection  no  later  than  January  30, 

1994,  in  room  902  of  Crystal  Park  Two, 
2121  Crystal  Drive,  Arlington,  Virginia. 
Persons  wishing  to  obtain  a  machine 
readable  copy  of  the  transcripts  and 
public  comments  should  contact  Jeff 
Kushan  at  the  address  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeff  Kushan  by  telephone  at  (703)  305- 
9300,  by  fax  at  (703)  305-8885,  by 
electronic  mail  at  kushan@uspto.gov,  or 
by  mail  marked  to  his  attention 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks,  Box  4. 
Washington,  DC  20231. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  intellectual  property  systems  in 
the  United  States  have  been  designed  to 
promote  innovation,  creative  expression 
and  fair  competition.  These  systems  of 
protection,  including  patents, 
copyrights,  trademarks  and  trade  secret 
protection,  have  proven  flexible  enough 
to  handle  rapid  advances  in  technology 
and  dramatic  changes  in  business 
practices.  However,  periodic 
adjustments  to  certain  aspects  of  these 
intellectual  property  systems  have  been 
necessary  to  ensure  their  continued 
usefulness  in  promoting  the  respective 
fields  of  activity  each  type  of  protection 
was  designed  to  encourage. 

A  question  that  has  attracted  much 
recent  attention  is  the  balance  of  rights 
between  holders  of  patent  rights  and  the 
general  public  regarding  research- 
oriented  use  of  patent  protected 
technology.  The  question  has  become 
complicated  by  the  increasingly  close 
relationships  that  are  developing 
between  industry.  Government  and 
universities.  Adding  to  this  is  the 
increased  pace  of  innovation,  w'hich 
brings  with  it  an  inq;easingly 
compressed  period  between 
groundbreaking  or  landmark 
innovations.  The  question  of  balance, 
however,  is  central  to  the  basic 
objectives  of  the  patent  system. 

A  primary  objective  of  the  patent 
system  is  the  promotion  not  only  of 
innovation  but  also  of  public  disclosure 
of  inventions.  The  patent  system 
functions  by  providing  a  seventeen-year 
period  of  exclusive  rights  authorizing 
the  patent  holder  to  prohibit  others  l^m 
making,  using  or  selling  the  patented 
invention,  as  it  is  defined  in  the  patent, 
in  exchange  for  a  full  public  disclosure 
of  the  invention.  This  grant  of 
exclusivity  serves  as  the  primary 
incentive  for  inventors  to  publicly 
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disclose  their  inventions.  ThepubKc 
benefits  through-  this  arrangement 
immediately  via  the  publication  of 
information  regarding  the  invention  and 
eventually  through  dedication  to  the 
public  of  the  right  to  use  the  invention 
described  in  the  patent. 

Thus,  a  key  as])ect  of  the  public  value 
of  patent  disclosures  is  the  immediate 
public  access  to  information  contained 
in  the  patent  document  for  purposes  of 
further  research  and  development  in  the 
Held  of  technology  of  the  patented 
invention.  Implicit  in  the  public 
disclosure  role  of  the  patent  system  is 
the  idea  that  the  public  will  not  only  be 
able  to  use.  in  some  fashion,  the 
information  contained  in  the  patent- 
document,  but  will  also  be  given  some 
discretion  in  using  the  patented 
invention  itself  so  that  it  can  be  hilly 
understood.  Yet,  other  than  limited 
provisions  allowing  for  testing  of 
patented  pharmaceutical  products  for 
purposes  of  regulatory  approval  (e.g., 

§  271(e)(1)  of  title  35.  United  States 
Code),  existing  law  does  not  provide  a 
general,  statutory  defense  against  a 
diarge  of  infringement  for  experimental 
use  of  patented  technology. 

Despite  this,  the  Federm  courts  have 
recognized  a  limited  defense  to  a  charge 
of  patent  infringement  based  on  use  of 
the  patented  technology  for  -• 
experimental  purposes.  This  defense, 
referred  to  as  the  experimental  use 
defense,  has  been  raised  infiequently, 
and  when  considered  has  been 
construed  very  narrowly.  There  are  few 
cases  elaborating  the  nature  of  the 
defense,  primarily  because  patent  rights 
are  not  hr^uently  enforced  against 
members  of  the  public  that  use  the 
patented  technology  for  purely 
experimental  purposes,  hi  these  cases, 
the  courts  have  not  recognized  the 
defense  where  the  accusi^  infringer  has 
engaged  in  use  of  the  patented  invention 
for  purposes  of  commercially  exploiting 
the  invention,  rather  than  for  increasing 
their  understanding  of  the  invention.  In 
cases  where  the  defense  has  been  raised 
successfully,  the  experimental  use  in 
question  was  to  ascertain  how  the 
invention  functioned  or  for  purely 
philosophical  or  academic  reasons. 

|N«te:  A  good  summary  of  the 
oxporimental  use  exception  can  be  found  in 
section  IV,  part  chapter  9  of  House  Report 
100-888  (100th  Congress,  2d  Session).) 

The  increasingly  close  relationships 
between  industrial,  governmental  and 
university  researchers  has  heightened 
sensitivity  to  the  commercial 
implications  of  basic,  as  opposed  to 
applied,  research.  This,  in  turn,  has  led 
to  questions  regarding  the  use  of 
patented  technology  in  a  research 


context.  This  has  spedat  implications  in 
research-intensive  industries  like  the 
pharmaceutical  and  biotechnological 
industries,  which  tend  to  be  high-risk, 
capital  intmisive  and  intensely 
competitive.  Many  companies  in  these 
industries  view  clearly  defined  and 
understood  patent  rights  as  being  ^ 
critical  to  their  commercial  success.  As 
a  result,  such  companies  aggressively 
pursue  and  enforce  patent  rights  to 
protect  their  often  significant  financial 
investments.  However,  central  to  the 
success  of  these  industries  is  access  to 
and  use  of  information  regarding  both 
significant  and  incremental  advances  in 
science  and  technology. 

Experimentation  on  patented  products 
and  processes  in  these  industries  often 
is  essential  to  understanding  the  nature 
end  significance  of  these  advances. 
These  factors  have  led  to  some  d^ree  of 
uncertainty  in  the  research  communities 
regarding  use  of  information  and 
technology-disclosed  in  and  protected 
by  patents.  This,  in  turn,  has  led  to  calls 
for  a  better  understanding  and  possible 
clarification  of  the  basic  balance  of 
rights  with  respect  to  research-oriented 
use  of  patented  technology. 

11.  Topics  for  Discussion 

The  hearing  will  address  the 
following  topics: 

— ^Justifications  and  rationale  for  or 
against  an  experimental  use  defense 
to  patent  infringement; 

— Desirable  characteristics  of  an 
experimental  use  defense  to  patent 
infringement;  and 

— ^Justifications  for  or  against  a  statutory 
experimental  u.se  defense  to  patent 
infringement. 

The  topics  will  be  explored  through  a 
series  of  questions  to  which  interested 
members  of  the  public  are  invited  to 
respond. 

[Note:  The  fnlinwing  questions  have  been 
developed  with  the  intent  of  framing  in  a 
neutral  fashion  a  discussion  of  research- 
oriented  use  of  patented  inventions.  The 
topics  have  been  selected  to  provide  an 
opportunity  for  members  of  academia, 
industry.  Government  and  the  bar  to  provide 
their  input  on  the  treatment  of  research 
activity  under  current  patent  law  as  well  as 
their  ideas  and  suggestions  for  changes,  if 
viewed  as  necessary,  to  the  current  patent 
system.  Parties  responding  to  these  questions 
are  asked  to  provide  the  basis  for  their 
conclusions  offered,  and,  where  passible,  to 
provide  their  actual  experiences  in  dealing 
witbpatent  enforcement  in  the  context  of 
research-oriented  use  of  patented 
technology.) 


Topic  A.  fustipcatitms  and  BationaJ  for 
or  Against  an  Experimental  Use  Defense 
to  Patent  Infringpment 

1.  Considering  die  goals  of  the  patent- 
system  of  encouraging  innovation  and 
public  disclosure  of  inventions,  what 
economic  rationale  can  be  dted  in 
support  of  or  against  recognizing  a 
defense  to  a  claim  of  patent 
infringement  based  on  experimental  use 
of  a  patented  invention? 

2.  What  gains  or  losses  to  levels  of 
basic  research,  inventive  activity  and 
investment  in  research-intensive 
industries,  if  any,  would  you  expect  to 
occur  if  the  nature  of  the  present 
experimental  use  defense  to 
infringement  was  modified? 

(Note:  Parties  commenting  on  this  questton 
are  invited  to  comment  on  the  effect  of  the 
current  patent  system  on  research  and 
development  activities,  and  then  to  comment 
on  possible  eHectsof  a  more  expansive  or 
restrictive  experimental  use  defense  on  these 
activities.) 

Topic  B.  Desirable  Characteristics  of  an 
Experimental  Use  Defense  to  Patent 
Infringement 

1.  What  activities  by  an  entity 
conducting  research  involving  a 
patented  invention  should  not  require 
(he  authorization  of  the  patent  owner? 

2.  What  activities  by  an  entity 
conducting  research  involving  a 
patented  invention  should  give  rise  to 
liability  for  infringement? 

(Note:  for  questions  B-1  and  B-2,  please 
consider:] 

The  implications  of  your  conclusions  for 
patented  products  and  processes  that  are  to 
be  used  primarily  as  research  tools,  and 

Whether  a  distinction  should  be  made 
between  commercially-oriented  research 
(e.g.,  directed  at  prodbetion  of  a  specific 
commercial  product  or  process)  and  non- 
commercially-oriented  research  (e.g.,  basic 
academic  research  with  no  specifi^ 
commercial  target)  regarding  the  availability 
of  the  defen.se?| 

Topic  C.  Justifications  for  or  Against  a 
Statutory  Experimental  Use  D^ense  to 
Patent  Infringement 

1.  Is  there  a  need  for  a  statutory 
exception  to  liability  for  patent 
infringement  based  on  experimental  use 
of  a  patented  invention? 

2.  If  your  answer  to  question  1  is 
“yes”,  how  would  you  define  such  an 
exception? 

III.  Guidelines  for  Oral  Testimony 

Individuals  wishing  to  testify  must 
adhere  to  the  following  guidelines: 

1.  Anyone  wishing  to  testify  at  the 
hearings  must  request  an  opportunity  to 
do  so  no  later  than  January  20, 1994.  No 
one  will  be  permitted  to  testify  without 
prior  approval. 
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2.  Requests  to  testify  must  include  the 
speaker’s  name,  affiliation  (if  any), 
phone  number,  fax  number  (if 
available),  mailing  address,  and  the 
questions  in  each  topic  that  the  speaker 
intends  to  address  in  his  or  her 
testimony. 

3.  Time  allocated  to  each  speaker  will 
be  determined  after  the  final  number  of 
speakers  has  been  determined. 

4.  Speakers  must  provide  a  written 
copy  of  their  testimony  for  inclusion  in 
the  record  of  the  proceedings  no  later 
than  lanuary  25, 1994. 

5.  Speakers  must  adhere  to  guidelines 
established  for  testimony.  These 
guidelines  will  be  provided  to  all 
speakers  no  later  than  January  21. 1994. 

A  schedule  providing  approximate 
times  for  testimony  will  be  provided  to 
all  speakers  no  later  than  the  morning 
of  January  25. 1994.  Speakers  are 
advised  that  the  schedule  for  testimony 
will  be  subject  to  change  during  the 
course  of  the  hearings. 

IV.  Other  Information 

For  information  regarding 
accommodations  in  the  San  Jose  area,  or 
for  information  regarding  the  San  Jose 
Convention  Center  facilities,  individuals 
can  contact  Joseph  R.  Hedges  of  the 
Office  of  Economic  Development  of  thq 
City  of  San  Jose.  Mr.  Hedges  can  be 
reached  by  phone  at  (408)  277-5880;  by 
fax  at  (408)  277-3615;  or  by  mail 
addressed  to  50  West  San  Fernando 
Street,  Suite  900,  San  Jose,  California  , 
95113.  ** 

Dated;  December  17, 1993. 

Bruce  A.  Lehman. 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

Dated;  December  17, 1993. 

Mary  Lowe  Good. 

Under  Secretary  for  Technology. 

Dated:  December  17, 1993. 

Paul  A.  London, 

Acting  Under  Secretary  for  Economic  A f fairs. 
|FR  Doc.  93-31415  Filed  12-23-93;  8:45  am] 
BILUNQ  CODE  3S10-1S-M 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa  and 
Certification  Requirements  for  Certain 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

December  21. 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


action:  Issuing  a  directi-ve  to  the 
Commissioner  of  Customs  amending 
visa  and  certification  requirements  to 
require  manufacturer’s  identihcation. 

EFFECTIVE  DATE:  February  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic  is 
being  amended,  for  goods  pr^uced  or 
manufactured  in  the  Dominican 
Republic  and  exported  from  the 
Dominican  Republic  on  and  after 
February  1, 1994,  to  require  that  the 
complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile 
product  covert  by  the  visa  or 
certiHcation  be  provided  on  the  textile 
visaed  or  certified  document. 

The  name  and  address  of  the 
company  should  be  placed  somewhere 
on  the  front  of  the  original  export  visaed 
or  certified  document,  not  within  the 
visa  or  certification  stamp.  It  should  be 
preceded  by  the  label  “manufacturer’s 
identification’’  or  “M.I.D.”  The  name  is 
the  full  name  of  the  company  which 
performs  the  substantial  part  of  the 
manufacturing  of  the  product.  The 
address  should  include  the  street  name 
or  P.O.  Box  number  (if  available),  and 
the  city  and/or  province  where  the 
manufacturing  occurs.  In  the  case  of  a 
shipment  covered  by  a  single  export 
visaed  or  certified  document  containing 
products  which  are  each  manufactured 
by  a  number  of  different  companies,  the 
name  and  address  of  each  company 
involved  should  be  listed  on  the  export 
visaed  or  certified  document.  If 
additional  space  is  needed  for  listing  the 
name  and  address  of  the  firms,  the  l^ck 
of  the  export  visaed  or  certified 
document  may  be  used.  Responsible 
officials  will  make  their  best  efforts  to 
determine  the  name  and  address  of  a 
firm  or  firms  which  best  meet  the  basic 
criterion  of  being  an  actual 
manufacturer  of  the  product.  This 
information  should  appear  on  the  export 
visaed  or  certified  document  prior  to 
export  from  the  Dominican  Republic. 
However,  for  goods  exported  during  the 
period  February  1, 1994  through 
February  28, 1994,  the  importer  may 
type  this  required  information  on  the 
front  of  the  original  visaed  or  certified 


document.  For  goods  exported  on  or 
after  March  1, 1994  without  the  M.I.D. 
on  the  export  visaed  or  certihed 
document,  a  new  visaed  or  certified 
document  containing  this  information 
must  be  obtained. 

See  52  FR  6594,  published  on  March 
4, 1987. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreemoits 

December  21, 1993. 

Commissioner  of  Customs. 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  27, 1987,  as 
amended,  by  the  Chairman.  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directs  you  to  prohibit  entry  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured 
in  the  Dominican  Republic  which  were  not 
properly  visaed  by  the  Government  of  the 
Dominican  Republic. 

Effective  on  February  1, 1994,  for  goods 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  from  the  Dominican 
Republic  on  and  after  February  1, 1994,  you 
are  directed  to  require  that  the  complete 
name  and  address  of  a  company  actually 
involved  in  the  manufacturing  process  of  the 
textile  product  covered  by  the  visa  or 
certification  be  placed  on  the  textile  visaed 
or  certified  document.  This  information  shall 
appear  on  the  export  visaed  or  certified 
document  prior  to  export  from  the 
Dominican  Republic.  However,  for  goods 
exported  during  the  period  February  1, 1994 
through  February  28, 1994,  the  importer  may 
type  this  required  information  on  the  front  of 
the  original  visaed  or  certified  document. 

Shipments  entered  for  consumption,  or 
withdrawn  from  warehouse  for  consumption 
according  to  this  directive  which  are  not 
accompanied  by  an  appropriate  export  visa 
or  certification  which  includes  the 
identification  of  the  manufacturer  on  the 
visaed  or  certified  document  shall  be  denied 
entry  and  a  new  visa  or  certification 
containing  this  information  must  be 
obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  93-31487  Filed  12-23-93;  8:45  am) 
BILUNQ  CODE  3610-OR-F 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  Severely . 
Disabled. 

ACTION;  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  at 
hove  other  severe  disabilities. 

EFFECTIVE  DATE:  January  28, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
6,  October  29,  November  5, 1993,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (56  FR  42055,  58156 
and  59015)  of  the  propo.sed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  qualified  nonprofit  agencies  to 
provide  the  services,  fair  market  price, 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  GFR  51- 
2.6, 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certinr.ation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  (xrmpliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
serviim  to  the  GovernmenL 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  himish  the 
servi«:es  to  the  Government. 

4.  There  are  no  known  regulatory 
altemativea  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  UiS.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Act:ordingly,  the  following  services 
ore  hereby  odded  to  the  Procurement 
List: 


Commissary  Shelf  Slocking  end  Custodial 

Naval  Air  Station 

Meridian,  Mississippi 

Grounds  Maintenance 

Nava!  and  Marine  Corps  Rescrrve  Center 

Dayton,  Ohio 

janitorial/Custodiai 

Naval  Air  Station 

Lemoore,  California 

lanitorial/CustodSal 

U.S.  Post  Office  and  Courthouse 

115  Hancock  Avenue 

Athens,  Georgia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

G.  John  Heyer, 

Cenetal  Counsel. 

|FR  Doc.  93-31501  Filed  12-23-93;  8:45  am) 
BUJJNQ  CODE  68M-3S-P 

Procurement  Ust;  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  bookcases  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  .severe  disabilities. 

EFFECTIVE  DATE:  January  26, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On. 
October  8, 1993,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  a  notice 
(58  F.R.  52478)  of  the  proposed  addition 
of  these  bookcases  to  the  Procurement 
List. 

Comments  were  received  fram  the 
current  contractor  for  the  bookcases 
during  the  development  phase  of  this 
propped  addition  to  the  Procurement 
List.  The  commenter  provided 
information  to  support  its  claim  that 
addition  of  the  total  Government 
requirement  for  the  bookcases  to  the 
Procurement  List  would  have  severe 
adverse  impact^  on  the  company.  In 
order  to  reduce  the  impact,  the 
Committee  has  decided  to  add  only  the 
Government  requirement  for  GSA 
Supply  2fone  1  to  the  Procurement  List. 
The  impact  of  adding  only  this  portion 
of  the  Government  requirement  to  the 
Procurement  Li^  will  he  substantially 
less  than  if  the  entire  Government 


requirement  wnre  added.  The 
Committee  does  not  consider  the  loss  of 
sales  for  this  lesser  portion  of  the 
Government  requirement  to  constitute 
severe  adverse  impact  on  the 
commenter. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
produce  the  commodities,  fair  market 
price,  and  the  impact  of  the  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C  46-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  naajor  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recorcUceeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish,  the 
commodities  to  the  Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  ore  no  known  regulatory 
alternatives  which  would  accompUsb 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List, 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Bookcase,  Steel,  Contemporary 

7110-00-601-9821  , 

7110-00-601-9822 

7110-01-135-1997 

7110-01-135-1998 

(Requirements  for  GSA  Zone  1  only) 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

G.  John  Heyer, 

General  Counsel. 

|FR  Doc.  93-31502  Filed  12-23-93;  8:45  am) 
BILUNG  CODE  M20-3S-P 

Procurement  Ust;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 
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summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonproHt  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  28, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403, 
1735  JeHerson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  htim  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or/, 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
comm^ities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  list^; 

Commodities 


Tool  Box.  Portable 
5140-00-388-3416 

Nonprofit  Agency:  Custom  Manufacturing 
Services,  Inc.  Louisville,  Kentucky 

Frame.  Picture 
7105-00-052-8689 
Nonprofit  Agency:  Eastern  Carolina 
Vocational  Center  Greenville,  North 
Carolina 

Stand,  Office  Machine 
7110-00-601-9835 
7110-00-601-9849 
7110-01-136-1563 

Nonprofit  Agency:  Custom  Manufacturing 
Services.  Inc.  Louisville,  Kentucky 

Cap  Assembly.  Plastic  Water  Can 
7240-00-089-7312 

Nonprofit  Agency:  Royal  Maid  Association 
for  the  Blind,  Inc.  Hazlehurst,  Mississippi 

Services 

Grounds  Maintenance 
Federal  Bureau  of  Investigation  Complex 
Clarksburg,  West  Virginia 
Nonprofit  Agency:  The  Summit  Center, 
Clarksburg,  West  Virginia 

Janitorial/Custodial 

Federal  Bureau  of  Investigation  Complex 
CJarksburg,  West  Virginia 
Nonprofit  Agency:  Marion  County 
Opportunity  Workshop,  Inc.  Fairmont, 
West  Virginia 
G.  John  He3rer, 

General  Counsel. 

IFR  Doc  93-31503  Filed  12-23-93;  8:45  am) 
BiUiNG  CODE  n2»-33-e 


Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  addition  to 
procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  28, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 


Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  fiom 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O  Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  list^: 

Janitorial/Custodial 

Jennings  Randolph  Federal  Center 

Elkins,  West  Virginia 

Nonprofit  Agency:  Buckhannon-Upshur 

Work  Adjustment  Center,  Inc. 

Buckhannon,  West  Virginia 
G.  John  Heyer, 

General  Counsel. 

■  (FR  Doc.  93-31504  Filed  12-23-93;  8:45  am) 

BILUNG  CODE  6S2m43-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
State  Student  Incentive  Grant  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
receipt  of  State  applications  for  fiscal 
year  1994, 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  gives  notice  of  the  closing 
date  for  receipt  of  State  applications  for 
fiscal  year  1994  funds  under  the  State 
Student  Incentive  Grant  (SSIG)  Program. 
This  program,  through  matching 
formula  grants  to  States  for  student 
awards,  provides  grants  to  students  with 
substantial  financial  need.  The  SSIG 
Program  supports  Goals  2000,  the 
President’s  strategy  for  moving  the 
Nation  toward  the  National  Education 
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Goals,  by  enhancing  opportunities  for 
postsecondary  education.  The  National 
Education  Goals  call  for  increasing  the 
rate  at  which  students  graduate  from 
high  school  and  pursue  high  quality 
postsecondary  education. 

A  State  that  desires  to  receive  SSIG 
funds  for  this  fiscal  year  must  have  an 
agreement  with  the  Secretary  as 
provided  under  section  1203(a)  of  the  ' 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  State  must  submit 
an  application  through  the  State  agency  • 
that  administered  its  SSIG  Program  as  of 
July  1, 1985,  unless  the  Governor  has 
subsequently  designated,  and  the 
Secretary  has  approved,  a  different  State 
agency. 

The  Secretary  is  authorized  to  accept 
applications  from  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 

American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Trust  Territory  of  the  Pacific  Island 
(Palau),  provided  it  remains  a  trust 
territory.  (The  future  eligibility  of  the 
Republic  of  Palau  will  be  determined  by 
tbe  provisions  of  the  Compact  of  Free 
Association.)  Authority  for  this  program 
is  contained  in  sections  415A  through 
415E  of  the  HEA.  (20  U.S.C.  1070c- 
1070C-4) 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  fiscal  year  1994 
SSIG  funds  must  be  mailed  or  hand- 
delivered  by  April  15, 1994. 

Application  Form 

The  required  application  form  for 
receiving  SSIG  funds  will  be  mailed  to 
officials  of  the  appropriate  State  agency 
in  each  State  at  least  30  days  before  the 
closing  date.  Applications  must  be 
prepared  and  submitted  in  accordance 
with  the  HEA  and  the  program 
regulations  cited  in  this  notice.  The 
Secretary  strongly  urges  that  applicants 
only  submit  information  that  is 
requested. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to:  Mr.  Fred  Sellers.  Chief, 
Pell  and  State  Grant  Section,  room  4018, 
ROB-3.  U.S.  Department  of  Education, 
Student  Financial  Assistance  Programs. 
400  Maryland  Avenue,  SW., 

Washington,  DC  20202-5447. 

The  Secretary  will  accept  the 
following  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark; 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Po.stal  Service; 


(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier:  or 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  A  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  ^rvice. 

The  Department  of  Education 
encourages  applicants  to  use  registered 
or  at  least  first-class  mail. 

A  late  applicant  cannot  be  assured 
that  its  application  will  be  considered 
for  fiscal  year  1994  funding. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  Mr.  Fred  Sellers,  U.S, 
Department  of  Education,  Student 
Financial  Assistance  Programs,  7th  and 
D  Streets,  S.W.,  room  4018,  General 
Service  Administration  Regional  Office 
Building  #3,  Washington,  DC.  Hand- 
delivered  applications  will  be  accepted 
between  8  a.m.  and  4:30  p.m.  daily 
(Eastern  time),  except  Saturdays, 
Sundays,  and  Federal  holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Information 

Section  415C(a)  of  the  HEA  requires 
that  an  annua)  application  be  submitted 
for  a  State  to  receive  SSIG  funds.  In 
preparing  the  application,  each  State 
agency  should  be  guided  by  the  table  of 
allotments  provided  in  the  application 
package. 

State  allotments  are  determined 
according  to  the  statutorily  mandated 
formula  under  section  415B  of  the  HEA 
and  are  not  negotiable.  A  State  may  also 
request  its  share  of  reallotment,  in 
addition  to  its  basic  allotment,  which  is 
contingent  upon  the  availability  of  such 
additional  funds. 

In  fiscal  year  1993,  49  States,  the 
District  of  Columbia.  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Trust 
Territory  of  the  Pacific  Island  (Palau), 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  received  funds  under 
the  SSIG  Program. 

Applicable  Regulations 

The  following  regulations  are 
applicable  to  the  SSIG  Program: 

(1)  The  SSIG  Program  regulations  in 
34  CFR  Part  692. 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  76  (State- 
Administered  Programs),  part  77 
(Definitions  that  Apply  to  Department 
Regulations),  part  79  (Intergovernmental 


Review  of  Department  of  Education 
Programs  and  Activities),  part  80 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  part 
82  (New  Restrictions  on  Lobbying),  part 

85  (Govemmentwide  Debarment  and 
Suspension  (Nonprocurement),  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  part 

86  (Drug-Free  Schools  and  Campuses). 

(3)  The  regulations  in  34  CFR  part  604 
that  implement  section  1203  of  the  HEA 
(Federal-State  Relationship 
Agreements). 

(4)  The  Student  Assistance  General 
Provisions  in  34  CFR  Part  668. 

FOR  FURTHER  INFORMATION  CONTACT;  Ms. 
Jacquelyn  C.  Jones,  Pell  and  State  Grant 
Section,  U.S.  Department  of  Education. 
Student  Financial  Assistance  Programs, 
Washington,  DC  20202-5447;  telephone 
(202)  708-4607.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  (20  U.S.C. 
1070C-1070C-4). 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.069,  State  Student  Incentive 
Grant  Program) 

Dated:  December  17, 1993. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education.  • 

|FR  Doc.  93-31418  Filed  12-23-93;  8:45  am) 

BILLING  CODE  4000-«t-P 

DEPARTMENT  OF  ENERGY 
Secretary  of  Energy  Advisory  Board 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  advisory 
committee  meeting: 

Name:  Secretary  of  Energy  Advisory  Board. 
Date  and  Time:  Wednesday,  January  19, 
1994,  8:30  a.m.-4  p.m. 

Place:  JW  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  NW.,  Washington,  DC 
20004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jake  W.  Stewart.  Designated  Federal 
Officer,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  (202)  586- 
7092. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  Secretary  of 
Energy  Advisory  Board  was  established  to 
serve  as  the  Secretary  of  Energy’s  primary 
mechanism  for  long-range  planning  and 
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analysis  of  ssajor  tssoas  facing  the 
Department  of  Energy.  The  Board  will  advise 
the  Secretary  on  the  research,  development, 
energy  and  national  defense  responsibilities, 
activities,  and  operations  of  the  Department 
and  provide  expert  guidance  in  these  areas  to 
the  I^paitment. 

Tentative  Agenda 

8:30  a.in.-9  ajn.  Opening  Remarks  of  the 
Chairman  and  Secretary  of  Energy 
9  a.m.-1 1  ;30  a.m.  Presentations  to  the 
Board 

11 :30  a.in.-12  p.m.  Pollow-on  Activities 
from  t!:e  Task  Force  on  Radioactive 
Waste  Management 
12  p.m.-1:30  p.m.  Adjourn  for  Lunch 
1 :30  p.m.-2  p.m.  Public  Comment  Period 
2  p.m.-3:lS  pm.  Board  Discussioa  Period 
3:15  pm. -4  pm  Chakinan  and  Secretary’s 
closing  remarks 
4  p.m.  Adjourn 

A  Tinal  agenda  will  be  available  at  the 
meeting. 

Public  PorffcipotionrThe  Chairman  of  the 
Board  is  empovrared  to  conduct  the  meeting 
in  a  fashion  that  wiU,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct  of 
business.  Tbe  Board  weioonM  public 
comment  If  business  permits,  members  of 
the  public  will  be  heard  in  the  order  in 
which  their  requests  are  received.  The  Board 
will  make  every  eHort  to  hear  the  views  of 
all  interested  parties.  Written  comments 
addressed  to  the  Board  may  be  submitted  to 
jake  W.  Stewart,  Executive  Director/ 
Designated  Federal  OfTicer,  Secretary  of 
Energy  of  Advisory  Board,  1000 
Independence  Avenue.  SW.,  Washington.  DC 
20585.  Written  comments  received  by 
Monday,  January  10, 1994,  will  be  made 
available  to  Boi^  members  prior  to  the  /, 
meeting. 

Minutes:  Minutes  of  tfie  meeting  will  be 
available  for  public  review  and  copying 
approximately  30  days  following  the  meeting 
at  the  Department  of  Bneigy  PuMic  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington, 

DC,  between  9  ajn.  and  4  p.m..  Mon^y 
through  Friday. 

Issued  at  Washington.  DC.  on  December  20. 
1993. 

Marcia  Morris, 

Deputy  Advisory  Coaunittee  Management 
Officer.  * 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  F-06S] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
Carrier  Corp. 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 

Energy. 


action:  Notice. 

SUMMARY:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Carrier  Corporation  (Carrier)  from  the 
existing  Department  of  Energy  (D(^ 
test  pro<»durs  regarding  blower  time 
delay  for  the  company's  48H).  48HM. 
48T)/580D.  48SS/S88A,  and  48SX/589A 
induced  draft  roof-top  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Carrier. 
Carrier's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  specificati<Mi.  Carrier 
seeks  to  test  using  a  blower  delay  time 
of  45  seconds  for  its  48ffl,  48HM,  48TJ/ 
580D.  48SS/588A.  and  48SX/58gA 
induced  draft  roof-top  furnaces  instead 
of  the  specified  1.5-minute  delay 
between  burner  on-time  and  blower  oo- 
time.  Tbe  Department  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  January 
26. 1994.  - 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-065, 
Mail  Stop  EE-90,  room  6B-025. 

Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-0561. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586- 
7140 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  (202) 
586-9507 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Enefgy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988], 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (^Act).  Public  Law 
102-486, 106  Stat.  2776.  which  requires 


DOE  to  prescribe  standardised  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  proc^ures  appear  at  10  CFR  part 
430,  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26, 1980, 
creating  the  waiver  process.  45  FR 
64108.  Thereafter.  DOE  further  amended 
the  appliance  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  mat  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  gmerally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolvit^  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
-  Secretary  to  grant  an  Interim  Waiver 
when  it  is  determined  that  the  applicant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Waiveris 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desiaable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  tlie 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  October  13, 1993,  Carrier  tiled  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  Carrier's 
Application  seeks  an  Interim  Waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Carrier  requests  tbe  allowance  to  test 
using  a  45-second  blower  time  delay 
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when  testing  its  48HJ,  48HM,  48T7/ 

5800,  48SS/588A,  and  48SX/589A 
induced  draft  roof-top  furnaces.  Carrier 
states  that  the  45-second  delay  is 
indicative  of  how  these  furnaces 
actually  operate.  Such  a  delay  results  in 
on  energy  savings  of  approximately  0.6 
percent.  Since  current  DOE  test 
procedures  do  not  address  this  variable 
blower  time  delay.  Carrier  asks  that  the 
Interim  Waiver  be  granted. 

The  Department  nas  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23. 1993  (58  FR  44583)  to  amend 
the  furnace  test  procedure,  which 
addresses  the  above  issue. 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  E)OE  to  Coleman  Company,  50  FR 
2710,  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 
1985;  Rheem  Manufacturing  Company. 
53  FR  48574,  December  1, 1988,  56  FR 
2920,  January  25, 1991,  57  FR  10166, 
March  24. 1992,  and  57  FR  34560, 
August  5, 1992;  Trane  Company,  54  FR 
19226,  May  4, 1989,  56  FR  6021, 
February  14, 1991,  57  FR  10167,  March 
24, 1992,  and  57  FR  22222,  May  27, 

1992;  Lennox  Industries,  55  FR  50224, 
December  5, 1990,  and  57  FR  49700, 
November  3, 1992;  Inter-City  Products 
Corporation.  55  FR  51487,  December  14, 

1990,  and  56  FR  63945,  December  6^ 
1991;  DMO  Industries,  56  FR  4622, 
February  5, 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 
1991;  Carrier  Corporation,  56  FR  6018, 
February  14, 1991,  and  57  FR  38830, 
August  27. 1992;  Amana  Refrigeration 
Inc.,  56  FR  27958,  June  18. 1991,  56  FR 
63940,  December  6, 1991,  and  57  FR 
23392,  June  3, 1992;  Snyder  General 
Corporation,  56  FR  5.4960,  September  9, 
1991;  Goodman  Manufacturing 
Corporation,  56  FR  51713,  October  15, 

1991,  and  57  FR  27970,  June  23, 1992; 
The  Ducane  Company  Inc.,  56  FR 
63943,  December  6, 1991,  and  57  FR 
10163,  March  24, 1992;  Armstrong  Air 
Conditioning,  Inc.,  57  FR  899,  January  9, 

1992,  57  FR  10160,  March  24, 1992,  57 
FR  10161.  March  24, 1992,  57  FR  39193, 
Augu.st  28, 1992,  and  57  FR  54230, 
November  17, 1992;  Thermo  Products, 
Inc.,  57  FR  903,  January  9, 1992; 
Consolidated  Industries  Corporation,  57 
FR  22220,  May  27. 1992;  Evcon 
Indu.stries,  Inc.,  57  FR  47847,  October 
20, 1992;  and  Bard  Manufacturing 
Company,  57  FR  53733,  November  12, 
1992.  Thus,  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted  for 
blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public 


interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Carrier  an  Interim  Waiver  for 
its  48HJ,  48HM,  48TJ/580D.  48SS/588A. 
and  48SX/589A  induced  draft  Toof-top 
furnaces.  Pursuant  to  paragraph  (e)  of 
§  430.27  of  the  Code  of  Federal 
Regulations  part  430,  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  Carrier  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver”  in  its  entirety.  The 
petition  contains  no  confidential 
information.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  petition. 

Issued  in  Washington,  DC,  December  17, 

1993. 

Christine  A.  Ervin, 

Assistant  Secretory,  Energy  Efficiency  and 
Fenewable  Energy. 

December  17, 1993. 

Mr.  Edward  A.  Baity, 

Vice  President.  Government  6r  Industry 

Relations,  Carrier  Corporation,  P.O.  Box 
4808,  Syracuse,  New  York  13221. 

Dear  Mr.  Baily:  This  is  in  response  to  your 
October  13, 1993,  Application  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedure 
regarding  blower  time  delay  for  Carrier 
Corporation  (Carrier)  4BHJ,  48HM,  48T)/ 
580D,  48SS/588A,  and  48SX/589A  induced 
draft  roof-top  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  hem  granted  by 
DOE  to  Coleman  Company,  50  FR  2710, 
January  18, 1985;  Magic  C^ef  Company,  50 
FR  41553,  October  11. 1985;  Rheem 
Manufacturing  Company,  53  FR  48574, 
December  1, 1988,  56  FR  2920,  January  25, 

1991,  57  FR  10166,  March  24. 1992,  and  57 
FR  34560,  August  5, 1992;  Trane  Company, 

54  FR  19226,  May  4, 1989,  56  FR  6021, 
February  14, 1991,  57  FR  10167,  March  24. 

1992,  and  57  FR  22222,  May  27, 1992; 

Lennox  Industries,  55  FR  50224,  December  5, 

1990,  and  57  FR  49700,  November  3, 1992; 
Inter-City  Products  Corporation.  55  FR 
51487,  December  14, 1990,  and  56  FR  63945, 
December  6, 1991;  DMO  Industries,  56  FR 
4622,  February  5, 1991;  Heil-Quaker 
Corporation,  56  FR  6019,  February  14, 1991; 
Carrier  Corporation,  56, FR  6018,  February  14, 

1991,  and  57  FR  38830,  August  27. 1992; 
Amana  Refrigeration  Inc.,  56  FR  27958,  June 
18. 1991,  56  FR  63940,  December  6, 1991, 
and  57  FR  23392,  June  3. 1992;  Snyder 
General  Corporation,  56  FR  54960, 

September  9, 1991;  Goodman  Manufacturing 
Corporation,  56  FR  51713,  October  15, 1991, 
and  57  FR  27970,  June  23, 1^92;  THE  Ducane 
Company  Inc.,  56  FR  63943,  December  6, 

1991,  and  57  FR  10163,  March  24. 1992; 
Armstrong  Air  Conditioning,  Inc.,  57  FR  899, 
January  9, 1992,  57  FR  10160,  March  24, 

1992,  57  FR  10161,  March  24, 1992,  57  FR 
39193,  August  28, 1992,  and  57  FR  54230, 
November  17, 1992;  Thermo  Products,  Inc., 
57  FR  903,  January  9, 1992;  Consolidated 


Industries  Corporation,  57  FR  22220,  May  27, 
1992;  Evcon  Industries,  Inc.,  57  FR  47847, 
October  20, 1992;  and  Bard  Manufacturing 
Company,  57  FR  53733,  November  12, 1992. 
Thus,  it  appears  likely  that  the  Petition  for 
Waiver  will  be  granted  for  blower  time  delay. 

Carrier’s  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Carrier  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  bmn  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  Carrier’s  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedure 
for  its  48HJ,  48HM,  48TJ/580D,  48SS/588A. 
and  48SX/589A  induced  draft  roof-top 
furnaces  regarding  blower  tima  delay  is 
granted. 

Carrier  shall  be  permitted  to  test  its  48HJ, 
48HM,  48T)/580D.  48SS/588A,  and  48SX/ 
589A  induced  draft  roof-top  furnaces  on  the 
basis  of  the  test  procedures  specifted  in  10 
CFR  part  430,  subpart  B,  Appendix  N,  with 
the  modiftcation  set  forth  ImIow: 

(i)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph; 
3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specifted  in 
Section  9  in  ANSI/ASHRAE 103-82  with  the 
exception  of  Sections  9.2.2,  9.3.1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows;  3.10  Gas-  and  Oil-Fueled 
Central  Furnaces.  After  equilibrium 
conditions  are  achieved  following  the  cool¬ 
down  test  and  the  required  measurements 
performed,  turn  on  the  furnace  and  measure 
the  flue  gas  temperature,  using  the 
thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  bumerfs) 
comes  on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t-)  unless:  (1) 
The  furnace  employs  a  single  motor  to  drive 
the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together;  or  (2) 
the  furnace  is  designed  to  of^rale  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fon  control  shall 
be  permitted  to  start  the  blower;  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature. 

If  the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay  (t-)  using  a  stop 
watch.  Record  the  measur^  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue  pipe 
within  ±  0.01  inch  of  water  column  of  the 
manufacturer’s  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
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at  any  time  upon  a  detennination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Inteiim  Waiver  shall  remain  in  effect 
for  s  period  of  180  days  or  until  DOB  acts  on 
the  P^ition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  100- 
day  period,  if  necessary. 

Sincerely, 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewabk  Energy. 

October  13, 1993. 

The  Assistant  Secretary  for  Conservation  and 
Renewable  Energy, 

United  States  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Washington, 
DC  20585. 

Gentlemen:  Subject:  Petition  for  Waiver, 
and  Application  for  Interim  Waiver. 

This  is  a  petition  for  Waiver  and 
Application  for  Interim  Waiver  which  are 
submitted  pursuant  to  title  10  CFR  430.27  as 
amended  November  14. 1986.  Waiver  is 
requested  from  Test  Procedures  Cor 
Measuring  Energy  Consumption  of  Furnaces 
found  in  appendix  N  to  subpart  B  of  part  430. 

Under  the  existing  Test  Procedure,  a  1.5 
minute  time  delay  between  burner  and 
blower  startup  is  required.  Carrier  requests  a 
waiver  from  the  specified  1.5  miiiute  delay. 

In  it^place,  we  request  the  use  of  a  45-saoond 
delay  on  Carrier’s  line  of  48HJ,  48HM,  40Tj/ 
580D.  43SS/586A  and  48SX/589A  induced 
draft  roof-top  furnaces. 

The  tiiTM  delay  in  all  lines  of  equipment  is 
fixed  within  the  furnace  control,  and  cannot 
be  adjusted  by  the  installer  or  servicer. 

The  current  test  procedures  do  not  credit 
Carrier  for  energy  savings  associated  with  the 
shorter  blower  tirtM  delays.  Test  data  on  oul' 
mid-efficieiicy  fumacee  show  a  decrease  in 
the  heat-up  cycle  energy  losses  when  using 
the  45-secoad  delay,  rwulting  in  an 
increased  in  APUE  of  approximately  0.6 
APUE  points.  Confrdential  supporting  test 
data  is  available  upon  request. 

Carrier  is  confidient  that  a  waiver  will  be 
granted  for  public  policy  reasons  in  the  light 
of  previous  rulings  in  which  DOE  granted 
waivers  of  this  t]rpe  to  Carrier,  Lennox 
Industries,  Inter-^ty  Products,  Amana, 
Rheem  Manufacturing,  and  Trane  Company. 

Respectfully, 

Edward  A.  Baily, 

Vice  President,  Government  Er  Industry 
Relations. 

iPR  Doc  93-31498  Filed  12-23-93;  8:45  am] 
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Federal  Energy  Regulatoty 
CommiMion 

[Docket  Noe.  ER90-S2S-010,  et  sO.] 

New  England  Power  Co.,  et  aL;  Electric 
Rate,  Small  Power  Production,  and 
Intertockhig  Directorate  Filinge 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  New  England  Power  Company 

(Docket  Nos.  ER90-525-010  and  ER91-56S- 
004] 

December  16. 1993 

Take  notice  that  on  December  13. 

1993,  New  England  Power  Company 
(NEP)  filed  a  refund  compliance  report 
associated  with  certain  refund 
obligations  under  Docket  Nos.  ER90- 
525-000  et  al.  and  ER91-565-000  et  al. 

In  accordance  with  the  settlements 
approved  in  those  dockets.  NEP  has 
reconciled  to  actual  certain  purchased 
power  expenses,  making  refonds  and 
adjusting  its  fiiel  adjustment  clause. 

Nl^  stated  that  refunds,  including 
interest,  were  made  on  November  30. 
1993.  NEP  has  also  adjusted  the  level  of 
its  fuel  adjustment  clause  for  the  month 
of  November,  1993. 

Comment  date:  December  30. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Michigan  Power  Limited  Partnership 
(Docket  No.  QP88-«41-001| 

December  16, 1993 

On  December  8. 1993,  Michigan 
Power  Limited  Partnership  (Applicant), 
in  care  of  Sheldon  L.  Abramson,  Esq., 
Destec  Energy,  Inc.,  2500  City  West 
Boulevard,  Houston,  Texas  77042 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  On  June  17, 1988,  in 
Docket  No.  QF88-44 1-000,  The  Dow 
Chemical  Company  (Dow)  filed  a  notice 
of  self  certification  pursuant  to 
§  292.207(a)  of  the  Commission's 
Regulations.  No  determination  has  been 
m^e  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  Applicant,  the 
topping-cycle  cogeneration  facility 
which  will  be  located  adjacent  to  the 
Dow  industrial  chemical  complex  in 
Ludington,  Michigan,  will  consist  of  a 
gas  turbine  generator,  a  separately  fired 
heat  recovery  boiler  end  an  extraction/ 
condensing  steam  turbine  generator. 
Steam  from  the  facility  will  be  used  for 
the  production  of  various  chemical 
products  at  the  Dow  industrial  chemical 
complex.  The  primary  energy  source 
will  be  natural  gas.  The  net  electric 
power  production  capacity  of  the 
facility  will  be  123  MW.  The  installation 
of  the  fecility  is  expected  to  commence 
in  the  first  quarter  of  1995. 

Comment  date:  January  26. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Southern  Company  Services,  Inc. 

(Docket  Nos.  ER93-59-4)02.  ER93-65-<)02, 
and  EL91-29-003) 

December  15, 1993 

Take  notice  that  on  December  10. 

1993,  Southern  Company  Services,  Inc., 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 

Gulf  Power  Company,  Mississippi 
Power  Company  and  Savannah  ^ectric 
and  Power  Company  made  a 
supplemental  filing  in  this  proceeding. 

Comment  date:  ^cember  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  West  Texas  Utilities  Company 
(Docket  No.  ER94-229-0001 
December  16. 1993 

Take  notice  that  on  December  9, 1993, 
West  Texas  Utilities  Company  (WTTJ) 
tendered  for  filing  a  Notice  of 
Termination,  which  states  that  the 
Power  Supply  Agreement  between  WTU 
and  McCulloch  Electric  Cooperative, 

Inc.  (McCulloch)  filed  with  ^e 
Commission  and  designated  as  Service 
Agreement  No.  8  was  cancelled  effective 
June  11, 1992. 

Copies  of  the  filing  have  been  sent  to 
McCulloch  and  the  ^blic  Utility 
Commission  of  Texas. 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 
(Docket  No.  ER94-221-000] 

December  16, 1993 

Take  notice  that  on  December  6, 1993, 
Boston  Edison  (Company  (Edison) 
tendered  for  filing  an  agreement  with 
the  Massachusetts  Bay  Transportation 
Authority  (MBTA)  for  the  construction 
of  a  115  Kv  interconnection  of  Edison's 
K  Street  Substation.  Edison  requests  that 
this  agreement  be  allowed  to  become 
effective  as  of  May  8, 1986.  As  good 
cause  for  a  waiver  of  the  60  day  notice 
requirements  of  sectibn  205  to  permit 
retroactive  effective  dates.  Edison  states 
that  this  agreement  is  being  filed 
pursuant  to  the  amnesty  granted  by  the 
Commission  in  Docket  No.  PL93-2-002. 

Edison  states  that  it  has  served  the 
filing  on  the  MBTA  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  West  Texas  Utilities  Company 
(Docket  No.  ER94-228-000] 

December  16, 1993 

Take  notice  that  on  December  9, 1993, 
West  Texas  Utilities  Company  (WTU) 
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tendered  for  filing  an  Assignment  of 
Service  Agreement  between  WTXJ  and 
oate  City  Electric  Cooperative,  Inc. 

(Gate  City)  and  Brazos  Electric  Power 
Cooperative,  Inc.  (Brazos).  WTU  also 
tendered  for  filing  an  Assignment  of 
Service  Agreement  between  WTU  and 
Dickens  Electric  Cooperative,  Inc.  and 
Brazos.  Pursuant  to  the  Agreements, 

Gate  City  and  Dickens  have  agreed  to 
assign  to  Brazos  existing  Service 
Agreements  pursuant  to  which  Gate  City 
and  Dickens  took  full-requirements 
service  from  WTU.  WTU  seeks  an 
effective  date  of  April  1, 1986. 

Copies  of  the  filing  have  been  served 
on  Gate  City,  Dickens,  Brazos,  and  the 
Public  Utilities  Commission  of  Texas. 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Philadelphia  Electric  Company 

[Docket  No.  ER94-231-OOOI 
December  16, 1993 

Take  notice  that  Philadelphia  Electric 
Company  (PE)  tendered  for  filing  on 
December  10, 1993,  as  initial  rate 
schedules  borderline  interchange 
agreements  with  Metropolitan  ^ison 
Company  (Met-Ed)  and  Pennsylvania 
Power  k  Light  Company  (PP&L).  PE 
states  that  the  borderline  sales  arq  based 
on  state  commission  approved  retail 
rates. 

PE  states  that  copies  of  the  filing  were 
served  6n  Met-Ed,  and  PP&L  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  ERt>4-233-000i 
December  16, 1993 

Take  notice  that  on  December  10. 
1993,  Public  Service  Company  of 
Oklahoma  (PSO)  filed  a  request  for 
waiver  of  the  Commission’s  fuel  clause 
regulations.  While  awaiting  judicial 
resolution  of  an  extended  dispute  with 
a  coal  transporter,  PSO  seeks  to  pass 
through  the  fuel  clause  the  contract 
amounts  in  dispute  until  such  time  as 
a  judicial  order  is  received  or  a 
settlement  reached. 

PSO  seeks  an  effective  date  of  January 
1, 1994  and,  accordingly,  seeks  waiver 
of  the  Commission’s  notice 
requirements.  Copies  of  the  filing  have 
been  served  on  ejected  customers  and 
the  Oklahoma  Corporation  Commission. 
Additional  copies  are  available  for 
inspection  in  PSO’s  main  offices  in 
Tulsa,  Oklahoma. 


Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tenaska  Washington  Partners,  L.P. 

(Docket  No.  ER94-230-0001  , 

December  16, 1993 

Take  notice  that  Tenaska  Washington 
Partners,  LP.  (Tenaska)  on  December 
10, 1993,  tendered  for  filing  an  initial 
FERC  electric  service  tariff,  which  is  a 
Power  Purchase  and  Operating 
Agreement  between  itself  and 
Bonneville  Power  Administration. 

The  Agreement  provides  for  sales  of 
energy  and  capacity  from 
Commonwealth  to  Bonneville. 

Comment  date:  December  30. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Service  Company 

[Docket  No.  ER94-232-0001 
December  16, 1993 

Take  notice  that  on  December  9, 1993, 
Arizona  Public  Service  Company  (APS) 
requested  the  Commission  to  disclaim 
jurisdiction  over  the  Operation  and 
Maintenance  Agreement  (Agreement) 
between  APS  and  Town  of  Wickenburg 
(Wickenburg)  or,  if  the  Commission 
asserts  jurisdiction,  to  accept  the 
Agreement  for  filing. 

The  Agreement  provides  that  APS 
will  operate  and  maintain  the  electrical 
distribution  system  which  is  owned  by 
Wickenburg  and  is  within  the  town 
limits  of  Wickenburg. 

Copies  of  this  filing  have  been  served 
upon  Wickenburg  and  the  Arizona 
Corporation  Commission. 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  Na  ER94-191-000) 

December  16, 1993 

Take  notice  that  on  November  29, 
1993,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
a  letter  agreement  between  NYSEG  and 
Consolidated  Edison  Company  of  New 
York,  Inc.  NYSEG  states  that  this 
Agreement  amends  NYSEG’S  current 
agreement  for  the  borderline  sale  of 
electric  energy  between  NYSEG  and  Con 
Edison. 

Comment  date:  December  30. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Southern  California  Edison 
Company 

(Docket  Nos.  ER86-271-005  and  ER87-365- 
004] 

December  16, 1993 

Take  notice  that  on  November  29, 

1993,  Southern  California  Edison 
Company  tendered  for  filing  copies  of 
corrected  tariff  sheets  to  the  filing  made 
in  the  above-referenced  dockets  on 
November  8, 1993. 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 
[Docket  No.  ER94-226-000) 

December  16, 1993 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
December  9. 1993,  tendered  for  filing 
Exhibits  B  to  FERC  Rate  Schedule  Nos. 
65  and  66  between  itself  and  The 
Wisconsin  Public  Power  Inc.  System 
(WPPI).  The  revisions  change  the 
nominal  delivery  voltage  from  26,400 
volts  to  24,900  volts  at  WPPI’s  two 
delivery  points  in  the  Village  of  Slinger, 
Wisconsin  (Slinger).  According  to 
Wisconsin  Electric  there  is  no  effect  on 
rates  or  revenues. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  December  6. 
1993,  coincident  with  the  i^tage 
changeover  at  the  Village  of  Slinger. 
Wisconsin  Electric  is  authorized  to  state 
that  WPPI  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  WPPI,  Slinger,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  December,  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 
[Docket  No.  ER94-225-0001 
December  16, 1993 

Take  notice  that  New  England  Power 
Company  (NEP),  on  December  9, 1993, 
tendered  for  filing  a  letter  agreement 
with  Pepperell  Power  Associates.  The 
letter  agreement  governs  the  parties’ 
relationship  concerning  a  Private  Letter 
Ruling  that  NEP  intends  to  seek  horn 
the  Internal  Revenue  Service  on  the 
taxable  nature  of  the  contribution-in- 
aid-of-construction  for  the 
interconnection  between  Pepperell’s 
exempt  wholesale  generating  facility 
and  NEP’s  transmission  system.  In  its 
filing.  NEP  requested  that  the  Federal 
Energy  Regulatory  Commission  waive 
its  filing  regulations  for  agreements  of 
this  type  when  they  involve  only  a  strict 
'  passthrough  of  third-party  expenses, 
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Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

IDncket  No.  ER91-569-005] 
tkicember  16, 1993 

Take  notice  that  on  December  7, 1993, 
Entergy  Services,  Inc.  Hied  a  refund 
report,  including  a  revised  tariff  page 
and  revised  rate  calculations.  Entergy 
Services  filing  was  made  to  comply  with 
the  condition  in  the  Commission’s  order 
of  April  5, 1993,  in  this  proceeding  that 
the  return  on  common  equity 
component  specified  in  the  Energy 
open-access  transmission  tariff  formula 
rate  would  be  subject  to  refund  and 
subject  to  the  outcome  of  the 
consolidated  proceeding  in  Docket  Nos. 
ER92-34 1-000,  EL92-35-000,  and 
EL92-36-000. 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  San  Diego  Gas  &  Electric  Company 
IDiJcket  No.  ER94-224-0001 

D«M:ember  16^1993 

Take  notice  that  on  December  8, 1993, 
San  Dfego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  Hling  and 
acceptance,  pursuant  to  18  CFR  35.12, 
an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  the  Sacramento 
Area  Office  of  the  Western  Area  Power 
Administration  (Western). 

SDG&E  requests  that  the  Commission  ^ 
allow  the  Agreement  to  become  effective' 
on  January  31, 1994,  of  at  the  earliest 
possible  date. 

Copies  of  this  Hling  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Western. 

Comment  dote;  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PSI  Energy,  Inc. 

IDocket  No.  ER94-223-0001 
December  16, 1993. 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  December  8, 1993,  tendered  for  filing 
an  Eighth  Supplemental  Agreement  to 
the  Power  Qmrdination  Agreement, 
dated  August  27, 1982,  between  PSI  and 
Wabash  Valley  Association,  Inc. 

(WVPA). 

The  Power  Coordination  Agreement 
has  been  revised  as  a  result  of  adding 
the  Exhibit  “A's”  and  single  line 
schematics  for  all  Interconnection 
Points  between  WVPA  and  PSI. 

PSI  and  WVPA  have  requested  an 
effective  date  of  February  3, 1994. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association  and 
the  Indiana  Utility  Regulatory 
Commission. 


Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Portland  General  Electric  Company 
IDocket  No.  ER94-214-000) 

December  16, 1993. 

Take  notice  that  on  December  6, 1993, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  amendments  to 
the  General  Transfer  Agreement 
Between  the  Bonneville  Power 
Administration  (BPA)  and  PGE.  These 
amendments  will  permit  BPA  and  PGE 
to  approximately  share  costs  of 
construction  on  their  interconnected 
systems  in  the  Canby  area. 

PGE  requests  waiver  of  the  notice 
requirements  to  allow  the  amendments 
to  take  effect  December  8, 1993,  or  as 
soon  as  amendments  are  accepted  for 
filing.  PGE  also  requests  waiver  of  the 
requirements  of  18  CFR  35.13  that  it  file 
cost  support  data  other  than  as  provided 
in  the  filing. 

Copies  of  this  agreement  have  been 
served  on  BPA. 

Comment  do/e:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  San  Diego  Gas  &  Electric  Company 
IDocket  No.  ER94-1 24-000] 

December  16, 1993. 

Take  notice  that  on  December  9, 1993, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  an 
amendment  to  its  earlier  filing  of  a 
Power  Sales  Agreement  between  SDG&E 
and  tlie  City  of  Vernon  (Vernon), 
executed  on  October  27, 1993.  In  the 
amended  filing  (1)  SDG&E  agrees  to 
make  a  pro  rata  reduction  in  the 
demand  charge  when  it  is  unable  to 
deliver  the  power  at  the  delivery  point 
during  any  period  of  the  month;  (2) 
Vernon  shall  not  be  obligated  to  take 
and  pay  for  the  minimum  energy 
schedules  referenced  in  4.1  and  4.2  of 
the  Agreement  when  SE)G&E  is  unable 
to  deliver  or  when  Vernon  is  unable  to 
receive  the  full  amount  of  associated 
energy  scheduled  during  any  hour  due 
to  Uncontrollable  Forces:  and  (3)  All 
transactions  under  the  Agreement  are 
predicated  on  SDG&E  supplying  power 
from  its  system.  The  energy  charge 
equals  100%  of  SDG&E’s  system 
incremental  energy  cost  (SIC)  plus  up  to 
10%  SIC  (where  such  10%  is  limited  to 
1  mill/kWh  when  the  SIC  in  the  hour 
reflects  a  purchase  power  resource). 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  City  of  Vernon 
and  the  o^icial  service  list. 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER94-220-0001 
December  16, 1993. 

Take  notice  that  on  December  7, 1993, 
Public  Service  Electric  and  Gas 
Company,  Philadelphia  Electric 
Company,  Pennsylvania  Power  &  Light 
Company,  Baltimore  Gas  and  Electric 
Company,  Jersey  Central  Power  &  Light 
Company  (JC),  Metropolitan  Edison 
Company  (ME),  Pennsylvania  Electric 
Company,  Delmarva  Power  &  Light 
Company,  and  UGl  Utilities  Inc.  (UGI) 
(the  Filing  Parties)  tendered  for  filing  as 
initial  rate  schedules  seven  agreements 
executed  between  1965  to  1990  and  not 
previously  considered  by  the  Filing 
Parties  to  be  jurisdictional.  Waiver  of 
notice  is  requested  for  good  cause 
pursuant  to  the  Commission’s  Final 
Order  issued  July  30, 1993  in  Docket 
No.  PL93-2-000, 64  FERC 1  61,139, 
clarified  on  rehearing,  65  FERC  f 
61,081. 

The  Filing  Parties  request  that  the 
"Agreement  On  Coordinated  Program 
For  Energy  Use”  dated  April  1, 1977  be 
accepted  for  filing.  The  Filing  Parties 
request  that  the  Commission  disclaim 
jurisdiction  over  the  other  agreements 
submitted,  consisting  of:  "Mid-Atlantic 
Area  Coordination  Agreement"  dated 
May  25, 1979;  "Owners  Agreement, 
Pennsylvania-New  Jersey-Maryland 
Interconnection”  dated  September  26, 
1990;  "Facilities  Agreement  For 
Pennsylvania-New  Jersey-Maryland 
Interconnection  Office”  dated  June  16, 
1993;  "Keystone  Operating  Agreement” 
dated  December  1, 1965,  as  amended’ 
"Conemaugh  Operating  Agreement” 
dated  (December  1, 1967,  as  amended. 
These  other  agreements,  according  to 
the  Filing  Parties,  are  not  required  to  be 
filed  under  section  205  of  the  Federal 
Power  Act. 

Waiver  Of  Notice  is  requested  to 
allow  an  effective  date  for  each  of  these 
agreements  as  of  the  date  of  execution, 
if  the  Commission  does  not  disclaim 
jurisdiction.  The  Filing  Parties  do  not 
include:  UGI  with  respect  to  the 
"Owners  Agreement,”  "Facilities 
Agreement”  and  "Articles  of 
Association”:  ME,  Pepco  and  UGI  with 
respect  to  the  "Keystone  Agreement”;  or 
JC  with  respect  to  the  "Conemaugh 
Agreement.” 

Comment  date:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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21.  Mimtana-Dakota  UtiUtfea  Go.,  a 
division  of  MDU  Resooroes  Grovp,  lac. 

(Dncket  No.  ER94-218-000I 
Docomber  16. 1993. 

Take  notice  that  on  December  7, 1093, 
Montana-Dakota  Utilities  Co.,  a  division 
of  MDU  Resources  Group,  Inc., 
(Montana-Dakota)  tender^  for  filing  an 
Interconnection  and  Common  Use 
Agreement  entered  into  between 
Montana-Dakota  and  Basin  Electric 
Power  Cooperative,  Inc.  (Basin). 
Tendered  for  filing  with  such 
underlying  agreement  are  several 
supplemental  and  associated 
agreements  between  such  parties  related 
to  such  underlying  agreement. 

Montana-Dakota  requests  that  the 
Commission  waive  the  notice 
requirement  and  (a)  permit  the 
underlying  agreement  to  become 
effective  on  January  31. 1972  and  (b) 
permit  the  a.ssociated  amendments  and 
supplements  to  become  effective  as  of 
the  rates  provided  for  in  sudi 
contractual  documents. 

Copies  of  the  filing  were  served  on 
Basin  and  on  the  interested  utility 
regulatory  agencies. 

Comment  dote:  December  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs  < 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  lo  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
H25  North  Capitol  Street,  N.E.. 
Wa.shington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CTR 
38.5.214).  All  sudi  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
prote.stants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

|FK  Doc.  93-31444  Filed  12-23-93;  8:45  am| 
BILUNO  CODE  *717-01-e 


[Docket  No.  CP94-1 26-000,  et  at.) 

Florida  Gas  Transmission  Co.;  at  al.; 
Natural  Gas  Certificata  Filings  . 

December  15, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Florida  Gas  TraasnUaskMi  Company 

(Docket  No.  CP94-126-0001 

Take  notice  that  on  December  10, 

1993,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street. 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP94-126.000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
upgrade  an  existing  meter  station  for 
Peoples  Gas  System,  Inc.  (Peoples) 
under  FGT’s  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  udiich 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  states  that  it  proposes  to  upgrade 
the  Chlando  Southwest  Meter  Station  in 
Orange  County,  Florida  to  allow  for 
delivery  of  incremental  volumes  of 
natural  gas.  FGT  also  states  that  the 
Orlando  Southwest  delivery  point 
would  add  an  additional  4-inch  meter 
and  other  appurtenant  facilities 
necessary  to  afxximmodate  the 
measurement  of  gas,  up  to  396  Mcf  per 
hour  at  150  psig.  FGT  says  that  Peoples 
would  reimburse  it  for  all  costs  directly 
and  indirectly  incurred  by  FGT  for  the 
construction  of  the  meter  station.  It  is 
estimated  that  the  total  cost  of 
construction  would  be  $80,600, 
inclusive  of  tax  gros.s-up. 

FGT  states  that  the  proposed 
construction  was  requested  by  Peoples 
to  accommodate  the  geographic  shift  of 
its  market  requirements.  FGT  also  states 
it  would  not  increase  total  gas  deliveries 
to  Peoples  nor  would  it  increase  the 
current  authorized  level  of  service.  FGT 
further  states  that  its  peak  day  and 
annual  deliveries  would  not  be 
impacted. 

Comment  date:  January  31, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Questar  Pipeline  Company 
(Docket  No.  CP94-1 23-000) 

Take  notice  that  on  December  7, 1993, 
Questar  Pipeline  Company  (Questar),  79 
South  State  Street,  Salt  Lake  City,  Utah 
84111  filed  in  Docket  No.  CP94-123- 
000  an  application  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  requesting 
authority  to  abandon  natural-gas 
transportation  service  provide  to 
Northern  Natural  Gas  Company 
(Northern)  under  Que^ar's  Rate 
Schedule  X-31  to  Original  Volume  No. 

3  of  its  FERC  GaS'Tariff.  By  mutual 
agreement  between  Questar  and 
Northern,  the  authorized  services 
proposed  to  be  abandoned  by  Questar 
will  be  converted  to  Rate  Schedule  T- 
1  transportation  service  under  First 
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Revised  Volume  No.  1  of  Questar’s 
FERC  Gas  Tariff,  all  as  more  folly  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Questar  requests  expedited 
consideration  of  its  recast  so  that 
authority  to  abandon  the  Rate  Schedule 
X-31  transportation  service  to  Northern 
may  be  granted  as  quickly  as  possible  to 
enable  Northern  to  take  advantage  of  the 
opportunities  available  to  18  CFR  part 
284  shippers.  Questar  represents  that  by 
letter  dated  June  10, 1993,  Northern,  as 
a  party  to  Questar’s  restructuring 
proceeding  in  Docket  No.  RS92-9-000, 
requested  that  its  Rate  Schedule  X— 31 
transportation  service  be  converted  to 
Rate  Schedule  T-1  transportation 
service.  Questar  states  that  it  does  not 
propose  to  abandon  any  existing 
facilities  in  conjunction  with  this  filing. 

Questar  requests  Commission  waiver 
of  the  provisions  reflected  in  §§  3  and  5 
of  the  General  Terms  and  Conditions  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff,  so  that  the  priority  applicable 
to  the  quantity  of  gas  transported  for 
Northern  under  Rate  Schedule  X-31 
may  be  transferred  to  the  equivalent 
transportation  service  that  will  be 
provided  under  it’s  blanket  certificate 
and  according  to  18  CFR  284.222. 

Comment  date:  January  5, 1994,  in 
accordance  with  ^andai^  Paragraph  F 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company 
[Dncket  No.  CP94-78-0001 

Take  notice  that  on  November  12. 
1993,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  an  application,  as 
supplemented  on  December  14, 1993, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  and  part  157  of  the 
Commission’s  regulations  for  a 
certificate  of  public  convenience  and 
necessity  to  (1)  cover  all  facilities 
previously  functionalized  as  gathering 
and  not  previously  certificated  and  (2) 
refunctionalize  from  gathering  to 
transmission  all  facilities  (including 
facilities  already  certificated)  previously 
functionalized  as  gathering  for  rate 
purposes,  all  as  more  fully  set  forth  in 
the  application,  as  supplemented, 
which  is  on  file  with  the  Commission 
and  op>en  to  public  inspection. i 

ANR  states  that  it  constructed 
facilities  originally  functionalized  as 
gathering  to  connect  its  system  to 


*  ANR  provi(ied  maps  supporting  its  claim  that 
the  facilities  al  issue  were  properly  transmission 
facilities.  However.  ANR  indicated  that,  because  of 
the  voluminous  nature  of  Ihe  maps,  it  RIed  only  one 
copy  of  the  maps  with  the  Commission  and  that  U 
'  would  make  another  copy  of  the  maps  available  at 
its  Delroil.  Michigan  ofTices  for  parties  to  review. 
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supply  sources  and  to  allow  it  to  gather 
new  sources  of  supply  to  fulfill  its 
certificated  sales  obligation  to  its 
customers.  ANR  indicates  that  it 
provided  primarily  a  bundled  sales 
service  which  required  ANR  to  procure 
and  gather,  and  then  transport  natural 
gas  supplies  to  meet  the  needs  of  its 
customers  at  the  city  gate.  It  is  further 
stated  that  Order  No.  636  has  forbidden 
ANR  from  continuing  to  provide  this 
bundled  service,  and  to  comply  with 
Order  No.  636,  ANR  will  cease  to 
purchase  and  gather  natural  gas 
supplies  from  procedures  to  support  a 
city-gate  sales  function. 

ANR  states  that  all  gas  on  its  system 
would  be  owned  by  third  parties,  and 
ANR  would  be  engaged  strictly  in  a 
transportation  function.  It  is  indicated 
that  all  gas  entering  ANR’s  system  can 
be  forward-hauled,  backhauled, 
displaced,  or  exchanged  for  eventual 
consumption  anywhere  in  the 
contiguous  48  states.  It  is  also  indicated 
that  shippers  on  ANR’s  system  would  be 
afforded  access  to  all  receipt  points  and 
would  have  the  flexibility  to  access  all 
supply  sources  interconnected  with  its 
system.  ANR  states  that  its  system 
wouldbow  be  dedicated  to  the  function 
of  transporting  gas  on  behalf  of  others, 
thus  representing  a  fundamental  change 
in  the  nature  of  the  usage  of  ANR’s 
system  which  ANR  should  be  allowed 
in  the  functionalization  of  its  facilities. 
ANR  asserts  that  reflecting  this  change 
on  a  system-wide  basis  is  consistent  > 
with  the  primary  func^on  test 
established  by  the  Commission  to  make 
determinations  between  gathering  and 
transmission  facilities. 

ANR  states  that  all  of  its  facilities 
currently  functionalized  as  gathering  are 
located  in  its  Southeast  Area  comprising 
of  facilities  located  in  Louisiana,  Texas, 
Mississippi  and  the  Gulf  of  Mexico,  and 
its  Southwest  Area  consisting  of 
facilities  located  in  Kansas,  Oklahoma, 
Texas  and  Wyoming.  It  is  indicated  that 
the  majority  of  ANR’s  gathering 
facilities  have  been  certificated  by  the 
Commission  in  previous  applications. 
ANR  requests  permission  to  certificate 
all  of  the  gathering  facilities  not 
previously  certificated.  >  ANR  indicates 
that  the  gross  and  net  costs  of  the 
facilities  requested  to  be 
refunctionalized  are  $445,822,458,  and 
$47,784,165,  respectively.  ANR  has 
submitted  maps  of  the  facilities,  along 
with  a  discussion  of  why  the  facilities 
should  be  functionalized  as 
transmission  consistent  with  the  criteria 


2  ANR  also  requests  abandonment  authorization 
for  any  certificated  facilities  determined  to  be 
gathering.  ANR  states  that  it  only  seeks  to  abandon 
the  facilities,  not  any  service  provided  through 
those  facilities. 


set  forth  in  Farmland  Industries,  Inc.,  23 
FERC  161,083  (1983). 

ANR  requests  an  effective  date  of 
December  1, 1993,  to  correspond  with 
the  requested  elective  date  of  a 
companion  rate  case  filed  in  Docket  No. 
RP94-43-000. 

Comment  date:  January  5, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  East  Tennessee  Natural  Gas 
Company 

(Docket  No.  CP94-1 25-0001 

Take  notice  that  on  December  10, 

1993,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  P.O.  Box 
2511,  Houston,  Texas  77252,  filed  in' 
Docket  No.  CP94-125-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  new  delivery  point  for  an 
existing  transportation  customer.  United 
Cities  ^s  Company  (United  Cities), 
under  East  Tennessee’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
412-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

l^st  Tennessee  proposes  to  install 
delivery  point  facilities  for  service  to 
United  Cities  in  Jefferson  County, 
Tennessee.  It  is  stated  that  East 
Tennessee  would  use  the  facilities  to 
deliver  up  to  7,200  EH  equivalent  of  gas 
transported  on  a  firm  basis  under  East 
Tennessee’s  Rate  Schedule  FT  for 
United  Cities’  account.  It  is  explained 
that  the  purpose  of  the  delivery  point  is 
to  allow  United  Cities  to  expand  its 
distribution  service  in  the  town  of 
Marshtown,  Tennessee.  It  is  asserted 
that  the  construction  cost  would  be  paid 
by  United  States. 

It  is  stated  that  the  deliveries  would 
be  within  United  Cities’  currently 
authorized  entitlement  from  east 
Tennessee.  It  is  further  stated  that  East 
Tennessee  has  sufficient  capacity  to 
accomplish  the  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

CU)mment  date:  January  5, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP94-1 24-000) 

Take  notice  that  on  December  8, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP94-124- 


000,  a  request  pursuant  to  §§  157.205 
and  157.211  of  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  new  point  of 
delivery  for  firm  transportation  service 
to  an  existing  customer  under  the 
blanket  certificate  issued  in  Docket  No. 
CP83^76-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
infection. 

Columbia  states  that  it  requests 
authorization  to  construct  and  operate 
the  facilities  necessary  to  provide  a  new 
point  of  delivery  for  firm  transportation 
service  to  Waterville  Gas  &  Oil 
Company  (WGO)  in  Wood  County, 
Ohio,  as  follows: 


Estimated 

Customer 

Design 
day  dha- 
livery, 
(Dth) 

Annual 

Con- 

dellv- 

struction 

efy,(Dth) 

cost 

WGO  . 

250 

40,000 

$28,000 

The  new  point  of  delivery  has  been 
requested  by  Columbia’s  existing 
customer  to  serve  a  new  subdivision 
market.  The  quantities  to  be  provided 
through  the  new  delivery  point  are 
within  Columbia’s  currently  authorized 
level  of  service  under  Columbia’s  GTS 
Rate  Schedule.  The  new  point  of 
delivery  will  be  added  to  the  existing 
service  agreement  and  WGO’s  current 
daily  entitlement  of  3,100  Dth/Day  will 
not  be  afiected.  WGO  has  agreed  to 
reimburse  Columbia  for  the  actual  cost 
of  the  interconnection,  plus  any  gross- 
up  required  for  tax  purposes. 

Comment  date:  January  31, 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Company 
(Docket  No.  CP94-129-000) 

Take  notice  that  on  December  13, 
1993,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP94- 
129-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
transportation  services  it  provides  for  10 
shippers  of  natural  gas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  these 
transportation  services  have  been 
inactive  for  several  years.  Tennessee 
further  states  that  the  implementation  of 
restructured  services  under  Order  No. 
636,  effective  September  1, 1993,  has 
rendered  the  transportation  services 
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unnecessary  and  obsolete.  Tennessee 
requests  that  the  abandonment  of  the 
transportation  services  be  made 
effective  September  1, 1993.  Tennessee 
asserts  that  the  granting  of  the  proposed 
abandonments  will  allow  it  to  provide 
these  customers  with  more  responsive 
arrangements  with  greater  flexibility 
under  its  blanket  transportation 
authorization. 

Tennessee  further  states  that  it  does 
not  propose  to  abandon  any  facilities 
herein. 

Comment  date:  January  5, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the. 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
Filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Ck)mmission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
Filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  Finds  that  a  grant  of  the 
certiFicate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  Hied,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 


Hie  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
Filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  Hling  a  protest.  If  a 
protest  is  Hied  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  Hling  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-31442  Filed  12-23-93;  8:45  am) 
BILUNG  CODE  6717-01-P 


[Docket  No.  CP94-1 30-000  et  ai.) 

Northern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

December  16. 1993. 

Take  notice  thot  the  following  Filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 
(Docket  No.  CP94-1 30-0001 

Take  notice  that  on  December  13, 
1993,  Northern  Natural  Gas  Company 
(Northern)  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  Hied  in 
Docket  No.  CP94-1 30-000,  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  and 
part  157  of  the  Commission’s 
Regulations  an  application  requesting 
approval  to  abandon  Northern’s 
Montana  facilities  by  sale  to  NGC 
Energy  Resources,  Limited  Partnership 
(NER).  Northern  also  requests 
termination  of  its  existing  Presidential 
Permit  to  operate  facilities  on  the 
international  border,  all  as  more  fully 
set  forth  in  the  application  that  is  on  Hie 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Northern’s  Montana 
facilities  consist  of  approximately  500 
miles  of  pipeline  and  three  compressor 
stations  lor.ated  in  Blaine,  Chouteau  and 
Hill  Counties  in  Montana.  These 
facilities  are  noncontiguous  to 
Northern’s  pipeline  system  and  the 
abandonment  by  sale  vvill  not  affect 
Hows  on  Northern’s  remaining  system. 

It  is  further  stated  that  the  Montana 
facilities  were  installed  by  Northern  in 
the  early  1970’s  pursuant  to  certiHcate 
issued  by  the  Commission  at  Docket 
Nos.  CP70-69,  CP7a-70  and  CP70-71 
on  May  11, 1972  and  Docket  No.  CP73- 
166  on  July  20, 1973. 


On  October  14, 1993,  Northern  and 
NER  entered  into  the  agreement 
providing  for  the  sale  and  transfer  of  the 
Montana  facilities  from  Northern  to 
NER. 

Comment  date:  January  6, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP94-131-0001 

Take  notice  that  on  December  14, 

1993,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  300, 

200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  Hied  in  Docket  No.  CP94- 
131-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
tie-in  valve  in  the  Baker  Storage  Field 
located  in  Fallon  County,  Montana,  all 
as  more  fully  set  forth  in  the  application 
cn  Hie  with  the  Commission  and  open 
to  public  inspection. 

Willi.ston  Basin  proposes  to  abandon 
the  valve  which  connects  Wells  93  and 
96  in  the  Baker  Storage  Field,  because 
Well  96  is  no  longer  an  active  storage 
well  and  has  been  converted  to  an 
observation  well.  It  is  asserted  that  Well 
93  would  remain  connected  to  Williston 
Basin’s  storage  gathering  system  by 
underground  facilities.  It  is  stated  that 
Williston  Basin  was  authorized  to 
operate  the  storage  facilities  in  Docket 
Nos.  CP82-487-000  et  al.  It  is  asserted 
that  the  proposed  abandonment  would 
have  no  impact  on  Williston  Basin's 
current  operations  or  customer  services. 

Comment  date:  January  6, 1994,  in 
accordance  with  Standai^  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date.  Hie  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
Hied  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  mu.st  Hie  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

-  Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


68408 


Federal  Register  /  Vol.  58,  Na  246  /  Monday,  December  27,  1083  /  Notices 


the  jurndictktn  confarred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunisston’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  farther  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
Hied  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/c«  permissim}  and 
approval  for  the  proposed  dnndooment 
are  required  by  the  public  conveniestce 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  Bled,  or  if  die 
Commission  on  its  own  motion  behoves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  beduly 
given. 

-  Under  the  procedure  herein  provided 

v^for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell. 

Sermtary. 

IFR  Doc.  93-31443  PiTerf  12-23-93;  8;45  amj 
BtLUNO  cooe  s7i7-oi-e 


lOoekct  Ncx  RP94-80-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

Doccmber  16, 1993. 

Take  notice  that  on  December  13, 

1903,  National  Fuel  Gas  Supply  ^ 

Corporabon  (National)  tendered  for 
filing  as  part  of  its  FEl^  Gas  Tariff. 

Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective  on 
January  1, 1994: 

First  Revised  Sheet  No*.  1-2 
Original  Sheet  No.  4-A 
Fourth  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  6 
Original  Sheet  Nos.  131-A — 131-CC 
First  Revised  Sheet  No.  133 
Original  Sheet  Nos.  133-A — 133-B 
First  Revised  Sheet  Nos.  205-206 
First  Revised  Sheet  Nos.  207—210-4t 
Original  Sheet  Noa.  210-C — ^210-D 
First  Revised  Sheet  Noa.  236-237 
First  Revised  Sheet  No.  253 
Original  Sheet  Na  254 
First  Revised  Sheet  No.  255 
Original  Sheet  No.  256 
Original  Sheet  No.  257-A 
Original  Sheet  Nos.  301-315 

National  states  that  the  proposed  tariff 
sheets  reflect  three  separate  services  to 
be  performed  by  the  newly  created 
madcet-aree  Hub.  The  Pan^g  CP-1). 
Wheeling  (W-1)  and  Imbalance 
Resohition  CIR-l)  services  will  allow 
National  to  perform  its  Hub  facilities  in 
the  vicinity  of  ElUsbuig  and  Leidy, 
Pennsylvania  as  a  marking  center  - 
which  will  improve  the  efficiency  of  gas 


transportation  into  the  northeast  market. 
The  Hob  includes  intetcoiiDaclions  with 
five  interstate  pipelines: 
Transcontinental  Ges  Pipe  Line 
corporation.  Tennessee  Ges  Pipehne 
Company.  CNG  Tlransmission 
Corporatkm,  Texas  Eastern  Gas 
Transmission  Corporatkm  and 
Coltnnbia  Gas  Transmission 
Corpor^on. 

National  also  statM  that  its  filii^ 
provides  for  the  flow  back  of  ninety  (90) 
percent  of  its  annual  net  levmiues 
derived  firom  the  Hub  services  pursuant 
to  Section  24  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  In  additkm.  the 
proposed  rates  for  the  Hub  Services  are 
cost  derived  rates  since  National  does 
not  have  any  throughput  experience. 

The  proposed  rates  also  reflect  the 
inferior  status  of  the  services  and  the 
limited  geographic  area  (distance  of 
haul)  encompassed. 

National  further  states  that  copies  of 
this  filing  were  served  upon  National’s 
jurisdiction^  customers  and  the 
Regulatory  Cbmmission'is  of  the  States 
of  New  York,  Ohio,  Pennsylvania. 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  ^tould  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rule  214 
or  211  of  the  Commission *s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  sudi  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  December  23, 1993.  Protests 
will  be  considered  by  the  Commissim 
in  determining  the  approinriate  action  fo 
be  taken  but  will  ndt  serve  fo  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  piiblic 
inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  9:^31413  Filed  12-23-03;  0:45  ami 
BIUJNa  CODE 


[Docket  No.  RP94-4S-<IOt] 

National  Fuel  Gas  Supply  Corp^; 
Propoaed  Changes  in  FERC  Gas  Tariff 

December  16s  1993. 

Take  notice  that  on  December  10, 
1933,  National  Fuel  Gas  Supply 
Corporation  (Natfonal)  tendered  for 
filing  in  compliance  with  Ordering 
Paragraph  (D)  of  the  “Ordm  Accepting 
Tariff  Sheets,  Subject  to  Conditums,  mrd 


Graxding  and  Denying  Waiven*’.  issued 
Novem^  2d.  1933.  bm^riiy  submits 
First  Revised  Sheet  Na  227. 

National  states  that  the  Commissfon 
directed  Natkmal  to  file  this  roviskm  to 
its  tariff  to  reflect  the  CommissioD’s 
pfrficy  that  refunds  of  amounts, 
associated  with  activity  prior  to  August 
1, 1333,  and  recorded  in  Account  Nos. 
186  and  191,  must  be  flowed  timm^  to 
National’s  customers  regardless  of  when 
the  refunds  are  received. 

National  further  states  that  copies  of 
this  filing  were  served  upon  National’s 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  tiie  States  of 
New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  E)C  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  AH  such  protests  riiould  be 
filed  on  or  before  December  23, 1933. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  tlm  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-31414  Filed  12-23-03;  8:45  ami 
BILLING  COOE  S7t7-ei-M 


pocket  No.  ES94-t2-000(H 

texas4tew  Mexico  Power  Co4 
Application 

December  17, 1993. 

Take  notice  that  on  December  15. 
1993,  Texas-New  Mexico  Power 
Company  filed  an  application  under 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  more 
than  $147.75  million  of  short-term  debt 
under  an  existing  amended  loan  and 
credit  agreement  with  a  final  maturity 
date  no  later  than  December  31, 1998. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washingjlon, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commis«on’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  14, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  Hie  a  motion  to  intervene.  Copies 
of  this  niing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

IFR  Doc.  93-31445  Filed  12-23-93;  8:45  am] 
BILLING  CODE  f717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

1OPP-50759B;  FRL-4748-11 

Issuance  of  an  Experimental  Use 
Permit  for  a  Transgenic  Plant  Pesticide 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  On  July  6, 1993,  EPA  issued 
an  Experimental  Use  Permit  (EUP)  to 
Ciba-^igy  Corporation.  Seed  Division 
(Ciba  Seeds)  to  conduct  field  testing  of 
a  pe.sticidal  substance  that  is  produced 
in  a  plant.  EPA  has  determined  that  this 
permit  may  be  of  regional  and  national 
significance  since  it  is  the  third  EUP 
approved  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act.  for 
testing  with  a  pesticidal  substance  that 
is  produced  in  a  plant.  The  Agency 
evaluatechthe  data  submitted  by  Ciba 
Seeds  and.  based  on  these  data  and 
other  available  data,  could  foresee  no 
significant  risk  to  humans  or  to 
nontarget  organisms  from  the  group  of 
field  tests  proposed  by  Ciba  Seeds 
through  March  1994.  The  Agency’s 
as.sessment,  however,  was  based  solely 
on  the  EUP;  eventual  commercialization 
of  Ciba  Seeds  transgenic  com  pesticide 
may  raise  issues  not  addressed  with  this 
EUP.  In  accordance  with  40  CFR 
172.11(c),  the  Agency  is  notifying  the 
public  regarding  issuance  of  this  permit. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50759B  and  be  submitted  to: 

Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
di.sclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conhdential 
may  be  disclosed  publicly  by'EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Room  1128  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

Details  of  EPA’s  assessment  are 
contained  in  the  Office  of  Pesticide 
Program’s  (OPP’s)  ScientiHc  Position 
and  Decision  Documents.  These 
documents,  along  with  Ciba  Seeds’ 
application,  are  available  for  public 
inspection  in  Rm.  1128,  at  the  address 
given  above  in  OPP’s  public  docket. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Wa.shington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  213,  Crystal  Mall  #2, 1921  JeHerson 
Davis  Highway,  Arlington.  VA  22202 
(703)305-7690 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  31, 1993  (58 
FR  16827),  EPA  issued  a  notice  which 
announced  that  EPA  had  received  an 
application  for  an  EUP  from  Ciba-Geigy 
Corporation,  Seed  Division  (Ciba  Seeds), 
P.O.  Box  12257,  Research  Triangle  Park, 
North  Carolina  27709-2257.  Further,  in 
the  Federal  Register  of  May  7, 1993  (58 
FR  27284),  EPA  extended  the  comment 
period  in  order  to  give  all  interested 
parties  adequate  time  to  submit 
comments.  On  July  6, 1993,  EPA 
approved  the  EUP  for  plantings  through 
March  31. 1994,  and  allowed  for  the 
completion  of  all  associated  activities 
such  as,  collection  of  field  data,  and 
harvesting  and  processing  of  seed  after 
the  last  planting.  Plantings  beginning  on 
or  after  April  1994,  were  not  approved 
at  this  time  since  further  information  on 
the  experimental  program  was  needed 
for  the  Agency  to  conduct  a  complete 
assessment. 

Ciba  Seeds  is  te.sting  a  truncated 
version  of  the  crylA  (b)-6endotoxin 
(derived  from  the  soil  microbe  Bacillus 
thuringiensis)  as  expressed  in  maize 
plants  originating  from  crosses  of 
descendants  of  two  separate 
transformation  events  (Event  171  and 
Event  176)  of  the  proprietary  inbred  line 
CG00526. 

Plantings  under  this  EUP  are  through 
March  1994,  and  taking  place  in  six 
states  (Florida,  Hawaii,  Illinois,  Iowa, 
Nebraska,  and  North  Carolina),  with 
cumulative  acreage  of  transgenic  plants 


at  a  maximum  of  33  acres.  Activities 
approved  for  the  plantings  through 
March  1994,  are  as  follows:  Gene 
efficacy  evaluations,  resistance 
management  experiments,  insect 
susceptibility  studies,  breeding  and  seed 
increases.  The  maximum  total  amount 
of  cryIA(b)  protein  in  seeds  planted  for 
this  period  is  35.7  grams  and  the 
maximum  total  amount  of  cryLA(b) 
protein  produced  in  all  the  com  grown 
will  be  38  kilograms.  Any  reserved 
transgenic  plant  material  will  be  used 
only  for  research  or  future  plantings.  All 
other  material  will  be  destroyed. 
Following  each  held  test,  all  plant 
material  not  required  for  future  research 
or  plantings  is  being  incorporated  into 
the  soil  to  decompose. 

On  April  27, 1993.  National  Wildlife 
Federation  (NWF)  requested  that  the 
Agency  extend  the  comment  period  for 
an  additional  45  days.  An  additional  2- 
week  comment  period  was  provided 
(May  7. 1993,  58  FR  27284),  to  allow 
sufficient  time  for  comment.  The 
comment  period  ended  May  21, 1993. 
NWF  also  requested  that  the  Agency 
should  either  make  relevant  documents 
available  without  a  Freedom  of 
Information  Act  (FOIA)  request  or 
extend  the  comment  period  to  reflect 
the  Agency’s  ability  to  process  FOIA 
requests.  The  Agency  agrees  that  it 
should  provide  a  sufficient  amount  of 
time  for  public  comment  for  EUP 
applications.  A  30-day  comment  period 
is  provided  for  EUP  applications.  FOIA 
requests  are  normally  not  required  for 
these  applications.  If  a  FOIA  request 
were  required,  the  Agency  would  take 
this  in  consideration  when  determining 
the  length  of  the  comment  period. 

During  the  extension  of  tne  comment 
period,  the  Agency  received  a  second 
comment  from  the  NWF  on  May  20, 
1993.  NWF  expressed  concern  about  the 
potential  human  health  and 
environmental  impacts  of  widespread 
use  of  the  truncated  Bt  endotoxin 
produced  in  tom  as  well  as  the 
potential  for  resistance  developing  to  Bt 
toxin.  NWF  recommended  that  EPA 
should  analyze  the  likely  benefits  to 
using  Bt-corn  .  .before  it  relies  on 
them  in  its  decision."  They  specified 
concerns  stemming  from  ingestion  of 
the  Bt  toxin  by  humans,  domestic 
animals,  and  wildlife.  NWF 
recommended  that  EPA  not  approve  the 
Ciba  Seeds  application  or  any  other 
large-scale  tests  of  Bt-crops,  except  for 
resistance  management  research, ". . 
.until  the  federal  government  develops 
an  enforceable  regulatory  program  to 
significantly  delay  resistance." 

The  Agency  agrees  that  human  health 
and  nontarget  affects  should  be 
addressed  for  large-scale  testing  and 
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convinefcializatioii.  Because  of  crop 
destruction,  contunment  measures,  and 
limited  acreege  proposed  for  the  fint 
year  of  this  EUP  application,  the  Agency 
has  determined  that  there  wiU  not  be 
significant  exposure  to  humans  and/or 
nontarget  organisms.  EPA  is  concerned 
about  ^  dmelopnient  oi  resistance  to 
the  Bt  deha-endotoxin.  The  potential  for 
resistance  can  develop  to  any  pesticide 
after  prolonged,  wide-^read  use.  The 
Agency  is,  therefore,  currently  in  the 
process  of  evsiuating  regulatory  and 
noD-^egulatory  options  for  addressing 
pesticide  resistance  for  all  pesticides.  In 
addition,  Ciba  Seeds  requested  that  the 
Agency  review  its  proposed  resistance 
management  plan.  The  Office  of 
Pesticide  Program’s  Pesticide  Resistance 
Workgroup  has  reviewed  the  proposed 
EUP  as  well  as  a  resistance  management 
plan  submitted  by  Ciba  Seeds  with  the 
application.  The  Pesticide  Resistance 
Workgroup  concluded  that  resistance  to 
the  cryLA  (b)  5-endotoxin  would  be 
unlikely  during  the  first  year  of  the  EUP 
due  to  tlie  limited  acreage  involved. 

In  addition  to  the  comments  from 
NWF,  EPA  received  several  other 
comments  on  this  EUP.  These 
comments  were  supportive  of  this  EUP 
application  because  of  the  potential  for 
this  product  in  protecting  com  from  the 
European  Ccun  Borer.  Tlrase  comments 
cited  significant  loses  to  crops  from  the 
Euro{>ean  Com  Borer  and  the  large 
amount  of  insecticides  currently  used. 
They  also  noted  that  Ciba  Seeds  was 
including  resistance  management  fielo' 
tests  as  part  of  the  EtIP.  For  these 
reasons,  the  conunenters  urged  the 
Agency  to  review  the  application  in  a 
timely  manner.  The  Ag«icy  appreciates 
the  points  raised  in  these  comments. 

The  Agency  is  committed  to  an 
appropriate  review  of  EUP  applications 
without  unnecessarily  impeding  the 
development  of  new  products. 

The  remaindm*  of  the  comments 
received  were  from  growers.  State  and 
local  governments,  trade  associations, 
and  universities. 

The  Agency  has  evaluated  the 
potential  for  exposure  to  humans  and 
nontarget  organisms  from  this  EUP  and 
concluded  that  for  field  tests  proposed 
for  the  period  ending  on  or  before 
March  31, 1994,  exposure  to  the  CryLA 
(b)  gene  product  is  not  sufficient  to 
cause  ccmcem.  The  potential  for  the 
CrylA  (b)  and  marker  genes  to  be 
transferred  by  pollination  to  other 
plants  outside  the  field  site  or  for  the 
transgenic  plants  to  survive  and  spread  ~ 
beyond  the  field  site  is  minimal.  There 
are  no  human  dietary  concerns  because 
all  the  crops  in  field  test  sites'will  either 
l)e  destroy^  or  used  for  experimental 
purposes  or  future  plantings.  No 


conchisioRS  could  be  made  for  the  tests 
proposed  to  begin  on  or  sftw  April 
1994,  because  there  wes  insuffkdent 
information  in  the  stdxiusskm  renting 
the  experimental  program  for  this  time 
period. 

Therefore,  only  plantings  through 
March  1994,  and  associate  activities 
such  as  (xdlection  of  field  data  ar>d  the 
harvesting  and  proemsing  of  seed  were 
approved. 

Dated:  December  14. 1993. 

Stephee  L  folMison, 

Director,  fleg^stration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc  93-31469  Filed  12-23-93;  8:45  ami 
BiujNG  cooe  eso-sa-r 


[OPPTS-S1826;  FRL-475t-2) 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACDON:  Notice. 


SUMMARY:  Section  SlaKi)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
stibmit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statuteny  requirements  for  section 
S(a}(l)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  o4  May  13. 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  100  such  PMNs  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods: 

P  93-1331. 93-1332,  93-1333, 93- 
133^,  93-1335, 93-1336,  October  19, 
1993. 

P  93-1337, 93-1338.  93-1339. 93- 
1340.  93-1341,  93-1342,  93-1343, 93- 

1344. 93- 1345,  93-1346.  93-1347, 93- 

1348. 93- 1349, 93-1350, 93-1351, 93- 

1 352. 93- 1 353,  October  20, 1993. 

P  93-1354,  October  22, 1993. 

P  93-1355,  93-1356,  93-1357, 93- 
1359,  93-1360,  93-1361,  93-1362,  93- 
1363,  October  23. 1993. 

P  93-1364.  93-1365.  93-1366. 93- 
1367,  93-1368,  93-1369,  93-1370,  93- 
1371,  93-1372.  93-1373, 93-1374, 
October  24, 1993. 

P  93-1375,  93-1376,  93-1377, 93- 
1378,  93-1379,  October  25, 1993. 

P  93-1380,  93-1381,  93-1382, 
October  26. 1993. 

P  93-1383,  93-1384,  October  25, 
1993. 

P  93-1385,  November  6, 1993. 

P  93-1386,  93-1387,  93-1388,  98- 

1389.93- 1390,  October  25. 1993. 

P  93-1391, 93-1392, 93-1393,  93- 
1394,  October  26, 1993. 


P  93-1395.  October  31, 1993. 

P  93-1396,  October  27, 1993. 

P  93-1397,  October  26. 1993. 

P  93-1398,  93-1399,  93-1400, 93- 
1401,  93-1402, 93-1403, 93-1404, 93- 
1405,  93-1406, 93-1407. 93-1408, 93- 
1409,  93-1410, 93-1411,  October  30, 
1993. 

P  93-1412,  93-1413,  October  31, 
1993. 

P  93-1414,  November  8, 1993. 

P  93-1415,  93-1416,  93-1417, 
November  1, 1993. 

P  93-1418, 93-1419,  October  31, 
1993. 

P  93-1420,  93-1421,  November  2, 
1993. 

P  93-1422,  November  3, 1993. 

P  93-1423,  93-1424, 93-1425,  93- 

1426. 93- 1427,  93-1428, 93-1429, 93- 
1430,  November  2, 1993. 

Written  comments  by; 

P  93-1331,  93-1332,  93-1333,  93- 
1334,  93-1335,  93-1336,  September 
19, 1993. 

P  93-1337,  93-1338,  93-1339, 93- 

1340. 93- 1341,  93-1342,  93-1343, 93- 
1344,  93-1345, 93-1346,  93-1347, 93- 
1348,  93-1349,  93-1350. 93-1351, 93- 

1352. 93- 1353,  September  20, 1993. 

P  93-1354,  September  22, 1993. 

P  93-1355,  93-1356,  93-1357,  93- 

1359,  93-1360,  93-1361,  93-1362, 93- 
1363,  September  23, 1993. 

P  93-1364,  93-1365,  93-1366,  93- 
1367,  93-1368,  93-1369, 93-1370,  93- 

1371.93- 1372, 93-1373, 93-1374, 
September  24, 1993. 

P  93-1375,  93-1376,  93-1377, 93- 

1378.93- 1379,  Scomber  25, 1993. 

P  93-1380,  93-1381, 93-1382, 

September  26, 1993. 

P  93-1383, 93-1384,  September  25. 
1993. 

P  93-1 385,  October  7, 1993. 

P  93-1386, 93-1387. 93-1388. 93- 

1 389. 93- 1 390,  September  25. 1993 
P  93-1391, 93-1392, 93-1393, 93- 

1394,  September  26, 1993. 

P  93-1395,  October  1. 1993. 

P  93-1396,  September  27, 1993. 

P  93-1397,  September  26, 1993. 

P  93-1398,  93-1399, 93-1400,  93- 
1401,  93-1402,  93-1403, 93-1404, 93- 
1405,  93-1406,  93-1407,  93-1408, 93- 
1409,  93-1410, 93-1411,  September  30, 
1993. 

P  93-1412,  93-1413,  October  1, 
1993. 

P  93-1414,  October  9, 1993. 

P  93-1415,  93-1416,  93-1417, 
October  2, 1993. 

P  93-1418,  93-1419,  October  1. 
1993. 

P 93-1420, 93-1421,  Octobers, 
1993. 

P  93-1422,  October  4. 1993. 

P  93-1423, 93-1424, 93-1425, 93- 
1426,  93-1427, 93-1428, 93-1429,  93- 
1430,  October  3, 1993. 
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ADDRESSES:  Written  comments, 
identiHed  by  the  document  control 
number  “fCfi*PTS-51826j”  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Control  OfRce  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  ETG-099,  Washington, 
DC  20460 (202) 260-3532. 

FOR  FURTHER  INFORIIATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW..  Washington,  DC, 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  ETG-102  at  the  above  address 
between  12  noon  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

P 93-1331 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1332 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate-methacrylate 
copolymer,  sah. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1333 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1334 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-133S 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals'and 
plastics.  Prod,  range:  Confidential. 


P  93-1336 

Manufacturer.  Confidential. 

Chemical.  (C)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1337 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1339 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P 93-1336 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Cyclic  urea  amino 
epoxy  adduct. 

Use/Production.  (G)  Open, 
nondispersive  use  (coating).  Prod,  range: 
Confidential. 

P  93-1340 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  poycarboxylic 
acid  salt  of  alkylamine. 

Use/Production.  (G)  Fuel  additive. 
Prod,  range:  Confidential. 

P  93-1341 

Manufacturer.  E.  I.  du  Pont  de 
nemours  &  Company,  Inc. 

Chemical.  (G)  Metl^crylate  acid 
copolymer. 

Use/Production.  (G)  PrecursM* 
substance.  Prod,  range:  Confidential. 

P 93-1342 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company.  Inc. 

Chemical.  (G)  Methacrylic  acid 
copolymer. 

Use/Production.  (G)  Precursor 
substance.  Prod,  range:  Confidential. 

P  93-1343 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Methacrylic  acid 
copolymer. 

Use/Production.  (G)  Precursor 
substance.  Prod,  range:  Confidential. 

P  93-1344 

Manufacturer.  E.  Ldu  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Methacrylate  acid 
copolymer. 

Use/Production.  (G)  Precursor 
substance.  Prod,  range:  Confidential. 


P 93-1345 

Manufacturer.  Confidential. 

Chemical.  (G)  Methacrylate  acid 
copolymer. 

Use/Production.  (G)  Precursor 
substance.  Prod,  range:  Confidential. 

P  93-1346 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Methacrylate  acid 
copolymer. 

Use/Production.  (G)  Precursor 
substance.  Prod,  range:  Confidential. 

P  93-1347 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclic  urea  amino 
epoxy  adduct. 

Use/Production.  (G)  Open, 
nonndispersive  use  (coating).  Prod, 
range:  Confidential. 

P 93-1348 

Manufacturer.  Confidential. 

Chemical.  (G)- Methacrylic  acid 
copolymer. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P 93-1349 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Methacrylic  acid 
copolymer. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P  93-1350 

Manufacturer.  Confidential. 

Chemical.  (G)  Methacrylic  acid 
copolymer. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P  93-1351 

Manufacturer.  Confidential. 

Chemical.  (G)  Methacrylic  acid 
copolymer. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P 93-1352 

Manufacturer.  Confidential. 

Chemical.  (G)  Methacrylic  acid 
copolymer. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P  93-1353 

Manufacturer.  Confidential. 

Chemical.  (G)  Methacrylic  acid 
copolymer. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P  93-1354 

Manufacturer.  Courtaulds  Aerospace. 
Chemical.  (G)  Polyhydroxylhioether 
disulfide. 

Use/Production.  (S)  Fuel  tank  sealant. 
Prod,  range:  625-5,000  kg/yr. 
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p  a^-isss 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclic  carbonate  acrylic 
polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  40,000-72,000  kg/yr. 

P  93-1356 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclic  carbonate  acrylic 
polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  40,000-72,000  kg/yr. 

P  93-1357 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclic  carbonate  arcylic 
polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  40,000-72,000  kg/yr. 

P  93-1358 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclic  carbonate  arcylic 
polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  40,000-72,000  kg/yr. 

P  93-1359 

Manufacturer.  Confidential. 

Chemical.  (G)  Cyclic  carbonate  acrylic 
polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  40,000-72,000  kg/yr. 

P 93-1360 

Manufacturer.  Confldential. 

Chemical.  (G)  Cyclic  carbonate  acrylic 
polymer. 

Use/Production.  (S)  Coatings.  Prod. 
range:  40,000-72,000  kg/yr. 

P  93-1361 

Importer.  Toyo  Dupont  International, 
Ink. 

Chemical.  (G)  2-Propenoic  acid,  2((3- 
{(l-oxo-2  propenyl)  oxo-2,2-bis  {(1-oxo- 
2  propenyUoxy)  methyl)  propoxyl) 
methyl)-2-((l-oxo-2-propenyloxy) 
methyl)-l,3-propane  diyl  ester. 

Use/Import.  (S)  Printing  ink  {UV 
cure).  Import  range:  500-800  kg/yr. 

P  93-1362 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  epoxy  amine 
adduct. 

Use/Production.  (G)  Open, 
nondispersive  use  (coating).  Prod,  range: 
Confidential.  ^ 

P 93-1363 

Importer.  Confidential. 

Chemical.  (G)  Aliphatic  epoxy  amine 
adduct. 

Use/Import.  [G]  Open,  nondispersive 
use  (coating).  Import  range: 

Confidential. 

P  93-1364 

Manufacturer.  Confidential. 


Chemical.  (G)  Poly  arylene  ether 
sulfone. 

Use/Production.  (G)  Additive  for 
composite  board  manufacture.  Prod, 
range:  Confidential. 

P  93-1365 

Manufacturer.  Conhdential. 

Chemical.  (G)  Poly  arylene  ether 
sulfone. 

Use/Production.  (G)  Additive  for 
composite  board  manufacture.  Prod.  . 
range:  Confidential. 

P  93-1366 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly  arylene  ether 
sulfone. 

Use/Production.  (G)  Additive  for 
composite  board  manufacture.  Prod, 
range:  Confidential. 

P 93-1367 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  polyester 
polyurethane. 

Use/Production.  (G)  Component  of 
coating  with  open  use.  Prod,  range: 
60,000-100,000  kg/yr. 

P  93-1368 

Manufacturer.  DuCoa. 

Chemical.  (G)  Hydroxyalkyl 
quaternary  ammonium  hydroxides. 

Use/Production.  (G)  Cleaning  agent 
for  electronic  products.  Prod,  range: 
Confidential. 

P  93-1369 

Manufacturer.  Confidential. 

Chemical.  (G)  N,.V-(Dialkyl 
heteromonocycle)  aminochlorotriazine. 

Use/Production.  (S)  Polyamide 
stabilizer,  dye  fixation  improvement 
additive.  Prod,  range:  Conndential. 

Toxicity  Data.  Acute  oral:  LD50  2,789 
mg/kg  (rat).  Acute  dermal:  LD50  >  2,000 
mg/kg  (rabbit).  Eye  irritation:  Slight 
(rabbit).  Skin  irritation:  Slight  (rabbit). 
Mutagenicity:  Negative.  Skin 
sensitization:  Negative  (guinea  pig). 

P  93-1370 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1371 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  papier,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1372 

Manufacturer.  ConHdential. 


Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P 93-1373 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate-methacrylate 
copolymer  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1374 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylate-methacrylate 
copolymer,  salt. 

Use/Production.  (G)  Coatings  and 
printing  inks  for  paper,  metals  and 
plastics.  Prod,  range:  Confidential. 

P  93-1375 

Manufacturer.  Interplastic 
Corporation. 

Chemical.  (G)  Unsaturated  polymer 
resin  grinding  vehicle. 

Use/Production.  (S)  Reinforced 
plastics.  Prod,  range:  Confidential. 

P  93-1376 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (S)  Carbonic  acid, 
dimethylester,  polymer  with  1,6- 
hexanediol;  benzene,  1,3-bis  (1- 
isocyanato-l-methyl-ethyl;  2-propenoic 
acid,  buty  ester;  2-propenoic  acid,  2- 
methyl-,l,7,7-trimethyl-bicyclo  2,2,1 
hept-2-ester,  exo;  ethanol,  2,2" 
iminobis-;  propanoic  acid,3-hydrox-  2yl 
ester;  exo  ,(hydroxymethyl)-2- 
methyl;l,4  =butan^iol. 

Use/Import.  (G)  Binder  for  paints. 
Import  range:  4,000-3,8000  kg/yr. 

P  93-1377 

Importer.  Confidential. 

Chemical.  (G)  Monochlorotriazine,  bis 
substituted  azosubstituted 
cetyloxyethyl. 

Use/Import.  (G)  Colorant.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2,000  mg/kg  (rat).  Acute  dermal:  LD50  > 
2,000  mg/yr  (rat).  Acute  Static:  LC50  > 
100  mg/1  (zebra  fish).  Eye  irritation: 
None  (rabbit).  Skiq  irritation:  Negligible 
(rabbit).  Mutagenicity:  Negative.  Skin 
sensitization:  Negative  (guinea  pig). 

P  93-1379 

Importer.  Confidential. 

Chemical.  (G)  Phosphorylaled 
polyester,  compound  with  reaction 
products  of  fatty  acid  with 
alkanolamine. 

Use/Import.  (G)  Additive,  open, 
nondispersive  use.  Import  range: 
Confidential. 
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Toxicity  Data.  Skin  irritation: 
Moderate  (rabbit). 

P  93-1379 

Importer.  Dow  Coming  Corporation. 
Chemical.  (G)  Oximo-hinctional 
polyorganosi  loxane. 

Use/Import.  (G)  Silicone  coating. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2,000  mg/kg.  ASMte  dermal:  LD50  > 
2,000  m^kg  (rabbit).  Eye  irritation: 
Moderate  (rabbit). 

P  93-1380 

Importer.  Confidential. 

Chemical.  (S)  Ethylene  trimer. 
Use/Import.  (G)  Chemical  feedstock. 
Import  range:  Confidential. 

P 93-1381 

Manufacturer.  Confidential. 
Chemical.  (G)  Aliphatic  ether. 
Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  93-1382 

Manufacturer.  Confidential. 
Chemical.  (G)  Epoxy  acrylate. 
Use/Production.  (G)  Open, 
nondispersive  use  as  a  printing  ink 
binder.  Prod,  range:  Confidential. 

P 93-1383 

Manufacturer.  Sanncor  Industries,"* 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Production.  (G)  Open, 
nondispersive  use  as  a  printing  ink. 

P  93-1384 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Prodaction.  (G)  Open, 
nondispersive  use  as  a  printing  ink. 

P  93-1385 

Manufacturer.  Sanncor  Industries, 
Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  polyols,  and 
polyamines. 

Use/Production.  (G)  Open, 
nondispersive  use  as  a  printing  ink. 

P  93-1388 

Manufacturer.  Sanncor  Industries,. 
Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Production.  (G)  Open, 
nondispersive  use  as  a  printing  ink. 

P  93-1387 

Manufacturer.  Sanncor  Industris.Inc. 


Chemical.  (G)  Polyuretane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Production.  (G)  Open, 
nondispersive  use  as  a  printing  ink. 

P 93-1388 

•  Manufacturer.  Sanncor  Indusrties, 

Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Production.  (G)  Open, 
nondispersive  use  as  a  printing  ink. 

P 93-1389 

Manufacturer.  Sanncor  Industries. 

Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  polyols  and 
polyamines. 

Use/Production.  (G)  Open, 
nondi.spersive  u.se  as  a  printing  ink. 

P  93-1390 

Manufacturer.  Sanncor  Industries, 

Inc. 

Chemical.  (G)  Polyurethane  based  on 
polyisocyanates,  poyols  and 
polyamines. 

Use/Production.  (G)  Open, 
nondispersive  use  as  a  printing  ink. 

P  93-1391 

Manufacturer.  Confidential. 

Chemical.  (C)  C«,'  Olefin,  branched 
and  linear. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  5.0 
g/kg  (rat).  Acute  dermal:  LD50  >  3.0  g/ 
kg  (rabbit).  Eye  irritation:  Slight  (rabbit). 
Skin  irritation:  Negligible  (rabbit). 

P  93-1392 

Manufacturer.  Confidential. 

Chemical.  (G)  Gv'  olefins,  branched 
and  linear. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  >  5.0 
g/kg  (rat).  Acute  dermal:  LDSO  >  3.0  g/ 
kg  (rabbit).  Inhalation:  LC50  >  50,000 
ppm  (rats).  Eye  irritation:  Slight  (rabbit). 
Skin  irritation:  Negligible  (rabbit). 

P  93-1393 

Manufacturer.  DSM  Engineering 
Plastics  Inc. 

Chemical.  (S)  Poly(imino-1,4 
butanediylimino(l,6-dioxo-l,6- 
hexanediyl)  plus  glass  fiber. 

Use/Production.  (G)  Raw'  material  for 
injection  molded  articles.  Prod,  range: 
Confidential. 

P  93-1394 

Importer.  Ciba-Geigy  Corporation. 
Chemical.  (G)  Sub^ituted  azo  friazine 
dye. 


Use/Import.  (G)  Textile  dye.  Import 
ra^e:  Confidential. 

Toxicity  Data.  Acute  oral:  LDSO  > 
2,000  mg/kg  (rat).  Acute  derma):  LDSO  > 
2.  mg/kg  (rat).  Eye  irritation:  None 
(Rabbit).  Skin  irritation:  Negligible 
(rabbit). 

P  93-1395 

Manufacturer.  Elf  Atocliem  North 
America. 

Chemical.  (S) 

Acryloxyethyldimethylbenzy) 
ammonium  chloride. 

Use/Production.  (S)  Monomer  used  in 
the  synthesis  of  water  treatment 
polymer.  Prod,  range:  10,000-20,000  l;g/ 

yr. 

P  93-1398 

Manufacturer.  3M. 

Chemical.  (G)  Cr^olymer  containing 
isooctylacrylate. 

Use/Proauction.  (G)  Adhesive.  Prod, 
range:  Confidential. 

P  93-1397 

Manufacturer.  Takasago  International 
Corporation. 

Chemical.  (G)  Cyclanic 
monocarbxylic  ester. 

Use/Proauction.  (G)  Soap  and 
detergent  additive.  Prod,  range:  800- 
1,000  kg/yr. 

P 93-1398  > 

Manufacturer.  Confidential. 

Chemical.  (G)  Phenol-formaldehyde, 
penttanediol,  potassium  hydride. 

Use/Production.  (S)  Bond  mineral 
aggregates  (sand)  used  in  the  production 
of  metal  castings.  Prod,  range: 
Confidential.  « 

P  93-1399 

Manufacturer.  The  P.  D.  George 
Company. 

Chemical.  (S)  Hexanediol; 
trimethylolpropane;  diphenylmethane 
diisocyanate. 

Use/Production.  (S)  Intermediate  for 
wire  enamel  blends.  Prod,  range:  60,000 
kg/yr. 

P  93-1400 

Manufacturer.  Westvaco  Corporation, 
Chemical  Division. 

Chemical.  (S)  Reaction  product  of 
maleated  tall  oil  fatty  acid  and  ethylene 
glycol. 

Use/Production.  (G)  Intermediate  to 
form  salts  as  described  in  PMN  TS- 
B7930C  corrosion  inhibitor  for 
destructive  and  uses.  Prod,  range: 
Confidential. 

P  93-1401 

Manufacturer.  Westvaco  Corporation 
Chemical  Division. 

Chemical.  (S)  Reaction  product  of 
maleated  tall  oil  fatty  acid  and  ethylene 
glycol. 
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Use/Production.  (G)  Intermediate  to 
form  salts  as  described  in  PMN,  ester 
BB930C  corrosion  inhibitor,  for 
destructive  and  uses.  Prod,  range: 
ConHdential. 

P  93-1402 

Manufacturer.  Westvaco  Corporation, 
Chemical  Division. 

Chemical.  (S)  Reaction  product  of 
maleated  tall  oil  fatty  acid  and  ethylene 
glycol. 

Use/Production.  (G)  Intermediate  to 
form  salts  as  described  in  PMN,  TS- 
B7930C  corrosion  inhibitor,  for 
destructive  and  uses.  Prod,  range: 
Confidential. 

P  93-1403 

Manufacturer.  Westvaco  Corporation, 
Chemical  Division. 

Chemical.  (S)  Reaction  product  of 
maleated  tall  oil  fatty  acid  ethylene  ' 
glycol. 

Use/Production.  (G)  Intermediate  to 
form  sails  as  described  in  PMN,  TS- 
B7930C  corrosion  inhibitor,  for 
destructive  and  uses.  Prod,  range: 
Confidential. 

P  9^1404 

Manufacturer.  Westvaco  Corporation. 
Chemical  Division. 

Chemical.  (G)  Reaction  products  of 
maleated  tall  oil  fatty  acid  polyhydroxy 
polyalkane  ester  and  ammonium  or 
potassium  hydroxide. 

Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contaimsd 
uses.  Prod,  range:  Confidential. 

P  93-1405 

Manufacturer.  Westvaco  Corporation 
Chemical  Division. 

Chemical.  (G)  Reaction  products  of 
maleated  tall  oil  fatty  acid  polyhydroxy 
polyalkane  ester  and  ammonium  or 
potassium  hydroxide. 

Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contained 
uses.  Prod,  range:  Confidential. 

P  93-1406 

Manufacturer.  Westvaco  Corporation 
Chemical  Division. 

Chemical.  (G)  Reaction  products  of 
maleated  tall  oil  fatty  acid  polyhydroxy 
polyalkane  ester  and  ammonium  or 
potassium  hydroxide. 

Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contained 
uses.  Prod,  range:  ConHdential. 

P  93-1407 

Manufacturer.  Westvaco  Corporation, 
Chemical  Division. 

Chemical.  (G)  Reaction  products  of 
maleated  tall  oil  fatty  acid  polyhydroxy 
polyalkane  ester  and  ammonium  or 
potassium  hydroxide. 


Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contained 
uses.  Prod,  range:  Confidential. 

P03-140e 

Manufacturer.  Westvaco  Corporation, 
Chemical  Division. 

Chemical.  (G)  Reaction  products  of  . 
maleated  tall  oil  fatty  and  polyhydroxy 
polyalkane  ester  and  ammonium  or 
potassium  hydroxide. 

Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contained 
uses.  Prod,  range:  ConHdential. 

P  93-1409 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  products  of 
maleated  tall  oil  fatty  acid  polyhydroxy 
polyalkane  ester  and  ammonium  or 
potassium  hydroxide. 

Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contained 
uses.  Prod,  range:  Confidential. 

P  93-1410 

Manufacturer.  Coubdential. 

Chemical.  (G)  Reaction  products  of 
maleated  tall  oil  fatty  acid  polyhydroxy 
polyalkane  ester  and  ammonium  or 
potassium  hydroxide. 

Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contained 
uses.  Prod,  range:  Confidential. 

P 93-1411 

Manufacturer.  Westvaco  Corporation, 
Chemical  Division. 

Chemical.  (G)  Reaction  products  of 
maleated  tall  oil  fatty  acid  polyhydroxy 
polyalkane  ester  and  ammonium  or 
potassium  hydroxide. 

Use/Production.  (G)  Corrosion 
inhibitor,  for  destructive  and  contained 
uses.  Prod,  range:  Confidential. 

P  93-1412 

Importer.  Elf  Atochem  North  America. 
Chemical.  (S) 

Methacryloxyethyldiethyl  ammonium 
chloride. 

Use/Import.  (G)  Monomer  use  in 
synthesis  of  water  treatment  polymers. 
Import  range:  10,000-20,000  kg/yr. 

P  93-1413 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  epoxy 
acrylate  polymer. 

Use/Production.  (G)  Resin  for 
protective  industrial  coating.  Prod, 
range:  Confidential. 

P  93-1414 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Butanoic  acid,  4- 
(substituted)-H-imidazol-2-yl  azo- 
(substituted),  ethyl  ester. 

Use/Import.  (S)  Dyestuff  for  polyester 
fiber.  Import  range:  500-2,500  kg/yr. 


Toxicity  Data.  Acute  oral;  ID50  2.00 
mg/kg  (rat).  Eye  irritation:  None  (rabbit). 
Skin  irritation:  Negligible  (rabbit). 
Mutagenicity:  Negative. 

P  93-1415 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Oxazolidine  modified 
epoxy-amine  adduct  diluted  in  butyl 
glycol 

Use/Import.  (S)  Cathodic 
electrodeposition  primer,  grinding 
vehicle.  Import  range:  10,000-30,000 
kg/yr. 

P  93-1416 

Manufacturer.  Confidential. 

Chemical.  (G)  Complex  epoxy  resin/ 
amine  adduct. 

Use/Production.  (G)  Crosslinking 
agent  for  epoxy  resins.  Prod,  range: 
ConHdential. 

P  93-1417 

Manufacturer.  Confidential. 

Chemical.  (S)  Polyester  comprised  of 
cyclohexane  dimethylol 
tetrahydrophthalic  anhydride 
trimeleic  anhydride. 

Use/Production.  (S)  Printing  ink. 

Prod,  range:  Conhdential. 

P  93-1418 

Importer.  Confidential. 

Chemical.  (G)  Benzonitrile. 
Use/Import.  (S)  Component  of  liquid 
crystal  mixture  for  liquid  crystal 
display.  Import  range:  Confidential. 

P  93-1419 

Manufacturer.  Hitac  Adhesives  and 
Coatings,  Inc. 

Chemical.  (G)  Water  dispersible 
polyurethane  with  5  com  leaving 
isocyanate  and  active  hydrogen. 

Use/Production.  (G)  Adhesive  tape 
component,  coating.  Prod,  range: 
Confidential. 

P  93-1420 

Manufacturer.  Hpechst  Celanese 
Corporation. 

Chemical.  (S)  1,6-Hexanediol; 
cyclohexane,  l-l'-methylenebis(4- 
isocyanato)-;  hexanedioic  acid;  1,3- 
Benzenedicarboxylic  acid;  fatty  acids, 
Ci8-unsaturated,  dimers,  hydro- 
geenated;  propanoic  hydroxy; 
hydroxymethyl;  methyl, 
cyclohexanemethamine;  amino; 
trimethyl. 

Use/Production.  (G)  Binder  for  paints. 
Prod,  range:  4,000-38,000  kg/yr. 

P  93-1421 

Manufacturer.  Confldential. 
Chemical.  (G)  Alkyoxyamine 
mercaptide  salt  of  a  mono-alkyl 
thiadiazole  disulHde. 
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Use/Pfoduction.  (G)  Marine  engine  oil 
addition.  Prod,  range:  Confidential 

P  93-1422 

Manufacturer.  ConHdential. 

Chemical.  (G)  Substituted 
polyethylene  biometic  amine  tint. 

Use/Production.  (G)  Open, 
nondispiersive  use.  Prod,  range; 
Confidential. 

P  93-1423 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (G)  Silane  substituted 
macrocyclic  poiyelhyl. 

Use/Production.  (G)  Intermediate  for  a 
molecular  recognition  material.  Prod, 
range:  Confidential. 

P  93-1424 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (G)  Silane  substituted 
macrocyclic  polyether. 

Use/Production.  (G)  Intermediate  for  a 
molecular  recognition  material.  Prod, 
range:  ConHdential. 

P  93-142S 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (G)  Silane  substituted 
macrocyclic  polyether. 

Use/Production.  (G)  Intermediate  for  a 
molecular  recognition  material.  Ppod. 
range:  Confidential. 

P  93-1426 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (G)  Silane  substituted 
macrocyclic  polyether. 

Use/Prvduction.  (G)  Intermediate  for  a 
molecular  recognition  material.  Prod, 
range:  Confidential. 

P  93-1427 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (G)  Molecular  recognition 
material  (organic  ligand  modih^  silica 
gel). 

Use/Production.  (G)  Used  in  the 
removal  of  metals  from  dilute  aqueous 
solutions,  used  in  the  detection  of 
metals  dilute.  Prod,  range;  Confidential. 

P  93-1428 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (G)  Molecular  recognition 
material  (organic  ligand  modified  silica 
gel). 

Use/Production.  (G)  Used  in  the 
removal  of  metals  from  dilute  aqueous 
solutions,  aslo  the  detection  of  metals  in 
aquous.  Prod,  range:  Confidential. 

P  93-1429 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 


Chemical.  (G)  Molecular  recognition 
material  (organic  ligand  modifi^  silica 

gel)- 

Use/Production.  (G)  Used  in  the 
removal  of  metals  from  dilute.  Prod, 
range:  Confidential. 

P  93-1430 

Manufacturer.  IBC  Advanced 
Technologies,  Inc. 

Chemical.  (G)  Molecular  recognition 
material  (organic  ligand  modifi^  silica 
gel). 

Use/Production.  (G)  Used  in  the 
removal  of  metals  from  dilute.  Prod, 
range:  Confidential. 

List  of  Subjects 

Environmental  protection. 
Premanufacture  notifications. 

Dated:  December  13, 1993. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-31477  Filed  12-23-93;  8:45  ami 
BILUNG  CODE  6660-50-f 


IOPPTS-59975;  FRL-4751-11 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discus^  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  10  such  PMN(s) 
and  provides  a  summary  of  each. 

DATES:  Close  of  review  periods: 

Y  94-4,  94-5,  November  9, 1993. 

Y  94-6,  November  18, 1993. 

Y  94-7,  November  24, 1993. 

Y  94-9,  December  8, 1993. 

Y  94-10,  Deceniber  13, 1993. 

Y  94-11,  94-12,  December  14, 1993. 

Y  94-13,  December  21, 1993. 

Y  94-14,  December  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 


Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  ETG-102  at  the  above  address 
between  12  noon  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Y94-4 

Manufacturer.  Air-Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Carboxylated,  vinyl 
acetate,  acrylic  ester  copolymer. 

Use/Production.  (G)  Use  as  a 
component  of  water-based  adhesives. 
Prod,  range:  Confidential. 

Y94-5 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  resin. 
Use/Production.  (S)  Isocyanate  or 
melamine  cured  industrial  metal 
coatings.  Prod,  range:  Confidential. 

Y94-6 

Manufacturer.  Confidential. 
Chemical.  (G)  Ethene.  polymer,  with 
2-propenoic  acid  methyl  ester,  and 
sodium-2-propenoate. 

Use/Production  (G)  Polymer  seal 
layer,  polymer  blend  component.  Prod, 
range;  Confidential. 

Y  94-7 

Importer.  Confidential. 

Chemical.  (S)  Ethanol,  polymer  with 
ethene  and  oxirane. 

Use/Import.  (G)  Antiblooming  agent, 
mold  release  agent.  Import  range: 
confidential. 

Y94-9 

Manufacturer.  Confidential. 
Chemical.  (G)  Aqueous  acrylic  resin 
dispersion  (emulsion). 

Use/Production.  (G)  Resin  for 
industrial  coating.s.  Prod,  range: 
Confidential. 

7  94-10 

Manufacturer.  Estron  Chemical,  Inc. 
Chemical.  (G)  Acrylic  terpolymer. 
Use/Production.  (S)  Additive  for 
industrial  coatings  to  improve  surface 
appearance.  Prod,  range:  Confidential. 

Y  94-11 

'  Manufacturer.  Confidential. 
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Chemicttl.  (G)  Vegetable  oil.  pcdyob 
and  benzene,  1.3-<tttsocyanailoiiiethyl- 
polymer. 

Y»4-t2 

Manufacturer.  Con5dential. 

Chemical.  (G)  Tall  oil  fatty  adds  with 
pentaerythritol,  trimethylolpropane, 
aromatic  anhydrides,  and  benzene,  1,3- 
diisocyanatomethyl-pol3rmer. 

TM-tS 

Manufacturer.  Boulder  Sdentific 
Company. 

Chemical.  (G)  Resorcinol/ 
formaldehyde  polymer,  monopotassium 
sah. 

Use/Production.  (S)  Ion  exchange 
resin.  Prod,  range;  ^nfidential. 

Y  94-14 

Manufacturer.  Confidential. 

Chemical.  (G)  Aa^lic  grafted  poly 
amine-ester. 

Uxe/Production.  (G)  Printing  ink 
resin.  Prod,  range:  Confidential. 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notification. 

Dated;  December  13, 1993. 

Frank  V.  Caesar, 

Acting  Director,  tnformatioa  Management 
Division,  Office  of  PoUution  Prevention  and 
Toxics. 

IFR  Doc.  93-31472  Filed  12-23-93;  8:45  ami 
BtUJNQ  cooe  •59»-6a-F 


I. 

FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

C^n  Meeting,  Federal  Emergency 
Management  Advisory  Committee  lor 
the  National  Urban  Search  and  Rescue 
Response  System 

AGENCY;  Federal  Emergency 
Management  Agency  iFEMA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463,  5  U.S.C 
App.),  announcement  is  made  of  tbe 
following  committee  meeting: 

Name:  Advismy  Comaiittae  for  the 
National  Urban  Search  and  Rescue  Response 
System. 

Dates  of  Meeting:  fanuary  7-8, 1993. 

PUkc:  Renaissance  Hotel,  13869  Park 
Center  Road,  Herndon,  Virginia  22071. 

Time:  january  7, 8:30  ajn.-6  p.ro.;  January 
8, 8:30  a.m.-5  p.m. 

Proposed  Agenda:  The  committee  will  be 
briefed  on  the  updated  program;  Hurricane 
Emily  adhratkm;  elections  for  Qiatr,  renewal 
procedwas  for  committee  members  and 
bylaws;  and  FEMA  reorganization. 

The  meeting  will  be  open  to  the  public 
with  approxhneteiy  10  aeete  available  on  n 


Bfst-coaie,  flrst-mnrod  basis.  All  members  of 
the  public  iatereeted  in  attending  the  meeting 
should  contact  Kimberly  C  Vasconez  at  303- 
646-4335. 

Mimatet  of  the  meeting  will  ba  prepared 
and  will  be  available  for  public  viewing  at 
the  Federal  Emergency  Management  Agency, 
Operations  Planning  and  Response  Brandi, 
500  C  Street,  SW.,  room  613,  Washington,  DC 
20472.  Copies  of  the  minutes  will  be 
avalMile  upon  request  30  days  after  the 
meeting. 

Richard  W.  Krinun, 

Depirty  Associate  Director. 

IFR  Doc.  93-31491  Filed  12-23-03;  8:45  am) 
MUJNO  CODE  S71S-«1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forward^  License 
Appncents 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  tbe 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  height 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  peri  510). 

Persons  knowing  of  any  reason  why 
any  of  tbe  following  aj^licants  ^lould 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Fedual  Maritime  Commission, 
Washington,  DC  20573. 

Seiwa  America,  Inc.,  4900  Blazer  Parkway, 
Dublin,  OH  43017,  Officers:  Kazunart 
Tada,  Presidont/Dlroctor,  Soichirn 
Miyazaki,  Chairman/Director. 

Eagle  Express,  fnc.,  6998  N.W.  25th  Street, 
Miami,  PL  33122,  Offieers;  Martha 
Rodriguez,  President,  Edgar  F.  Lara,  Vice 
President. 

Inferoational  Direcfnr  Marketing  (IIM),  dba 
Indnchirm  Lines,  10.772  Capital  Avenue, 
i7rGarden  Grow?,  CA  92643,  Officer 
•  Quang  Van  Bui,  President/CEO. 

Crystal  Forwarding,  Inc.,  2385  Camino  Vida 
Roble,  Suite  209,  Carlsbad,  CA  92009, 
Officers;  Han  Helden,  President/Diiecior/ 
Stockholder,  Roberta  M.  Chapas,  Ciorp. 
Secret  wy. 

Dated:  December  20, 1993. 

By  the  Federal  Maritime  Commission. 
Joseph  C  Pdking, 

Secretary. 

(FR  Doc.  93-31500  Filed  12-23-93;  8:45  am) 
BILLING  cooe  em-oMS 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Request  for  Homtnallons  of  MMmbere 
for  Clinical  PrecHce  Guideline  Panel  on 
Management  ol  Ctironic  Pain: 
Headache 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  has  amKnmced  a 
request  for  proposals  aoKl  intends  to 
award  a  contract  to  a  non-profit 
organization  to  develop,  and  thrni  to 
a^ate,  a  clinical  practice  sideline, 
and  to  develop  related  medical  review 
criteria,  standards  of  quality,  and 
performance  measures  for  management 
of  chronic  pain:  Headache.  The 
contractor  will  establish  a  panel  of 
health  care  experts  and  consumers  to 
assist  in  developing  a  clinical  practice 
guideline  on  man^emmrt  of  cnronic 
pain:  headadie  and  to  develop  medical 
review  criteria,  standards  of  quality,  and 
performance  measures.  The  AHCPR,  on 
behalf  of  the  contractor,  invites 
nominations  of  qualified  individuals  to 
serve  as  chairperson(s)  and  members  of 
the  panel. 

Background 

Tbe  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  added  a 
new  title  IX  to  the  Public  Health  Service 
Act  (the  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Reseai^  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  surd)  services.  (See  42  U.S.C 
299-299C-6  and  1320t>-12.)  Tbe  Agency 
for  Health  Care  Policy  and  Research 
Reauthorization  Act  of  1992  (Pub.  L. 
102-410)  which  was  enacted  on  October 
13, 1992,  extended  the  mitborizatkm  of 
AHCPR  and  ammided  certain  proviskms 
-  related  to  tbe  development  of  clinicar 
practice  guidelines.  In  keeping  with  its 
legislative  mandat^  AHC3*R  is 
arranging  for  the  developonent,  periodic 
review,  and  updatii^  of  clinically 
relevant  guidelines  that  may  be  used  by 
physicians,  other  health  care 
practitioners,  educators,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
clinically  manag^.  Based  on  the 
guidelines  produced,  AHCPR  oversees 
development  of  medical  review  criteria, 
standards  of  quality,  and  performance 
measures. 

Section  912  of  the  Act  (42  U.S£. 
299b-1(b)),  as  amended  1^  Public  Law 
102—410,  requires  that  the  guidelines; 
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1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health  care 
practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers; 

3.  Be  presented  in  treatment-specific 
or  condition  specific  forms  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available  and 
reliable. 

Section  913  of  the  Act  (42  U.S.C. 
299b-2)  describes  two  mechanisms 
through  which  AHCPR  can  arrange  for 
development  of  guidelines:  1. 
Multidi.sciplinary,  private  sector  panels 
of  qualified  experts  and  health  care 
consumers  may  be  convened;  and  2. 
Contracts  may  be  awarded  to  public  and 
private  non-profit  organizations. 
Contractors  are  required  to  appoint 
AHCPR-approved  panels  of  experts 'hnd 
consumers  to  advise  them.  The  AHCPR 
has  elected  to  use  the  contract  process 
for  development  of  a  clinical  practice 
guideline  for  management  of  chronic 
pain:  Headache. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management  for 
the  benefit  of  a  significant  number  of 
individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and  - 
providing  treatment;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Also,  in  accordance  with  title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda' 
and  priorities  for  development  of 
guidelines. 


Panel  Nominations 

The  panel  that  will  assist  the 
contractor  in  developing  the  clinical 
practice  guideline  for  management  of 
chronic  pain:  headache  will  consist  of 
two  co-chairpersons  and  ten  to  fifteen 
other  members.  The  work  will  be 
divided  into  three  phases.  Phase  I  is 
development  of  the  clinical  practice 
guideline.  Phase  II  is  development  of 
medical  review  criteria,  standards  of 
quality,  and  performance  measures 
based  on  the  guideline.  Phase  III  is  the 
update  of  the  guideline.  One-third  of  the 
panel  members  will  rotate  off  the  panel 
after  Phase  n  of  the  contract  and  be 
replaced  prior  to  Phase  III  to  add  new 
expertise  to  the  panel. 

The  role  of  the  panel  members  is  to 
assist  the  contractor  to:  Develop  a 
decisionmaking  process;  determine  the 
focus  of  the  guideline  and  the  questions 
to  be  addressed;  advise  and  monitor  the 
review  and  analysis  of  the  scientific 
literature;  consider  and  advise  on 
principal  health  care  issues;  monitor 
and  provide  counsel  on  development  of 
medical  review  criteria,  standards  of 
quality,  and  performance  measures;  and 
review  and  approve  the  interim  and 
final  drafts  of  the  different  versions  of 
the  guideline.  The  co-chairpersons  will 
provide  leadership  to  the  panel  in 
carrying  out  these  roles. 

To  assist  in  identifying  members  for 
the  panel,  AHCPR  is  requesting 
recommendations  from  a  broad  range  of 
interested  individuals  and 
organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  physicians’  assistants, 
nurses,  nurse  practitioners,  pharmacists, 
allied  health  and  other  health  care 
practitioners,  health  care  institutions, 
and  consumers  with  pertinent 
experience  or  information.  In  making 
panel  selections,  AHCPR,  will  maintain, 
to  the  extent  possible,  a  balance  of 
individuals  selected  from  academic 
settings  and  individuals  selected 
without  full-time  academic 
appointments.  At  least  two  members  of 
this  panel  shall  be  individuals  who  do 
not  derive  their  primary  source  of 
revenue  directly  from  the  performance 
of  procedures  discussed  in  this 
guideline.  Some  participants  in  the 
guideline  process  (panel  members, 
consultants,  peer  or  pilot  reviewers) 
should  have  expertise  in  epidemiology, 
health  services  research,  or  health 
economics,  and  familiarity  with  the 
clinical  conditions  being  studied.  To  the 
extent  possible,  the  panel  should  have 
appropriate  representation  in  terms  of 
gender,  minority  populations,  and 
geographic  areas  of  the  United  States. 


The  AHCPR  is  especially  interested  in 
receiving  nominations  of  individuals 
with:  (1)  Experience  in  and/or 
commitment  to  developing  clinical 
guidelines,  medical  review  criteria, 
standards  of  quality,  and  performance 
measures;  (2)  relevant  training  and 
clinical  experience;  (3)  relevant 
experience  in  basic  and/or  clinical 
research  in  pain  management, 
particularly  of  headache  pain,  including 
publication  of  relevant  peer-reviewed 
articles:  (4)  demonstrate  interest  in 
quality  of  care,  medical  outcomes,  and 
medical  eftectiveness;  (5)  knowledge  of 
the  epidemiology  of  headaches;  (6) 
experience  in  health  services  research  or 
health  economics,  with  expertise  in  the 
areas  of  chronic  pain  and/or  headache; 
and  (7)  personal  experience  of  chronic 
headache  pain,  either  as  a  patient, 
family  member,  friend  of  a  patient,  or  as 
a  person  who  actively  works  with 
consumer  groups  interested  in  chronic 
pain  management,  particularly  with 
reference  to  headaches.  Nominees 
should  have  no  substantial  ftnancial 
interests  or  professional  afftliations  that 
would  signiftcantly  jeopardize  the 
integrity  of  the  guideline  development 
process  or  the  final  products. 

This  notice  requests  nominations  of 
qualified  individuals  to  serve  on  the 
panel  as  members  or  as  co-chairpersons. 
The  functions  of  the  panel  co¬ 
chairpersons  are  critical  to  the  process 
of  developing  guidelines.  Co¬ 
chairpersons  provide  leadership 
regarding  methodology,  literature 
review,  panel  deliberations,  and 
preparation  of  the  final  products. 
Nominations  for  co-chairpersons  and 
members  should  take  into  consideration 
the  criteria  specified  below,  which 
AHCPR  will  use  in  approving  ftnal 
selections: 

•  Relevant  training  and  clinical 
experience: 

•  Demonstrated  interest  in  quality 
assurance  and  research  on  the  clinical 
condition(s)  under  consideration  and 
the  related  treatment  of  the  condition(s), 
including  publication  of  relevant  peer- 
reviewed  articles: 

•  Commitment  to  the  need  to  produce 
clinical  practice  guidelines; 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns; 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  condition  in 
question;  and 

•  No  substantial  financial  interests  or 
professional  affiliations  that  would 
significantly  impair  the  scientific 
integrity  of  the  guidelines  or  final 
products. 
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Subsequent  to  approval  by  AHCPR, 
the  contractor  wrill  appoint  the  panel  co¬ 
chairpersons.  After  the  panel  co- 
chairpersons  have  been  appointed, 
nominations  hn  members  of  the  panel 
will  be  reviewed  by  the  contractor  and 
the  co-diairpersons,  prior  to  proposing 
panel  meml^rs  to  AHCPR.  Following 
AHCPR  review  and  approval  of 
proposed  members’  qualifications, 
review  of  the  overall  composition  of  the 
panel  to  ensure  representation  of  a  range 
of  expertise  and  experience,  and  review 
of  potential  conflicts  of  interest,  the 
contractor  will  appoint  panel  members. 

Nominations  should  indicate  whether 
the  individual  is  being  recommended  to 
serve  on  the  panel  as  a  co-chairperson 
or  as  a  member.  Eadi  nomination  must 
include  two  copies  of  the  individual’s 
curriculum  vitae  or  resume,  and  two 
copies  of  a  letter  of  nomination  with  a 
statement  of  the  rationale  for  the 
specific  nomination. 

To  be  considered,  nominations  must 
be  received  by  February  5, 1994,  at  the 
following  address:  Margaret  Coopey, 
Office  of  the  Ftmim  for  Quality  and 
"Effectiveness  in  Health  Care,  Agency  for 
Health  Care  Policy  and  Research,  Willco 
Building,  6000  Executive  Boulevard, 
suite  310,  Rockville,  MD  20852.  Phone; 
(301)  594-4015,  Fax:  (301)  594-4027. 

For  Additional  Information 

Additional  information  on  the  ^ 
guideline  development  process  is 
contained  in  the  AHCPR  Program  Note, 
“Clinical  Practice  Guideline 
Development,”  dated  August  1993.  This 
document  describes  AHCPR’s  activities 
with  respect  to  clinical  practice 
guidelines,  including  the  process  and 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghouse, 

P.O.  Box  8547.  Silvn'  Spring,  MD  20907; 
or  call  Toll-Free:  1-800-358-9295, 

Also,  information  can  be  obtained  by 
^contacting  the  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research,  Willco  Building,  6000 
Executive  Blvd.,  suite  310,  Rockville, 
MD  20852.  Information  about  the 
contract,  RFP  No.  282-93-0029,  can  be 
obtained  from  Michele  Trotter,  Public 
Health  Service,  Division  of  Acquisition 
Management,  Government  Acquisition 
Branch,  room  5-101,  Parklawn  Bldg., 
5600  Fishers  Lane,  Rodcville,  MD 
20857.  Requests  for  copies  of  the 
contract  solicitation  may  be  transmitted 
by  facsimile  to  Ms.  Trotter  at  301-443- 
3849. 


Dated:  December  17, 1993. 
larretl  Clinton, 

Administrator. 

(FR  Doc  93-31446  Piled  12-23-93;  8:45  am) 
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Meeting  of  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation 

AGENCY:  Agency  for  Health  Care  Policy 
and  Reseat,  HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy.  Research,  and 
Evaluation. 

DATES:  The  nreeting  will  be  c^n  to  the 
public  on  Monday,  january  24. 1994, 
from  9  a.m.  to  4:30  p.m.  A  closed 
portion  of  the  Council  will  meet  on 
Tuesday,  fanuary  25,  bom  8:30  a.m.  to 
11  a.m. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S. 
Code,  and  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  a  meeting 
closed  to  the  public  will  be  held  on 
lanuary  25. 1994,  from  8:30  a.m.  to  11 
a.m.  to  review,  discuss,  and  evaluate 
grant  applications.  The  discussion  and 
review  of  grant  applications  could 
reveal  confldential  personal 
information,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Crowne  Plaza  Metro 
Center.  775  12th  Street,  NW., 
^Washington,  DC  20005. 

VOR  FURTHER  INFORMATION  CONTACT: 
Deborah  L.  Queenan,  Executive 
Secretary  of  the  Advisory  Council  at  the 
Agmcy  for  Health  Care  Policy  and 
Reseai^,  2101  East  Jefferson  Street, 
suite  603,  Rockville,  Maryland  20852, 
(301)  594-1459. 

In  addition,  if  sign  language 
interpretation  or  other  reasonable 
accommodation  for  a  disability  is 
needed,  please  contact  Linda  Reeves, 
the  Assistant  Admini^rator  for  Equal 
Opportunity,  AHCPR,  on  (301)  594- 
6666  no  later  than  January  7, 1994. 

SUPPLEMENTARY  II^ORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299cJ  establishes 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluaticm,  The  Council  provides 
advice  to  the  Secr^ary  and  the 
Administrator,  Agency  for  Health  Care 


Policy  and  Reseerdb  (AHCm),  on 
matters  related  to  the  activity  of  AHCPR 
to  enhance  the  quality,  appropriateness, 
and  effectiveness  of  Imlth  care  services 
and  access  to  such  services  through 
scientific  research  and  the  promotion  of 
iihprovements  in  clinical  practice  and 
the  orunization,  financing,  and  delivery 
of  health  care  aervicee. 

The  Council  is  composed  of  public 
members  appointed  by  the  Secretary. 
These  memlMrs  are:  Linda  H.  Aiken, 
Ph.D.;  Edward  C  Bessey,  M.B.A.; 

Marian  F.  Bishop,  Ph.D.;  Linda  Bunies 
Bolton,  Dr.P.H.;  Joseph  T.  Curti,  M.D.; 
John  W.  Danaher,  M.D.;  David  E.  Hayes- 
Bautista,  Ph.D.;  William  S.  Kiser,  M.D.; 
Kermit  B.  Knudsen,  M.D.;  Norma  M. 
Lang,  Ph.D.;  Barbara  J.  McNeil,  M.D., 
Ph.D.;  Walter  J.  McNemey,  M.H.A.; 
Lawrence  H.  Meskin,  D.D.S..  Ph.D.: 
Theodore  J.  Phillips,  M.D.;  Louis  P. 
Rossiter,  Fli.D.;  Barbara  Starfleld,  M.D.; 
and  Donald  E.  Wilson,  M.D. 

There  also  are  Federal  ex  officio 
Members.  These  members  are: 
Administrator,  Substance  Abuse  and 
Mental  Health  Services  Administration; 
Director,  National  Institutes  of  Health; 
Director,  Centers  for  Disease  Control 
and  Prevention;  Administrator,  Health 
Care  Financing  Administration; 
CommisMcmer,  Food  and  Drug 
Administration;  Assistant  SoaeUaty  of 
Defense  (Health  Affeirs);  and  Chief 
Medical  Director,  Department  of 
Veterans  Affairs. 

II.  Agenda 

On  Monday,  January  24, 1994,  the 
open  portion  of  the  meeting  will  begin 
at  9  a.m.  with  the  call  to  or^r  by  the 
Council  Chairman.  Philip  R.  Lee.  M.D., 
Assistant  Secretary  for  Health, 
Department  of  Health  and  Human 
Services,  will  address  the  Council  on 
Health  Care  Reform  and  other 
departmental  missions.  The 
Administrator.  AHCPR,  will  provide  an 
update  on  AHCPR  activities.  The 
AHCPR  Evaluatipn  Officer  will 
conclude  the  morning  meeting  with  an 
update  on  AHCPR-supported  guideline 
evaluation  activities  followed  by  the 
Director  of  the  Office  of  Health 
Technology  Assessment’s  update  on 
AHCPR’s  technology  assessment 
criteria. 

In  the  afternoon  the  Deputy 
Administrator,  AHCPR,  and  staff  will 
discuss  the  National  Medical  ' 

Expenditure  Survey  (NMESJ.- 
Concluding  the  Monday  meeting  will  be 
a  discussion  of  two  Patient  Outcomes 
Research  Team  (PORTsJ  projects.  The 
Council  will  recess  at  4;^  p.m. 

On  Tuesday.  January  25, 1994,  the 
Council  will  be^n  the  closed  portion  erf 
the  meeting  to  review  grant  applications 
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from  8:30  a.m.  to  11  a.m.  The  meeting 
will  then  adjourn  at  11:30  a.m. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  December  16, 1993. 

|.  jarred  Clinton, 

AHininistrator. 

IFR  Doc.  93-31447  Filed  12-23-93;  8:45  am] 
aiLUNQ  CODE  4160-aO-U 


Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACF/ACYF/ 
NCS  93623-932] 

Runaway  and  Homeless  Youth 
Program,  National  Communication 
System;  Availability  of  Financial 
Assistance  for  Rscal  Year  (FY)  1994 
and  Request  for  Applications 

AGENCY:  Family  and  Youth  Services 
Bureau,  Administration  on  Qiildren, 
Youth,  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF). 

ACTION:  Announcement  of  availability  of 
Financial  assistance  and  request  for 
applications  for  the  National 
Communication  System  for  Runaway 
and  Homeless  Youth  Crisis  Hotline 
Services. 

SUMMARY:  The  Family  and  Youth 
Services  Bureau  (FYSB)  of  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  annoiuices  the 
availability  of  approximately  $826,900 
in  FY  1994  for  the  award  of  one  grant 
on  a  competitive  basis  to  operate  a 
National  Communication  System  (NCS) 
for  runaway  and  homeless  youth.  This 
announcement-  contains  all  of  the 
application  materials  needed  to  apply 
for  the  grant. 

The  purpose  of  the  NCS  is  to  provide 
information  and  referral  services  and 
crisis  counseling  to  runaway  and 
homeless  youth  and  their  families,  and 
to  assist  runaway  and  homeless  youth  in 
communicating  with  their  families  and 
with  service  providers.  The  successful 
applicant  will  be  required  to  provide 
communication  services  on  a  24  hour 
per  day,  »ven  days  per  week  basis 
throughout  the  United  States,  including 
Alaska  and  Hawaii. 

DATES:  The  closing  date  for  submission 
of  applir.ations  is  on  February  10, 1994, 
ADDRESSES;  Applications  should  be  sent 
to:  The  National  Communication 
System  for  Runaway  and  Homeless 
Youth,  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  end  Families,  Division  of 
Discretionary  Grants,  Room  341-F, 
Hubert  H.  Humphrey  Building,  200 


Independence  Avenue,  SW., 

Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anita  G.  Wright,  MSW,  Administration 
on  Children,  Youth  and  Families. 

Family  and  Youth  Services  Bureau, 
Program  Operations  Division,  P.O.  Box 
1182,  Washington,  DC  20013; 

Telephone:  (202)  205-8030. 

Part  I:  General  Information  ^ 

A.  Background  Information 

The  goals  of  the  Basic  Center  Program 
for  Runaway  and  Homeless  Youth  are: 

(a)  To  alleviate  the  problems  of  runaway 
and  homeless  youth,  (b)  to  reunite  youth 
with  their  families  and  to  encourage  the 
resolution  of  intrafamily  problems 
through  counseling  and  other  services, 
(c)  to  strengthen  family  relationships 
and  to  encourage  stable  living 
conditions  for  youth,  and  (d)  to  help 
youth  decide  upon  a  future  course  of 
action. 

To  address  the  interstate  nature  of  the 
runaway  and  homeless  youth  problem, 
the  NCS  was  initiated  in  FY  1974  as  an 
eight-month  research  and  demonstration 
grant  funded  by  the  then  Department  of 
Health,  Education  and  Welfare.  It  was 
designed  to  provide  toll-free  telephone 
services  to  runaway  youth  in  the 
contiguous  United  States.  This  project  is 
now  speciHcally  authorized  by  Part  C, 
Section  331  of  the  Runaway  and 
Homeless  Youth  Act  (as  amended). 

B.  Legislative  Authority 

The  NCS  grant  is  authorized  under 
Part  C,  Section  331  of  the  Runaway  and 
Homeless  Youth  Act  (Pub.  L.  102-586), 
42  U.S.C  5701  et  seq.  This  Act  was 
originally  enacted  as  Title  III  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974  (Pub.  L.  93—415), 
and  was  amended  by  a  number  of 
statutes,  including  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L.  100-690),  and 
‘  Public  Law  102-586.  Regulations 
governing  the  Runaway  and  Homeless 
Youth  Program  are  publi.shed  in  45  CFR 
part  1351.  The  Act  is  administered  by 
the  Family  and  Youth  Services  Bureau 
within  the  Administration  on  Children, 
Youth  and  Families,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services. 

In  accordance  with  this  legislation, 
the  NCS  grantee  must  meet  the  10 
percent  non-Federal  share  and 
confidentiality  requirements  of  Sections 
382  and  383  of  the  Runaway  and 
Homeless  Youth  Act.  Section  382  of  the 
Act  is  explained  in  Section  G  of  Part  I 
of  this  announcement;  Section  383  of 
the  Act  strictly  prohibits  the  disclosure 
or  transfer  of  records  containing  the 
identity  of  individual  youths  to  any 


person  or  to  any  public  or  private 
agency. 

C.  Program  Purpose 

The  overall  purpose  of  the  NCS  is  to 
link  youth  with  a  family  member  and/ 
or  an  available  resource  that  can  provide 
and/or  assist  the  youth  in  acquiring 
needed  services.  To  fulfill  this  purpose, 
the  System  must  include: 

(1)  A  neutral  and  available  channel  of 
communication  through  which  runaway 
and  homeless  youth  may  re-establish 
contact  with  their  parents  or  guardians; 

(2)  The  identification  of  resources 
available  to  runaway  and  homeless 
youth  in  the  area  in  which  the  youth  are 
located; 

(3)  The  identification  of  home- 
community  resources  to  assist  young 
people  who  are  contemplating  running 
away  and  who  contact  the 
communication  system  before  they  run; 

(4)  The  provision  of  crisis 
intervention  counseling  to  clients,  when 
appropriate,  to  address  problems  and/or 
issues  surfaced  during  the  telephone 
contact:  and 

(5)  The  provision  of  a  service  by 
which  families/guardians  may  leave 
messages  for  runaways  and  which 
provide  families/guardians  with  advice 
and  referrals  to  agencies  which  might 
assist  them. 

D.  Eligible  Applicants 

Any  State,  unit  of  local  government, 
combination  of  units  of  local 
government,  public  or  private  agency, 
organization,  institution,  or  other  non¬ 
profit  entity  is  eligible  to  apply  for  these 
funds.  Federally  recognized  Indian 
Tribes  are  eligible  to  apply.  Non- 
Federally  recognized  Indian  Tribes  and 
urban  Indian  organizations  are  also 
eligible  to  apply  for  grants  as  private, 
non-profit  agencies. 

Section  331  of  the  Act  requires  that 
priority  be  given  to  applicants  that  have 
documented  experience  in  providing 
telephone  services  to  runaway  and 
homeless  youth. 

E.  Availability  of  Funds 

The  Family  and  Youth  Services 
Bureau  (FYSB)  will  award  one  grant  of 
approximately  $826,900  in  FY  1994  for 
the  operation  of  a  National 
Communication  System.  Non¬ 
competitive  continuation  grant  awards 
for  each  of  years  two  through  five  will 
be  approximately  $900,000. 

F.  Duration  of  Project 

The  Family  and  Youth  Services 
Bureau  will  award  one  new  grant  for  a 
National  Communication  System  for  up 
to  give  years  (60-month  project  period). 
The  initial  grant  award,  made  on  a 
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competitive  basis,  will  cover  a  one  year 
(12-month)  budget  period.  Applications 
for  continuation  grants  beyond  the  first 
budget  period,  but  within  the  60-month 
project  period,  will  be  considered  in 
subsequent  years  in  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  performance  oT  the 
grantee  and  determination  that 
continued  would  be  in  the  best  interest 
of  the  government. 

G.  Grantee  Share  of  the  Project 

The  Runaway  and  Homeless  Youth 
Act  requires  a  non-Federal  matching 
requirement  of  ten  percent  of  the  total 
Federal  funds  awarded.  For  example,  a 
project  requesting  $826,900  in  Federal 
funds  for  the  first  year  budget  period 
must  include  a  match  of  at  least  $82,690 
during  the  first  year  (10%  of  the  Federal 
share).  The  non-Federal  share  may  be 
met  by  cash  or  in-kind  contribution. 
Federal  funds  provided  to  States  and 
services  or  other  resources  purchased 
with  Federal  funds  may  not  be  used  to 
match  project  grants.  Applicants  which 
do  not  provide  the  required  percentage 
of  non-Federal  share  will  not  be  funded. 

ParLiI:  Evaluation  Criteria 

The  five  criteria  that  follow  will  be 
used  to  review  and  evaluate  each 
application  and  should  be  used  in 
developing  the  program  narrative.  The 
point  values  following  each  criterion 
heading  indicate  the  numerical  weight 
each  criterion  will  be  accorded  in  the 
review  process. 

Criterion  1.  ObjectTves  and  Need  for 
Assistance  (15)  Points).  Pinpoint  any 
relevant,  economic,  social,  financial, 
institutional  or  other  problems  requiring 
a  solution.  Demonstrate  the  need  for  the 
assistance  and  state  the  goals  of  service 
objectives  of  the  project.  Supporting 
documentation  or  other  testimonies 
from  concerned  interest  other  than  the 
applicant  may  be  used.  Give  a  precise 
location  of  the  project  site(s)  and  area(s) 
to  be  served  by  the  proposed  project. 
Maps  or  other  graphic  aids  may  be 
attached.  (The  applicant  should  refer  to 
Part  I.  Section  C  of  this  announcement 
for  a  description  of  this  program’s 
purposes.) 

Criterion.  2.  Results  or  Benefits 
Expected  (20  Points).  Identify  the  results 
and  benefits  to  be  derived  from  the 
project.  State  the  numbers  of  runaway 
and  homeless  youth  and  their  families 
to  be  served,  and  describe  the  types  of 
quantities  of  services  to  be  provided. 
Identify  the  kinds  of  data  to  be  collected 
and  maintained,  and  discuss  the  criteria 
to  be  used  to  evaluate  the  results  and 
success  of  the  project. 

Criterion  3.  Approach  (35  Points). 
Outline  a  plan  of  action  pertaining  to 


the  scope  of  the  project  and  detail  how 
the  proposed  work  will  be 
accomplished.  Describe  any  unusual 
features  of  the  project,  such  as 
extraordinary  social  and  community 
involvement,  and  how  the  project  will 
be  maintained  after  termination  of 
Federal  support.  Explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved. 

Criterion  4.  Staff  Background  and 
Organizational  Experience  (20  or  25 
Points).  List  each  organization, 
cooperator,  consultant,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 
Summaries  the  background  and 
experience  of  the  project  director  and 
key  project  staff  and  the  history  of  the 
organization.  Demonstrate  the  ability  to 
effectively  managed  the  project  and  to 
coordinate  activities  with  other 
agencies.  Applicants  are  encouraged  to 
discuss  staff  and  organizational 
experience  in  working  with  runaway 
and  homeless  youth.  (Applicants  may 
refer  to  the  staff  resumes  and  to  the 
Organizational  Capability  Statement 
included  in  the  submission.)  Legislation 
authorizing  the  NCS  requires  that 
priority  for  funding  be  given  to 
applicants  that  have  experience  in 
providing  telephone  services  to 
runaway  and  homeless  youth. 

Therefore,  applicants  with  at  least  three 
years  of  documented  experience 
providing  crisis  intervention  counseling 
services  to  runaway  and  homeless  youth 
using  an  existing  telecommunications 
system  may  be  awarded  up  to  25  points. 
Applicants  without  such  experience 
still  be  awarded  a  maximum  of  20 
points  for  this  criterion. 

Criterion  5.  Budget  Appropriations 
(10  Points.)  Demonstrate  that  the 
project’s  costs  (overall  costs,  average 
cost  per  youth  served,  costs  for  different 
services)  are  reasonable  in  view  of  the 
anticipated  results  and  benefits. 
(Applicants  may  refer  (1)  to  the  budget 
information  on  presented  in  Standard 
Forms  424  and  424A  and  in  the 
associated  budget  justification,  and  (2) 
to  the  results  or  benefits  expected  as 
identified  under  Criterion  2.) 

The  Program  Narrative  information 
provided  by  the  applicant  in  response  to 
the  minimum  responsibilities  of  the 
grantee  identified  in  Part  III  of  this 
announcement  must  be  organized  and 
presented  according  to  the  above  five 
evaluation  criteria. 


Part  ni:  Minimum  Responsibilities  of 
the  Grantee 

In  addressing  the  evaluation  criteria 
outlined  in  Part  II  of  this 
announcement,  each  applicant  must 
address  the  following  items,  on  a 
nationwide  basis,  in  the  program 
narrative  section  of  their  application. 

Objectives  and  Need  for  Assistance 

•  The  applicant  must  specify  the 
goals  and  objectives  of  the  program  and 
state  how  implementation  will  fulfill 
the  purposes  of  the  legislation  identified 
in  Part  I  of  this  announcement. 

•  The  applicant  must  demonstrate  the 
need  for  the  proposed  program  by 
discussing  the  major  issues  and 
problems  related  to  runaway  and 
homeless  youth  and  their  use  of  hotline 
services,  the  availability  of  existing 
hotline  services  and  how  the  proposed 
program  would  help  resolve  the  issue/ 
problems  identified  and  augment 
existing  services. 

•  The  applicant  must  provide 
descriptive  information  on  the  overall 
national  availability  of  information, 
referral,  and  crisis  counseling  services 
to  runaway  and  homeless  youth. 

•  The  applicant  must  discuss  existing 
non-hotline  services  for  runaway  and 
homeless  youth  and  how  the  applicant 
would  work  with  such  agenctbs  and 
organizations  to  help  ensure  that  callers 
are  properly  assisted. 

•  The  applicant  must  provide,  in 
graphic  form,  the  layout  of  the  physical 
facility  where  the  services  would  be 
provided,  focusing  on  the  telephone 
stations  and  computer  terminals. 

Results  and  Benefits  Expected 

•  The  applicant  must  indicate  the 
number  of  runaway  and  homeless  youth 
callers  and  their  families  to  be  assisted 
annually  under  each  component  of  the 
proposed  services,  e.g.:  Crisis 
counseling,  referrals,  conference  calling 
and  other  proposed  services. 

•  The  applicant  must  indicate  the 
volume  of  information,  crisis 
counseling,  referrals,  conference  calling 
and  other  services  proposed. 

•  The  applicant  must  discuss  the 
anticipated  impact  and  benefit  of  these 
services  upon  runaway  and  homeless 
youth  and  upon  the  existing  network  of 
national  and  local  runaway  and 
homeless  youth  service  providers. 

•  The  applicant  must  discuss  the 
anticipated  results  of  the  various 
methods  which  would  be  employed  to 
promote  awareness  of  the  NCS  among 
youth,  service  providers  and  the  general 
community. 

Approach 

Services: 
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•  The  applicant  must  describe  the 
methods  that  would  be  used  to  ensure 
that  the  NCS  is  a  neutral  and 
confidential  telephone  infoimation, 
referral,  and  crisis  intervention  service 
available  to  runaway  and  homeless 
youth  and  their  families. 

•  The  applicant  must  describe  the 
proposed  communication  system  and 
explain  how  it  would  operate  24  hours 
a  day,  365  days  a  year,  how  it  would  be 
.staffed  using  trained  (paid  and/ 
volunteer)  individuals;  and  its  technical 
capacity  to  handle  at  least  250,000  calls 
each  year. 

•  The  applicant  must  describe  its 
technical  capacity  to  assist  other  youth- 
serving  agencies  in  delivering  more 
effective  services.  This  would  include 
maintaining  an  extensive  and  current 
resource  listing  and  the  ability  to 
facilitate  communication  among  service 
providers  about  speciHc  cases  to  ensure 
continuity  of  services. 

•  The  applicant  must  describe  the 
approach  for  maintaining  and  utilizing 
trained  paid  and  volunteer  individuals 
who  would  provide  crisis  intervention 
cou  nseli  ng  services. 

•  The  applicant  must  describe  its 
plan  for  establishing  and  maintaining 
.service  linkages  with  Federally  and  non- 
Federally  funded  youth  service  ^ 
providers  and  with  other  hotline 
services  for  youth-at-risk  for  the  purpose 
of  making  appropriate  referrals  and 
facilitating  communication  between  and 
among  service  providers. 

•  The  applicant  must  describe  its 
plans  for  conducting  outreach  and 
public  education  activities  throughout 
the  United  States  to  increase  awareness 
and  visibility  of  the  NCS  and  its 
services. 

•  The  applicant  must  discuss 
potential  approaches  and  plans  for 
minimizing  .such  problems  as  crank/ 
ob.sc.ene  calls  and  busy  signals. 

Adminstration: 

•  The  applicant  mu.st  describe  the 
procedures  that  would  be  used  to 
recruit,  train  and  supervise  the  staff/ 
volunteers  that  would  receive  and 
manage  the  telephone  calls. 

•  The  applicant  must  describe  the 
procedures  that  would  be  used  to  ensure 
adequate  telephone  coverage  with  paid 
staff  supervision  on  a  24-hour,  seven- 
days  per  week  basis. 

•  The  applicant  must  describe  the 
telephone  system  that  would  be  used  to 
provide  the  service,  its  capabilities  and 
any  shortcomings,  information  such  as 
the  number  of  incoming  and  outgoing 
lines,  calls  conferencing,  and  service 
integration  with  computers. 


Staff  Background  and  Organizational 
Experience 

•  The  applicant  must  include  a  brief 
description  of  the  organization  and  its 
related  experience  since  priority  for 
funding  will  be  given  to  agencies  and 
organizations  that  have  documented 
experience  in  providing  telephone 
services  to  runaway  and  homeless  youth 
(See  Evaluation  Criterion  4). 

Information  on  the  applicant’s 
capability  to  carry  out  the  proposed 
project  should  also  be  provided. 

•  The  applicant  must  include  a 
description  of  current  and  proposed 
staff  skills  and  knowledge  regarding 
runaway  and  homeless  youth  and 
indicate  how  staff  would  be  utilized  in 
achieving  the  goals  and  objectives  of  the 
program.  Information  on  proposed  staff 
training  and  brief  resumes  or  job 
descriptions  should  be  included. 

•  The  applicant  must  describe 
procedures  for  strictly  prohibiting  the 
disclosure  or  transfer  of  records 
containing  the  identity  of  individual 
youths  to  any  person  or  to  any  public 
or  private  agency. 

•  The  applicant  must  describe  the 
staffing  pattern  that  would  be  used  to 
ensure  that  well-trained  personnel 
would  be  assigned  to  each  shift. 

•  The  applicant  must  describe  how 
support  would  be  sought  to  continue  the 
project  at  the  conclusion  of  the  Federal 
grant  period. 

Budget  Appropriateness 

•  The  applicant  must  discuss  and 
justify  the  costs  of  the  proposed  project 
in  terms  of  number  of  youth  that  would 
be  served,  the  types  and  quantities  of 
services  that  would  be  provided,  and 
the  anticipated  outcomes  for  the  youth. 

•  The  applicant  must  describe  the 
Fiscal  control  and  accounting 
procedures  that  would  be  used  to  ensure 
prudent  use,  proper  disbursement,  and 
accurate  accounting  of  the  funds 
received  under  this  program 
announcement. 

•  The  applicant  mu.st  describe  its 
plan  for  taking  maximum  advantage  of 
private  sector  resources  to  enhance  the 
overall  program.  Such  discussion 
should  be  over  and  above  the  required 
non-Federal  share  requirement  of  this 
announcement. 

Part  IV.  Application  Process 

A.  Assistance  to  ProspHective  Grantees 

The  Administration  on  Children, 
Youth  and  Families  in  Washington,  D.C. 
will  attempt  to  respond  to  any  questions 
about  information  contained  in  this 
announcement  (see  address  at  the 
beginning  of  this  announcement). 


B.  Application  Bequirements 

To  be  considered  for  a  grant  under 
this  program,  applications  must  be 
submitted  on  the  forms  provided  at  the 
end  of  this  announcement  (see  Part  VI, 
Appendix  A  of  this  announcement)  and 
in  accordance  with  the  guidance 
provided  herein.  The  application  must 
be  signed  by  an  individual  authorized  ' 
both  to  act  on  behalf  of  the  applicant 
agency  and  to  assume  responsibility  for 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

All  applicants  must  indicate,  in  their 
applications,  their  willingness  to  fiilly 
cooperate  in  any  data  collection  and 
research  efforts  mandated  by  the 
Administration  for  Children  and 
Families. 

If  more  than  one  agency  is  involved 
in  submitting  a  single  application,  one 
entity  must  be  identified  as  the 
applicant  organization  which  would 
have  legal  responsibility  for 
administering  the  grant. 

C.  Paperwork  Beduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  and  recordkeeping 
requirements  in  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  by  OMB. 

D.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  order  (E.O.)  12372, 
“Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
“Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.” 
Under  the  E.O.,  States  may  design  their 
own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

Ail  States  and  Territories  except 
Alabama,  Alaska,  Hawaii,  Idaho, 

Kansas,  Louisiana,  Minnesota,  Montana, 
Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  Virginia,  Washington, 
American  Samoa  and  Palau  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  16  jurisdictions  ne^  take  no 
action  regarding  E.0. 12372. 
Applications  for  projects  to  be 
admini.stered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
'  requirements  of  E.0. 12372.  Otherwise, 
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applicants  must  contact  their  SPOCs  as 
soon  as  possible  to  alert  them  to  the 
prospective  application's  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  early  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  date  of  contact  if  no 
submittal  is  required)  6n  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  hew  or 
competing  continuation  awards. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  ofhcial  State  process 
recommendations  which  they  intend  to 
trigger  the  “accommodate  or  explain” 
rule. 

When  comments  are  submitted 
directly  to  ACF,  they  must  be  addressed 
to:  Runaway  and  Homeless  Youth 
Programs/NCS,  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  200  Independence 
Avenue,  SW.,  room  341-F.2,  Hubert  H. 
Humphrey  Building,  Washington,  DC 
20201.  Attn:  Maiso  Bryant. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Part  VI,  Appendix  B  of  this 
announcement. 

E.  AvaUability  of  Forms  and  Other 
Materials 

A  copy  of  the  forms  required  to  be 
submitted  as  part  of  each  application  for 
the  NCS  grant  and  instructions  for 
completing  the  application  are  provided 
in  Part  VI,  Appendix  A.  A  description 
of  the  current  NCS  as  well  as  a 
description  of  the  National 
Clearinghouse  on  Runway  and 
Homeless  Youth  are  presented  in  Part 
VI,  Appendices  C  and  D.  Addresses  of 
the  State  Single  Points  of  Contact 
(SPOCs)  to  which  applicants  must 
submit  review  copies  of  their  proposals 
are  listed  in  Part  VI,  Appendix  B. 

Legislation  referenced  in  Part  I, 
Section  B  of  this  announcement  may  be 
found  in  major  public  libraries  and  at 
the  ACF  Regional  Offices  listed  in  Part 
VI,  Appendix  E  at  the  end  of  this 
announcement. 

Additional  copies  of  this 
announcement  may  be  obtained  from 
the  ACF  Regional  Offices  or  by  calling 


the  telephone  number  listed  at  the 
beginning  of  this  announcement. 

F.  Application  Consideration 

All  applications  which  are  complete 
and  conform  to  the  requirements  of  this 
program  announcement  will  be  subject 
to  a  competitive  review  and  evaluation 
process  against  the  specific  criteria 
outlined  in  Part  II  of  this 
announcement.  In  responding  to  the 
criteria,  applicants  should  address  the 
specific  Minimum  Responsibilities  of 
the  Grantee  contained  in  Part  III  of  this 
announcement.  This  review  will  be 
conducted  in  Washington,  DC  by  non- 
Federal  experts  knowledgeable  in  the 
areas  of  youth  development  and/or 
human  service  programs.  All 
applications  will  be  reviewed  as  a  part 
of  a  national  competition. 

The  non-Federal  experts  will  review 
the  applications  based  on  the  Evaluation 
Criteria  listed  in  Part  11  of  this 
announcement  and  the  specific 
Minimum  Responsibilities  of  the 
Grantee  contained  in  Part  III  of  this 
announcement  and  will  assign  a  score  to 
each  application.  The  results  of  the 
competitive  review  will  be  analyzed  by 
Federal  staff  who,  in  consultation  with 
ACF  Regional  officials,  will  select  the 
application  to  be  recommended  for 
funding  to  the  Commissioner,  ACYF. 

The  Commissioner  will  make  the  final 
selection  of  the  applicant  to  be  funded. 
As  required  by  the  runaway  and 
homeless  youth  legislation  (Section 
331),  priority  for  funding  will  be  given 
to  grant  applicants  that  have  experience 
in  providing  telephone  services  to 
runaway  and  homeless  youth. 

In  addition  to  the  scores  assigned  by 
the  non-Federal  reviewers,  the 
Commissioner  also  may  elect  to 
consider  an  applicant’s  past 
performance  in  providing  services  to 
runaway  and  homeless  youth  and  may 
elect  not  to  fund  any  applicant  known 
to  have  management,  fiscal  or  other 
problems  which  make  it  unlikely  that  it 
would  be  able  to  provide  effective 
services. 

It  is  anticipated  that  the  successful 
applicant  will  receive  notice  of  a  grant 
award  by  February  1994.  The  successful 
applicant  will  be  notified  through  the 
issuance  of  a  Financial  Assistance 
Award  which  will  set  forth  the  amount 
of  funds  granted,  the  terms  and 
conditions  of  the  grant,  the  effective 
date  of  the  grant,  the  budget  period  for 
which  support  will  be  given,  the  non- 
Federal  share  to  be  provided,  and  the 
total  project  period  for  which  support  is 
contemplated. 

Organizations  whose  applications  will 
not  be  funded  will  be  notified  of  that 
decision  in  writing  by  the  • 


Commissioner  of  ACYF.  Every  effort 
will  be  made  to  notify  all  unsuccessful 
applicants  as  soon  as  possible  after  final 
decisions  are  made. 

Part  V.  Application  Assembly  and 
Submission 

A.  Contents  of  Application 

Each  application  must  contain  the 
following  items  in  the  order  listed: 

1.  Application  for  Federal  Assistance 
(Standard  Form  424,  REV  4-88)  (page  i). 

2.  Budget  Information  (Standard  Form 
424A,  REV  4-88)  (pages  ii-iii). 

3.  Budget  Justification  (Type  on 
standard  size  plain  white  paper  )  (pages 
iv-v). 

4.  Assurances — ^Non-Construction 
Programs  (Standard  Form  424B,  REV  4- 
88)  (pages  ix-x). 

5.  Certification  Regarding  Lobbying 
(page  xi). 

6.  Program  Narrative  Statement  (pages 
1  and  following;  30  pages  maximum, 
double-spaced).  SPEQAL  NOTE: 
APPUCANTS  ARE  STRONGLY 
ENCOURAGED  TO  LIMIT  THE 
PROGRAM  NARRATIVE  STAl'EMENT 
PORTION  OF  THE  APPUCATION  TO 
30  DOUBLE-SPACED  PAGES. 

7.  Organizational  Capability 
Statement. 

8.  Supporting  Documents  (pages  SD- 
1  and  following;  10  pages  maximum, 
exclusive  of  letters  of  support  or 
agreement). 

B.  Instructions  for  Preparing 
Application  Components 

1.  Standard  Forms  424  and  424A: 
Follow  the  instructions  in  Part  VI, 
Appendix  A.  In  Item  8  of  Form  424, 
check  "New.”  In  Item  10  of  the  424, 
clearly  identify  the  Catalog  of  Federal 
Domestic  Assistance  Program  Number 
and  Title  for  the  program  (#93.623, 
Runaway  and  Homeless  Youth  Program, 
National  Communication  System). 

2.  Budget  Justification:  Provide 
breakdowns  for  major  budget  categories 
and  justify  significant  costs.  List 
amounts  and  sources  of  all  funds,  both 
Federal  and  non-Federal,  that  would  be 
used  for  this  project. 

3.  Standard  Form  424B,  Certification 
Regarding  Drug-Free  Workplace, 
Certification  Regarding  Debarment,  and 
Certification  Bearding  Lobbying.  Of 
these  forms,  only  the  Standard  Form 
424B  and  the  Certification  Regarding 
Lobbyitig  need  to  be  signed  and 
returned  with  the  application. 

4.  Program  Narrative  Statement:  The 
Evaluation  Criteria  in  Part  II  must  be 
used  to  organize  the  Narrative.  All  of  the 
specifics  contained  in  Part  III,  Minimum 
Responsibilities  of  the  Grantee,  must  be 
addressed. 
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.  5.  Organizational  Capability 
Statement:  Applicants  must  provide  a 
description  (no  more  than  three  pages, 
douhle-spaced)  of  how  the  applicant 
agency  is  organized  and  the  types, 
quantities  and  costs  of  services  it 
provides,  including  services  to  clients 
other  than  runaway  and  homeless 
youth.  Provide  an  organizational  chart 
showing  any  superordinate,  parallel,  or 
subordinate  agency  relationships. 
Summarize  the  purposes,  clients  and 
overall  budgets  of  these  other  agencies. 

If  the  agency  has  multiple  sites,  list 
these  sites.  Indicate  whether  the  agency 
is  currently  a  recipient  of  funds  from  the 
Administration  on  Children,  Youth  and 
Families  for  services  to  runaway  and 
homeless  youth.  Show  how  the  services 
*  supported  by  these  funds  are  or  would 
be  integrated  with  the  existing  services. 
Discuss  the  experience  of  the  applicant 
organization  in  providing  services  to 
runaway  and  homeless  youth. 

6.  Supporting  Documentation:  Ten, 
double-spaced  pages  is  the  maximum 
acceptable  for  supporting 
documentation,  exclusive  of  letters  of 
support  or  agreements.  These 
documents  might  include  resumes, 
newsclippings,  and  evidence  of  the 
program’s  efforts  to  coordinate  youth 
services  at  the  local  level.  ^ 

Documentation  in  excess  of  the  ten-page 
limit  will  not  be  reviewed.  Applicants 
may  include  as  many  letters  of  support 
or  agreement(s)  as  are  appropriate. 

C.  Application  Submission 

To  be  considered  for  a  grant,  each 
applicant  must  submit  one  signed 
original  and  two  additional  copies  of  the 
grant  application;  including  all 
attachments,  to  the  application  receipt 
point  specihed  below.  The  original  copy 
of  the  application  must  have  original 
signatures,  signed  in  black  ink  only. 

Each  copy  must  be  stapled  (back  and 
front]  in  the  upper  left  comer.  All 


copies  of  a  single  application  must  be 
submitted  in  a  single  package. 

Because  each  application  will  be 
duplicated  by  the  government, 
applicants  should  not  use  or  include 
separate  covers,  binders,  clips,  tabs, 
plastic  inserts,  maps,  brochures  or  any 
other  items  that  cannot  be  processed 
easily  on  a  photocopy  machine  with  an 
automatic  feed.  Do  not  bind,  clip,  fasten 
or  in  any  way  separate  subsections  of 
the  application,  including  supporting 
documentation. 

1.  Closing  Date  for  the  Receipt  of 
Applications 

The  closing  date  for  receipt  of 
applications  for  the  grant  program 
contained  in  this  announcement  on 
Februai7  10, 1994. 

Applications  must  be  submitted  to  the 
following  address:  Department  of  Health 
and  Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  200  Independence 
Avenue,  SW.,  room  341-F,  Washington, 
DC  20201.  Attn:  Maiso  Bryant,  ACF-94- 
ACYF/National  Communication  System. 
(Hand  delivered  applications  will  be 
accepted  during  the  normal  working 
hours  of  9  a.m.  to  5:30  p.m.,  Monday 
through  Friday.) 

2.  Deadline  for  Submission  of 
Applications 

a.  Deadline.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

.  i.  Received  on  or  before  the  deadline 
date  at  the  above  address,  or 

ii.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review  under 
DHHS  GAM  1-62.  (Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service  as 
proof  of  timely  mailing.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing.) 


b.  Late  applications.  Applications 
which  do  not  meet  the  criteria  stated 
above  are  considered  late  applications. 
The  Administration  for  Children  and 
Families  will  notify  each  late  applicant 
that  its  application  will  not  be 
considered  in  the  current  competition. 

c.  Extension  of  deadline.  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  earthquakes,  floods  or  hurricanes, 
etc.,  or  when  there  is  a  widespread 
disruption  of  the  mails.  However,  if 
ACF  does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

3.  Checklist  for  a  Complete  Application 

— One  original  application  signed  in 
black  ink  and  dated  plus  two  copies; 
— A  completed  SPOC  certification  with 
the  date  of  SPOC  contact  entered  in 
item  16  on  page  1  of  SF  424,  if 
applicable. 

— SF  424  (The  original  application  must 
have  the  word  “ORIGINAL”  hand 
printed  in  bold  block  letters  at  the  top 
margin  of  its  SF  424. 

— SF  424A; 

— Budget  Justification; 

— SF  424B; 

— Certification  Regarding  Lobbying; 

— Program  Narrative  Statement 
(maximum  of  30  double-spaced 
pages); 

— Organizational  Capability  Statement 
(maximum  of  three  pages  double¬ 
spaced);  and 

— Supporting  Documents  (maximum  of 
10  pages  double-spaced). 

(Catalog  of  Federal  Domestic  Assistance 
Number  93.623,  Runaway  and  Homeless 
Youth  Program-National  Communication 
System.) 

Dated:  November  22, 1993. 

Joseph  A.  Motlola, 

Acting  Commissioner,  Administration  on 
Children.  Youth  and  Families. 
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InsIructiolU  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
aimment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant’s 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter  . 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change4n  the 
Federal  Government’s  flnancial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet,  if  appropriate  (e.g , 
construction  or  real  property  projects),  attach 
a  map  showing  proj^  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
Intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body’s  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant’s  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILLING  cooe  4tS4-01-M 
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InstrucdoiM  for  the  SF-424A 
Genanl  Instructions 

This  form  is  designed  so  that  application 
can  he  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantw  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grants  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  B  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a*k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b) — For 
applications  pertaining  to  a  single  Federal 
grant  program  (Federal  Domestic  Assistance 
Catalog  number)  and  not  requiring  a 
functjonal  or  activity  breakdown,  enter  on 
Line'  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  nonn 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  s'ommary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) — For 
new  applications,  leave  Columns  (c)  and  (d) 
blank.  For  each  line  entry  in  Columns  (a)  and 
(b),  enter  in  Columns  (e),  (f),  and  (g)  the 
appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year).  . 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 


For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Colunms  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Fedeial)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Coliunns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 
Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  S.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 
Section  C  Non-Federal  Resoiuces 
Lines  8-11 — ^Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — ^Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c>-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  of  each  Columns 
(b)-(e).  The  amount  in  Column  (e)  should  be 
equal  to  the  amount  on  Lina  5,  Column  (f), 
S^ion  A. 


Section  D.  Forecasted  Cash  Needs 
line  13 — Enter  the  amount  cash  needed  by 
quarter  from  the  grantor  agency  driring  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sorirces  needed  by  quarter  during  the 
first  year. 

Line  15 — ^Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  B.  Budget  Estimates  of  Federal  Fimds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — ^Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — ^Use  this  sp>ace  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
ordinary  or  to  explain  the  details  as  required 
by  the  Federal  grantor  agency. 

Line  22 — ^Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amoimt  of  the  base  to 
which  the  rate  is  supplied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 
OMB  Approval  No.  0348-0040 
Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may^require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  mianagement  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authori^  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  establish  safeguards  to  prohibit 
employees  from  \ising  weir  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organiz^lionai 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C  $$4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  oim 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM’s  Standards 
for  a  Merit  System  of  Persoimel 
Administration  (5  CF.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to;  (a)  Title  VI  of  the  Civil 
RighU  Act  of  1964  (P.L  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C  $$  1681-1683,  and  1685-1686), 
which  prohibits-discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C  $  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C  $$6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91-618),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 

$$  523  and  527  of  the  Public  Health  Service 
Act  of  19‘12  (42  U.S.C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  $  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  pruticipation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  $$  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
$$  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.Q  $  276c  and  18  U.S.C  $$  874),  and  the 


Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C  $$  327-333),  reading  labor 
standards  for  federally  asalirted  ocmstnictfon 
subagreements. 

10.  Will  comply,  if  applicable,  with  fkxxl 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L  93-234)  whidi  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  whitm  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measxues 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
hcilities  pursuant  to  E0 11738;  (c)  protection 
of  %vetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  $$  1451  et  seq.);  (0  conformity  of 
Federal  actions  to  State  (Qear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C  $  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  $$  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.Q 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  $$4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  thd  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  pn^ram. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 


Date  Submitted 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants, 

Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  C^ongress,  an  officer  or 
employee  of  (Congress,  or  an  employee 
of  a  Member  of  Ciongress  in  connef:tion 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form — ^LLL,  “Disclosure  Form  to  Report 
Lobbying,'*  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  tr^saction  imposed  by  section 
1352,  title  31.  U.S.  C]ode.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  dvil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
'  failure. 
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State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  coimection  with  this 


commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Fonn-4JX  “Disclosure  Form 
to  Report  Lobbying.”  in  accordance  with 
its  instruction. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 


less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

Title  ■ 

Organization 

Date 

BILLING  CODE  41M-01-«I 
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O®  •.059YWC  ACT*vrr*ss 

Complete  this  form  to  dwefoM  lobbying  aaMtlet  purauant  to  31  U.S.C  1352 
(See  reverie  for  public  burden  diidocure.) 


1.  Type  of  Toderal  AcIIok 

□  a.  conbact 
b.  grant 

c  oooporatiua  agraoment 
d.  loan 


2.  StatoB  of  Ndcral  Actioo: 

□  a.  Udfoffer/applicatioft 
b.  initial  award 
c  poit-award 


f.  Joan 


4.  Nanwandi 

□  Prime 


o.  loan  guarantee 
f.  loan  Ntiurance 


of  Reporting  Entity: 

O  Suba«vardee 

Tier  ____ ,  ifkmmrr. 


X  Report  Typr 

□  a.  initial  mine 
b.  ntaterial  change 
For  Material  Change  Oidy: 

quarter 

■  date  of  laat  leoert 


S.  M  Reporting  Imhy  in  Mo.  4  la  Inbawatdaa.  Enter  Name 
and  AddrcM  of  Prime: 


LSLT 


Dialiict  If  fonorvn: 


X  Federal  Departnwnl/Agency: 


Conercaaional  Drilrict,  ifkmtwn: 


7.  Fcdceal  Program  Name/Deicriptiem 


t.  Federal  Acden  NnnibeM  H  known: 


CFOA  Number.  M  appUablt: 


t.  Anrard  AomoM.  If  known 
$ 


10.  a.  Marne  and  iddraw  of  Lobbying  EntHy 
(d  indwidual.  lut  nmn,  knt  ntmo.  MIh 

•« 

Omdt  ContinMtwt  Jr>#« 

b.  indMdoali  Petfewniae  Servkea  linduding  addnu  it 
dt'IFerent  bom  No.  %0u 
(tut  namt,  first  name,  M/A 

« 

11.  AmoonI  of  Paymeid  febedt  aff  that  oppi^j: 

IX  Type  of  PaymaiO  (chock  ad  (bat  appfyk 

5  □  artual  □  nianned 

□  a.  retainer 

□  b.  one»titne  fee 

IX  Form  of  Paymomfebeeft  aff  diet  opplyl: 

□  c  eemminion 

□  a.  cash 

□  d.  contingent  fee 

□  b.  hvhind:  apedfy:  nature 

□  e.  deferred 

□  f.  other;  tpedfy: 

value 

14b  Rrkf  Oeicriplien  of  latefoei  Paiformed  or  to  be  Parformed  and  Datcto)  of  Servloc.  biclndlng  efRcerfo).  ompleyeeU). 

or  Membertai  contaclodL  foe  Payment  ladicaied  in  Hem  it: 

fcitirt  OmOFMirticw  3f4U-A  Omte^Mwnt 

fbaeRaHMUMaitaciwd:  OYes  □  No 


'WA-' 

il 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — ternary  Covered  Transactions 

By  signing  and  submitting  this 
propos^,  the  applicant,  de^ed  as  the 
primary  participant  in  accordance  vdth 
45  CFR  part  76.  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  Are  not  presently  deberred. 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

.  (b)  Have  not  within  a  3*year  period 
preceding  this  proposal  bmn  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal.  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  conunission 
of  embezzlement,  theft,  forgery,  bribery,  - 
folsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(g)  Are  not  presently  indicted  or 
otherwise  criminally  or«civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  lo^)  with  commission  of  any  of  the 


offenses  enumerated  in  paragraph  (1)  (b) 
of  this  certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  applicaticm/proposal  had 
one  or  more  pul^  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transacticm.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
fiimish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  oy  submitting  this  proposal, 
it  will  include  the  claiise  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Inel^bility,  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transaction.”  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tire  Participants) 

By  signing  and  siibmitting  this  lower 
tier  propcMal,  the  prospective  lower  tier 
participant,  as  de^ed  in  45  CFR  part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  tl^ 
transaction  by  any  Federal  department 
or  agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — ^Lower  Tier 
Covered  Transactions,  “without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 
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(D  Taldaf  ooe  of  Ibc  foOowmg  acdoes,  vidua  30  calendar  dqs  of  leoeiviBg  aodoe  under  snbparai^aph  (d)(2),  with 
teipeci  lo  esy  cfl^dojiee  who  is  ao  CMwided: 

(llTalditg  appropriate  pcraoBndacdoaagaiait  suet  aaeayioyeetiy  to  and  inciudto|tenninatiou,eeeai8iait  with  the 
regukeneats  « the  RdiaNTitaiioo  Act  of  19^  at  amended;  or,  (2)  Requirii^sndiCMWoyee  to  participate  satttCactorOy 
in  a  drug  abuse  aisittance  or  rehabnitationprctram  approved  far  wcfa  purposes  by  a  F^edieral,  State,  or  local  health,  law 

caforoeaseat,  or  other  ^propciate  ateaqf; 

pie  grtnlee  may  bieert  In  the  apeoe  provided  below  the  tlleCs)  lor  die  pertormanee  of  work  doTM  in 
eoniiMllon  udih  tho  epodflo  grM  (use  etudmiente.  IT  flooded): 


Flace  effttCwuiaace  (Shuet  addreaa,  Qtjrt  Ceuatjr,  State,  ZIP  Code), 


f  . . . . .  \ 

Sectiooa%j6a0(c)  and  (d)p)  and  76£3^)(D  and  (M  proidde  that  a  Federal  agtacynuy  dedgnate  a  central  ncegu 
point  for  STATE'WIDE  AND  STATE  AGENCY*WIDE  certifiradoot,  and  for  noullcmlon  of  criminal  drug  ooevictions. 
For  die  Department  of  Health  and  Human  Sendees,  the  cntral  nce^  point  is:  DMtioe  of  OraiUs  Management  and 
Overdibt*  Office  of  Management  and  Acqindtioo,  Department  of  Health  and  Human  Sendees,  Room  3174),  200 
Indepadence  Avenue,  S.W,  Washmgtoo,  D.C  20201. 

- - - > 
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Appendix  B 

State  Single  Points  of  Contact 
Arizona 

Mrs.  Janice  Dunn 
•  Arizona  State  Clearinghouse 
3800  N.  Central  Avenue 
Foiuteenth  Floor 
Phoenix,  Arizona  85012 
Telephone  (602)  280-1315 

Arkansas 

Ms.  Tracie  L.  Copeland 
Manager,  State  Clearinghouse 
Office  of  Intergovernmental  Service 
Department  of  Finance  and 
Administration 
P.O.  Box  3278 
Little  Rock,  Arkansas  72203 
Telephone  (501)  682-1074 

California 

Glenn  Stober 

Grants  Coordinator 

Office  of  Planning  and  Research 

1400  Tenth  Street 

Sacramento,  California  96814 

Telephone  (916)  323-7480 

Colorado 

Stale  Single  Point  oi  Contact 
State  Clearinghouse  ' 

Division  of  Local  Government 
1313  Shorroan  Street,  room  520 
Denver,  Colorado  80203 
Telephone  (303)  866-2156 


Room  534A 

Atlanta,  Georgia  30334 

Telephone  (404)  656-3855 

Illinois 

Mr.  Steve  Klokknrga 
State  Single  Point  of  Contact 
Office  of  the  Governor 
107  Stratton  Building 
Springfield,  Illinois  62706 
Telephone  (217)  782-1671 

Indiana 

Ms.  Jean  S.  Blackwell 
Budget  Director 
State  Budget  Agency 
212  State  House 
Indianapolis,  Indiana  46204 
Telephone  (317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann 
Division  of  Community  Progress 
Iowa  Department  of  Economic 
Development 
200  East  Grand  Avenue 
Des  Moines,  Iowa  50309 
Telephone  (515)  281-3725 

Kentucky 

Mr.  Ronald  W.  Cook 
Office  of  the  Governor 
Department  of  Local  Government 
1024  Capitol  Center  Drive 
Frankfort,  Kentucky  40601 
Telephone  (502)  564-2382 

Maine 


Mississippi 

Ms.  Cathy  Mallette 
Clearinghouse  Officer 
Office  of  Federal  Ckant  Manageromt  and 
Reporting 

Department  of  Finance  and 
Administration 
301  West  Pearl  Street 
Jackson,  Mis»ssippi  39203 
Telephone  (601)  949-2174 

Missouri 
Ms.  Lois  Pohl 

Federal  Assistance  Clearinghouse 
Office  of  Administration 
P.O.  Box  809 

Room  430,  Truman  Building 
Jefierson  City,  Missouri  65102 
Telephone  (314)  751-4834 

Nevada 

Department  of  Administration 
State  Clearinghouse 
Capitol  Complex 
Canon  City.  Nevada  89710  - 
ATTN:  Mr.  Ron  Sparks 
Clearinghouse  Coordinator 
Telephone  (702)  687-4065 

New  Hampshire 

Mr,  Jeffrey  H.  Taylor 
Director 

New  Hampshire  Office  of  State  Plannmg 
Attn:  Intergovernmental  Review 
Process,  James  E.  Bieber 
2V2  Beacon  Street 
Concord,  New  Hampshire  03301 
Telephone  (603)  271-2155 


Delaware 

Ms.  Francine  Booth 
State  Single  Point  of  Contact 
Executive  Department 
Thomas  Collins  Building 
Dover,  Delaware  19903 
Teleohone  (302)  736-3326 

District  of  Columbia 

Mr.  Rodney  T.  Hallman 

State  Single  Point  of  Contact 

Office  of  Grants  Mgmt  and  Development 

717  14th  Street.  N.W. 

Suite  500 

Washington,  D.C  20005 
Telephone  (202)  727-6551 

Florida 

Florida  State  Ckarindiouse 
Intergovernmental  Amirs  Policy  Unit 
Executive  Office  of  the  Governor 
Office  of  Planning  and  Budgeting 
'The  Capitol 

Tallahassee,  Florida  32399-0001 
Telephone  (904)  488-8114 

Georgia 

Mr.  Charles  H.  Badger 
Administrator 
Georgia  State  Clearinghoose 
254  Washington  Street,  S.W. 


Ms.  Joyce  Benson 
State  Planning  Office 
State  House  Station  #38 
Augusta.  Maine  04333 
Telephone  (207)  289-3261 

Maryland 
Ms.  Mary  Abrams 

Chief.  Mmyland  State  Clearinghouse 
Department  of  State  Planning 
301  West  Preston  Street 
Baltimore.  Maryland  21201-2365 
Telephone  (301)  225-4490 

Massachusetts 

Ms.  Karen  Arone 
State  Clearinghouse 
Executive  Office  of  Comnnmities  and 
Development 

100  Cambridge  Street,  room  1803 
Boston,  Massachusetts  02202 
Telephone  (617)  727-7001 

Michigan 

Mr.  Richard  S.  Pastula 
Director 

Michigan  Departmrat  of  Commerce 
Office  of  Federal  Grants 
P.O.  Box  30225 
Lansing,  Michigan  48909 
Telephone  (517)  373-7356 


New  Jersey 

Mr.  Gregoiy  W.  Adkins,  Acting  Director 
Division  of  Commimity  Resources 
New  Jersey  Department  of  Community 
Affairs 

Please  direct  correspondence  and 
questions  to: 

Andrew  J.  Jaskolka,  State  Review 
Process 

Efivision  of  Community  Resources 
CN  814,  Room  609 
Trenton,  New  Jersey  08625-0814 
Telephone  (609)  292-9025 

New  Mexico 

Mr.  George  Elliott 

Deputy  Director 

State  Budget  Division 

Room  190,  Bataan  Memorial  Building 

Santa  Fe,  New  Mexico  87503 

Telephone  (505)  827-3640 

FAX  (505)  827-3006 

New  York 

New  York  State  Clearinghouse 
Division  of  the  Budget 
State  Capitol 
Albany,  New  Yoric  12224 
TelepWe  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett.  Director 
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Office  of  the  Secretary  of  Admin. 

N.C  State  Clearinghouse 

116  W.  Jones  Street 

Raleigh,  North  Carolina  27603-8003 

Telei^one  (919)  733-7232 

North  Dakota 

North  Dakota  Single  Point  of  Contact 
Office  of  Intergovernmental  Assistance 
Office  of  Management  and  Budget 
600  East  Boulevard  Avenue 
Bismarck,  North  Dakota  58505-0170 
Telephone (701) 224-2094 

Ohio 

Mr.  Larry  Weaver 
State  Single  Point  of  Contact 
State/Federal  F\mds  Coordinator 
State  Clearinghouse 
Office  of  Budget  and  Management 
30  East  Broad  Street,  34th  Floor 
Columbus,  Ohio  43266-0411 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director 
Statewide  Planning  Program 
Department  of  Administration 
Division  of  Planning 
265  Melrose  Street 
Providence,  Rhode  Island  02907 
Telephone  (401)  277-2656 
Please  direct  correspondence  and 
questions  to: 

Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagia  Burgees  ^ 

State  Single  Point  of  Contact 
Grant  Services,  Office  of  the  Governor 
1205  Pendleton  Street,  Room  477 
Columbia,  South  CaroUna  29201 
Telephone  (803)  734-0494 

South  Dakota 

Ms.  Susan  Comer 

State  Clearinghouse  Coordinator 

Office  of  the  Governor 

500  East  Capitol 

Pierre,  South  Dakota  57501 

Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown 
State  Single  Point  of  Contact 
State  Planning  Office 
500  Charlotte  Avenue 
309  John  Sevier  Building 
Nashville,  Tennessee  37219 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams 
Governor’s  Office  of  Budget  and 
Planning 
P.O.  Box  12428 
Austin,  Texas  78711 
Telephone  (512)  463-1778 


Utah 

Utah  State  Clearinghouse 
Office  of  Planning  and  Budget 
ATTN:  Ms.  Carolyn  Wright 
Room  116  State  Capitol 
Salt  Lake  Qty,  Utah  84114 
Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant 
Director 

Office  of  Policy  Research  & 
Coordination 

Pavilion  Office  Building,  109  State 
Street 

Montpelier,  Vermont  05602 
Telephone  (802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director 
Commimity  Development  Division 
West  Virginia  Development  Office 
Building  #6,  room  553 
Charleston,  West  Virginia  25305 
Telephone  (304)  348^010 

Wisconsin 

Mr.  William  C.  Carey 
Federal/State  Relations  Office 
Wisconsin  Department  of 
Administration 
101  South  Webster  Street 
P.O.  Box  7864 

Milwaukee,  Wisconsin  53707 
Telephone  (608)  266-0267 

Wyoming 

Ms.  Sheryl  Jeffries 
State  Single  Point  of  Contact 
Herachler  Building 
4th  Floor,  East  Wing 
Cheyenne,  Wyoming  82002 
Telephone  (307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director 
Bureau  of  Budget  and  Management 
Research 

Office  of  the  Governor 
P.O.  Box  2950 
Agana,  Guam  96910 
Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact 
Planning  and  Budget  Office 
Office  of  the  Governor 
Saipan,  CM 

Northern  Mariana  Islands  96950 
Puerto  Rico 

Norma  Burgos/Jose  E.  Caro 
Chairman/Director 
Puerto  Rico  Planning  Board 
Minillas  Government  Center 
P.O.  Box  41119 

San  Juan,  Puerto  Rico  00940-9985 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director 


Office  of  Management  and  Budget 
No.  41  Norregade  Emancipation  Garden 
Station 
Second  Floor 

Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to: 

Ms.  Linda  Clarke  • 

Telephone  (809)  774-0750 

Appendix  C  National  Runaway 
Switchboard 

The  National  Runaway  Switchboard; 

•  Facilitates  conmnmication  among  youth, 
their  femilies  and  youth  and  community- 
based  resources  through  c'onference  calling 
services. 

•  Provides  crisis  intervention  counseling 
and  message  delivery  services  to  at-risk 
youth  and  their  families. 

•  Provides  information  and  referral 
services  to  at-risk  youth  and  their  families  on 
youth  serving  agencies  using  a  computerized 
national  resource  directory. 

•  Conducts  an  annual  conference  for  local 
switchboard  service  providers. 

The  Switchboard  distributes  information, 
brochures,  posters,  a  newsletter,  and  public 
service  announcements.  For  more 
information,  contact  the  National  Runaway 
Switchboard,  3080  North  Lincoln,  Chicago, 

IL  60657;  telephone  1-800-621-4000. 

Appendix  D.  National  Clearinghouse  on 
Runaway  and  Homeless  Youth 

The  Family  and  Youth  Services  Bureau 
(FYSB)  established  NCRHY  in  June  1992  in 
response  to  the  need  for  a  central  source  of 
information  on  runaway  and  homeless  youth 
and  the  provision  of  services  to  that  client 
population.  As  a  national  resource  for  youth 
service  professionals,  policymakers  and  the 
general  public,  NCRHY  offers  the  following 
speciBc  services: 

Through  its  information  line,  bibliographic 
and  FYSB  program  databases  and  special 
mailings,  NQUfY  distributes  information 
about  successful  program  approaches, 
available  resources  and  current  activities 
relevant  to  runaway  and  homeless  youth 
organizations. 

NCRHY  develops  semi-annual  briehng 
packages  to  inform  the  field  about  new 
developments,  ideas  ancTissues  related  to 
services  to  runaway  and  homeless  youth.  It 
also  produces  informational  packets  on  FYSB 
programs  and  reports  on  critical  issues,  best 
practices  and  m^el  programs. 

NCRHY  focilitates  FYSB-sponsored 
forums,  bringing  together  experts  in  the  held 
to  discuss  critical  issues  and  develop 
strategies  for  addressing  the  causes  and 
consequences  of  runaway  episodes  and 
homelessness. 

NCRHY  will  assist  FYSB  in  collaborating 
with  national.  State  and  local  organizations 
on  youth-related  policy  and  program 
initiatives. 

For  more  information,  please  contact  the 
National  Qearinghouse  on  Runaway  and 
Homeless  Youth,  P.O.  Box  13505,  Silver 
Spring,  Maryland  20911-3505,  telephone 
(301) 608-8098. 
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Appendix  E.  Administration  for 
ChUdren  and  Families  RegioDal  Office 

Youth  Contacts 

Region  I:  Sue  Rosen,  Administration  for 
^ildren  and  Families,  John  F.  Kennedy 
Federal  Building,  Room  2011,  Boston. 
Massachusetts  02203,  (CT.  MA,  ME,  NH. 

RI,  VT),  (617)  564-1149 

Region  II:  Estelle  Haferling,  Administntioo 
^  Children  and  Families.  26  Federal 
Plaza,  Room  4149,  New  York,  NY  10278, 
(NJ,  NY,  PR,  VI),  (212)  264-2974 

Region  IIL  Nancy  Elmore,  Administration  for 
Children  and  Families.  3535  Market  Street, 
P.O.  Box  13714,  Philadrfphia,  PA  19101, 
(DC.  DE,  MD,  PA.  VA.  WV),  (215)  596- 
0950 

Region  IV:  Viola  Brown,  Administration  for 
Children  and  Families,  101  Marietta 
Tower,  Suite  903,  Atlanta,  GA  30323,  (AL, 
FU  GA,  KY,  MS,  hK;  SC,  TN),  (404)  221- 
2128 

Region  V:  Kathleen  Penak,  Administration 
for  Children  and  Families,  105  West 
Adams.  23rd  Floor.  Chicago,  IL  60603,  (IL. 
IN.  MI.  MN.  OH.  WI).  (312)  353-6503 

Region  VI:  Ralph  Rogers,  Administration  for 
^ildren  and  Families,  1200  Main  Tower. 
20th  Floor,  Dallas,  TX  75202,  (AR,  LA.  NM, 
OK.  TX).  (214)  767-6596 

Region  VII:  Lynda  Bitner,  Administration  for 
^ildren  and  Families,  Federal  Office 
Building,  Room  384, 601  East  12th  Street, 
Kansas  Qty,  MO  64106,  (lA,  KS,  MO,  NE). 
(816)426-5401 

Region  VIU:  Robert  Rease,  Administration  for 
^ildren  and  Families,  Federal  Office 
Building.  1961  Stout  &reet,  0th  Floor, 
Denver,  CO  80294.  (CO.  MT.  ND.  SD.  UT, 
WY).  (303)  844-3106 

Region  IX:  Les  Rucker,  Administration  for 
^ildren  and  Families,  50  United  Nations 
Plaza,  San  Francisco.  CA  941(n,  (AZ.  CA. 
HI.  NV,  American  Samoa.  Guam,  Northern 
Mariana  islands,  Marshal)  Islands, 
Federated  States  of  Micronesia.  Palau). 
(415) 556-7408 

Region  X:  Steve  Ice,  Administration  for 
^iidren  and  Families,  2231  Sixth  Avenue, 
RX  32,  Seattle,  WA  98121,  (AK,  ID,  CHI, 
WA),  (206)  615-2558 

(FR  Doc.  93-31461  Filed  12-23-93;  8:45  am) 
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Food  and  Drug  Administration 

[Docket  No.  930-0017] 

Purac  America,  Inc.;  RUng  of  Patitlon 
for  Affirmation  of  Gras  Status  > 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Purac  America,  Inc.,  has  filed  a 
petition  (GRASP  3(io396).  proposing  to 
affirm  that  ferrous  lactate  is  gMiwally 
recognized  as  safe  (QIAS)  at  a  color 
fixative  in  bladk  olives.  FDA  also  is 
announcing  that  the  agency  is 


proposing,  on  its  own  initiative,  to 
amend  the  color  additive  regulations  to 
provide  fw  the  safe  use  of  ferrous  lactate 
as  a  color  additive  for  the  coloring  of 
ripe  olives. 

DATES:  Written  comments  by  February 
25. 1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Managemrat  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1—23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Wes 
Long,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-217),  Food  and 
Dnig  Administration.  200  C  St  SW., 
Wa^ungtcm,  DC  20204, 202-254-9519. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (secs.  201(s)  and  409(b)(5)  (21 
U.S.C.  321(s).  and  348(b)(5)))  and  the 
regulations  for  affirmation  of  GRAS 
status  in  §  170.35  (21  CFR  170.35), 

Piurac  America,  Inc.,  c/o  700 13th  St. 
NW.,  suite  1200,  Washington  DC  20005, 
has  filed  a  petition  (GRASP  3(^396), 
proposing  tiiat  ferrous  lactate  be 
affirmed  as  GRAS  for  use  as  a  color 
fixative  in  black  olives.  The  agency  is 
aware,  however,  based  upon  the 
information  in  petition  and 
elsewhere,  that  there  is  a  question  as  to 
whether  ferrous  lactate,  wnm  used  for 
the  petitioned  piupose,  is  functioning  as 
a  color  fixative  or  a  color  additive.  The 
agency's  questions  about  this  use  are 
supported  by  the  existing  precedent  that 
ferrous  gluconate,  a  similar  chemical,  is 
regulated  as  a  color  additive  under  21 
CFR  73.160  for  the  coloring  of  ripe 
olives.  Therefore,  on  FDA’s  own 
initiative,  in  accordance  with  sectimi 
721(b)(4)  of  the  act,  (21  U.S.C. 
379^1(4)),  the  agency  is  proposing  to 
eimend  the  color  additive  regulations  in 
21  CFR  part  73  to  provide  for  the  safe 
use  of  ferrous  lactate  fc»'  the  ctdcning  of 
ripe  olives.  The  agency  recognizes  that 
imder  section  721(b)(4)  of  the  act,  a 
substance  that  is  listed  as  GRAS  can 
also  be  listed  as  a  color  additive.  In 
support  of  its  proposed  action  to  list 
ferrous  lactate  as  a  color  additive.  FDA 
is  relying  on  the  safety  data  that  were 
submitted  in  Purac  America's  GRAS 
affirmaticm  petition  and  the  safety  data 
currently  available  in  the  agency’s  files. 
The  (^lAS  affirmation  petition  has  been 
placed  on  display  at  the  Dockets 
Management  Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined'  in  §§  170.30  and 
170.35  (21  CFR  170.30  and  170.35)  is 
filed  by  the  agracy.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
support  a  (^AS  conclusion.  Thus,  the 
filing  of  a  potion  for  GRAS  affirmation 
should  not  be  intMjHeted  as  a 


preliminary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmentsl  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agmicy’s 
finding  of  no  significant  impact  and  the 
evidenc»  supporting  that  finding  will  be 
published  witii  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
February  25. 1994,  review  the  petition 
and  file  comments  with  the  Donets 
•Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  foimd  in  the  brackets  in 
the  heading  of  this  document. 

Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is. 
or  is  not.  (^AS  for  the  proposed  use. 
and  whether  it  should  be  listed  for  use 
as  a  colcK'  additive.  In  addition, 
consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)),  the  agency  encourages  public 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  mvironmental 
assessment]  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  Decemtier  14. 1993. 

Fred  R.  Shenlr, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-31448  Filed  12-23-93;  8:45  am) 
BIUMO  CODE  eteo-ot-F 


Health  Reeources  and  Servfoea 
Administration 

Annual  Raport  of  Federal  Advisory 
Committee;  Notice  of  Ring 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  R^mrt  for  the  following  Health 
Resources  and  Service  Administration’s 
Federal  Advisory  Committees  have  been 
filed  with  the  Library  of  Congress: 
National  Advisory  Committee  cm  Rural 
Health 

National  Advisory  Council  cm  Migrant 
Health 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newsp^>er  axKl  Current  Periodic 
-  Reading  Room,  room  1026,  Thomas 
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Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE., 

Washington,  DC.  Copies  may  be 
obtained  from:  Dena  S.  Pusldn,  Sc.D. 
Acting  Executive  Secretary,  National 
Advisory  Committee  on  Rural  Health, 
room  9-05,  Parklavm  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone  (301)  443-0836,  and  Mr. 
Antonio  E.  Durw,  Executive  Secretary, 
National  Advisory  Council  on  Migrant 
Health,  7th  Floor,  4350  East  West 
Highway,  Rockville,  Maryland  20857, 
Telephone  (301)  594-4303. 

Dated:  December  20, 1993. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc  93-31440  Filed  12-23-93;  8:45  ami 
BMJJNQ  cooe  4iao-is-F 


Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  annoimcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  January  1994. 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Date  and  Time:  January  29-February  1, 
1994. 

Place:  Holiday  Inn,  Palo  Verde,  4550  S. 

Palo  Verde  Boulevard,  Tucson,  Arizona, 

(602)  746-1161. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Council  will  advise  and  make 
appropriate  recommendations  on  the 
National  Health  Service  Corps  (NHSC) 
program  as  mandated  by  legislation.  It  will 
also  review  and  comment  on  proposed 
regulations  promulgated  by  the  Secretary 
imder  provision  of  the  legislation. 

Agenda:  The  meeting  will  begin  on 
Saturday,  January  29,  at  2  p.m.  and  adjourn 
at  5:30  pm.  On  Sunday  the  business  meeting 
will  be^  at  8  a.m.  to  5  p.m.  Site  visits  on 
Monday  will  be  from  8  a.m.  to  5  p.m.  and 
on  Tuesday,  the  meeting  will  be  from  8  a.m. 
to  12  noon.  The  agenda  will  include  updates 
on  the  Bureau  of  Primary  Health  Care,  the 
National  Health  Service  Corps,  universal 
service,  mental  and  dental  health,  and  site 
visits  to:  El  Rio  Neighborhood  Health  Center, 
El  Pueblo  Health  Center,  La  Frontera  Mental 
Health  Center,  Sells  Indian  Health  Service 
Hospital,  San  Xavier  Indian  Health  Service  ■ 
Qinic,  United  Community  Health  Center  and 
Mariposa  Community  Hedth  Center. 

The  meeting  is  open  to  the  public, 
however,  no  transportation  will  be  provided 
for  the  site  visits. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Ms.  Nada 
Schnabel,  National  Advisory  Council  on  the 
National  Health  Service  Co^s,  8th  floor, 
4350  Bast-West  Highway,  Rockville, 
Maryland  20857,  Telephone  (301)  594-4136. 

Agenda  Items  are  subject  to  ch^e  as 
priorities  dictate. 


Dated;  December  20, 1993. 

Jackia  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  93-31441  Filed  12-23-93;  8:45  am) 
BaxMQ  cooe  4iM-is-e 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[WY-030-B4-411(M)3] 

Infant  To  Prepare  an  Envlronmantal 
Impact  Statamant  (Greater  Wamautter 
Area  II)  for  ttia  Propoaad  Infill 
Davalopmant  of  the  Graatar  Wamauttar 
Area  (GWA)  Located  In  Carbon  and 
Sweetwater  Counttea,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  proposed  infill  development  of 
natural  gas  fields  in  Carbon  and 
Sweetwater  Counties,  Wyoming. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  amended,  the 
Bureau  of  Land  Management,  Rawlins 
District  Office,  will  be  directing  the 
preparation  of  an  EIS  by  a  third  party 
contractor  on  the  potential  impacts  of 
proposed  further  development  in  the 
Greater  Wamsutter  Area  on  Federal, 
State,  and  private  lands. 

DATES:  Comments  on  the  scoping 
process  will  be  accepted  through 
January  17, 1994. 

ADDRESSES;  Comments  should  be  sent  to 
the  Bureau  of  Land  Management,  Bob 
Tigner,  Team  Leader,  1300  3rd  Street  N, 
P.O.  feox  670,  Rawlins,  WY  82301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bob  Tigner  at  the  Rawlins  District 
Office,  phone  niimber  (307)  324-7171. 
SUPPLEMENTARY  INFORMATION:  Union 
Pacific  Resources  Company  and  other 
operators  including  Amoco  Production 
Company  intend  to  drill  additional 
natu^  gas  development  wells  in  the 
Greater  Wamsutter  Area  which  includes 
the  Echo  Springs,  Standard  Draw,  Coal 
Gulch,  Wild  Rose,  and  Wamsutter  Field 
Areas.  It  is  anticipated  that  a  minimum 
of  70  additional  wells  would  be  drilled 
within  the  Standard  Draw  Field  with  an 
additional  250  locations  drilled 
throughout  the  GWA.  The  Standard 
Draw  wells  would  be  located  on  a  320 
acre  spacing  pattern.  The  gas  produced 
within  the  analysis  area  would  be 
transported  by  existing  pipelines,  new 
pipelines,  and  new  gathering  lines.  The 
infill  development  would  require  Uie 
installation  of  an  average  y4  to  Vi 


additional  miles  of  new  road  per 
location  and  a  similar  amount  of 
additional  pipeline. 

Dated:  December  20, 1993. 

Ray  Bndiaker, 

State  Director. 

[FR  Doc.  93-31434  Filed  12-23-93;  8:45  am] 
BSJJNQ  COOE  431fr-22-M 


[WY-930-421(M)6;  WYW 131150] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  The  Department  of  the  Army, 
Corps  of  Engineers,  has  filed  an 
application  to  withdraw  30  acres  of 
public  land  for  national  security 
purposes.  The  proposed  term  of  the 
withdrawal  is  20  years.  This  notice 
closes  the  land  to  surface  entry  and 
mining  for  up  to  2  years.  The  land  will 
remain  open  to  mineral  leasing. 

DATES:  Comments  must  be  received  on 
or  before  March  28, 1994. 

ADDRESSES:  Conunents  should  be  sent  to 
the  Wyoming  State  Director,  BLM,  2515 
Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Feick,  BLM  Wyoming  State 
Office,  307-775-6127. 

SUPPLEMENTARY  INFORMATION:  On 
December  2, 1993,  the  Wyoming  Army 
National  Guard  filed  an  application  for 
the  Department  of  the  Army,  Corps  of 
Engineers,  to  withdraw  the  following 
.  described  public  land  from  settlement, 
sale,  location,  or  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights: 

Sixth  Principal  Meridian 
T.  25  N.,  R.  61  W., 

Sec  28,  NViNWViNWV*, 

SWV4NWV4NWV4.  , 

The  area  described  contains  30  acres  in 
Goshen  Coimty. 

The  proposed  withdrawal  area  will  be 
used  as  a  training  area  and  armory  site 
by  the  Wyoming  National  Guard.  For  a 
period  of  90  days  from  the  date  of 
publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Wyoming  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  conne^on  urith  the 
proposed  withdrawal.  All  interested 
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persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
propos^  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  schooled  date 
of  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled,  or 
the  withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  rights-of-way, 
cooperative  agreements,  or  discretioneuy 
land  use  authorizations  of  a  temporary 
nature  which  do  not  significantly 
disturb  the  surface  of  the  land  or  impair 
the  existing  values  of  the  area.  Consent 
from  the  Army  Corp  of  Engineers  will  be 
needed  before  any  use  is  permitted 
during  the  temporary  segregation 
period.  « 

The  temporary  segregation  of  the  land 
in  cormection  with  this  withdrawal 
application  shall  not  affect  the 
adminis’trative  jurisdiction  over  the 
land,  and  segregation  shall  not  have  the  * 
efiect  of  authorizing  any  use  of  the  land 
by  the  Army  Corps  of  Engineers  or 
Wyoming  National  Guard. 

Dated:  December  20, 1993. 

Ray  Brubaker, 

State  Director. 

IFR  Doc.  93-31435  Filed  12-23-93;  8:45  ami 

WUJNa  CODE  4310-22-M 


National  Park  Service 

Mississippi  River  Coordinating 
Commission;  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
next  meeting  of  the  Mississippi  River 
Coordinating  Commission.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463). 

MEETING  DATE  AND  TIME:  Thursday, 
January  13, 1994;  6:30  p.m.  xmtil  9:30 
p.m. 

ADDRESS:  Minneapolis  Convention 
Center,  room  205  A-D,  1301  2nd 
Avenue  South,  Minneapolis,  Minnesota. 


The  agenda  for  the  meeting  consists  of 
Commission  review  and  discussion  of 
options  for  a  land  use  management 
firework  to  be  integrated  into  the 
comprehensive  management  plan  for 
the  Mississippi  National  River  and 
Recreation  Area.  The  discussion 
continues  the  Commission’s 
deliberation  on  public  input  received  on 
the  previously  released  draft 
comprehensive  management  plan  and 
draft  environmental  impact  statement. 
SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696,  November  18, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Mississippi  National 
River  and  Recreation  Area,  175  East 
Fifth  Street,  suite  418,  St.  Paul, 
Minnesota  55101,  (612)  290-4160. 

Dated:  December  17, 1993. 

Francis  A.  Calabrese, 

Acting  HegionaJ  Director,  Midwest  Region. 
(FR  Doc.  93-31489  Filed  12-23-93;  8:45  am) 

BIUJNQ  CODE  4310-7»-e 


Sleeping  Bear  Dunes  National 
Lakeahore  Advisory  Commission; 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Sleeping  Bear  Dunes  National  Lakeshore 
Advisory  Commission.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 

MEETING  DATE  AND  TWE:  Friday,  March 
18, 1994;  9:30  a.m.  until  12  noon.  - 
ADDRESS:  Sleeping  Bear  Dunes  National 
Lakeshore  Headquarters,  Empire, 
Michigan. 

The  agenda  for  the  meeting  consists  of 
the  Chairman’s  welcome;  minutes  of  the 
October  8, 1993,  meeting;  statement  of 
purpose;  public  input;  update  on  park 
activities;  old  business;  new  business; 
public  input;  next  meeting  date; 
adjournment. 

The  meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Sleeping 
Bear  Dunes  National  Lakeshore,  Public 
Law  91-479.  The  piupose  of  the 
Commission,  according  to  its  charter,  is 
to  advise  the  Secretary  of  the  Interior 
with  respect  to  matters  relating  to  the 
administration,  protection,  and 
development  of  the  Sleeping  Bear  Dunes 
National  Lakeshore,  including  the 
establishment  of  zoning  by-laws, 
construction,  and  administration  of 


scenic  roads,  procurement  of  land, 
condemnation  of  commercial  property, 
and  the  preparation  and  implementation 
of  the  land  and  water  use  management 
plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Ivan 
Miller,  Superintendent,  Sleeping  Bear 
Dunes  National  Lakeshore,  9922  Front 
Street  Empire,  Michigan  49630,  (616)- 
326-5134. 

Dated:  December  17, 1993. 

Francis  A.  Calidwese, 

Acting  Regional  Director,  Midwest  Region. 

IFR  Doc.  93-31488  Filed  12-23-93;  8:45  am) 
BRUNO  CODE  431»-70-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Asseasmenta 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding.  j 

To  obtain  copies  of  these  J 

environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Johnnie 
Davis,  Interstate  Commerce 
Commission,  Section  of  Energy  and  < 

Environment,  room  3219,  Washington, 

DC  20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-3  (SUB-NO.  113X),  Missouri  Pacific 
Railroad  Company — Abandonment 
Exemption — in  Scott  County, 

Missouri  (Sikeston  Branch).  EA 
available  12/17/93. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability; 

AB-33  (SUB-NO.  84),  Union  Pacific 
Railroad  Company — Abandonment — 
in  Sutter  Coimty,  California.  EA 
available  12/18/93. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-31459  Filed  12-23-9:.;  8:45  am) 
BRUNO  CODE  ‘tOSS-OI-P 
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DEPARTMENT  OF  LABOR 

EmptoymetH  and  Trrining 
AdifrtnIaUaWon 

(TA-W-29,001] 

Dow  Cheialcai  Coq>.,  Midland,  NR; 
DIamleaai  of  Application  for 
Reoonalderation 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  die 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  fw  workers  at 
Dow  Chemical  Corporation.  I^dland, 
Michigan.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-29,001;  Dow  Chemical  Corporation, 
Midland.  Mkhigui  (Deoambar  10. 19931 
Signed  at  Washington,  DC,  this  IStfa  day  of 
December  1993. 

Manrin  Id.  Fooks, 

Director,  Office  Ad^usbaeat  Assistanoe. 

[FR  Doc.  93-41309  Filed  12-23-93;  8:45  ami 
sajiiQ  oooe  4sto-w-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-28,108,  ete.1 

Homco  International,  Inc.  A/K/A 
Weatharford-Petco,  at  al.,  Bellaira,  TX; 
Amended  Certificallon  Hoarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Aaeiatanoe 

In  the  matter  of  Homco  IntematioDeL 
Inc.,  Bellaire,  TX  and  operating  at 
various  locations  in  these  states:  TA-W- 
28,108A— Alabama;  TA-W-28,108B— 
Alaska;  TA-W-28,108C— California; 
TA-W-28,108D-«ansas:  TA-W- 
28.108E— Louisiana;  TA-W-28,108F— 
Michigan;  TA-W-28.108G— 
Mississippi;  TA-W-28,108H — New 
Mexico;  TA-W-28,108I — ^Texas  and 
Southern  Flow  Companies  a/k/a 
Weatherford-Petco  (a  former  divisitm  of 
Honoco  International.  Inc.)  opoating  at 
various  locations  in  these  states;  TA-W- 
28,1081— Louisiana;  TA-W-28.108K— 
Texas;  TA-W-28,108L — ^Mississippi; 
TA-W-28,108M— Alabama;  TA-W- 
28,1 08N — Oklahoma. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  Homco 


International,  Inc.,  headquartered  in 
BeQaire,  Texas.  The  notira  was 
published  in  the  Federal  Register  on 
March  22, 1993  (58  FR  15384). 

The  notice  was  subsequently 
amended  on  |une  15, 1993  to  inchide 
the  Soudiem  Flow  Companies,  a 
division  of  Homco  International 
operating  in  Lotiisiana,  Texas, 
Mississippi,  Alabama  and  Oklahoma. 

The  amended  notice  was  publi^ed  in 
the  Federal  Kegisler  on  hme  25. 1993 
(58  FR  34462). 

At  the  reqpiest  of  ffie  State  Agency,  the 
Department  again  reviewed  the 
cei^cetion  for  workers  of  the  s«d>  ject 
firm.  Ihe  findings  show  that 
Weatherford  Intemational  purchased 
Homco  International  incln^g  the 
Southern  Flow  Divisirm  on  April  1. 

1993  and  lepmted  the  tlaimants’  wages 
under  a  UI  tax  account  for  Weatherford- 
Petco,  a  division  of  Weatherford  USA, 
Weatherford  International. 

Accordingly,  the  Department  is 
ammiding  die  certification  to  properly 
reflect  the  correct  worker  ^oun. 

The  amended  notice  appiicem  to 
TA-W-28,108  is  hereby  issued  as 
follows; 

"All  workers  Homco  International,  Inc., 
also  known  as  a/k/a  Weatherford-Petco  and 
the  field  operations  In  the  below  cited  Slates 
who  were  engaged  in  exploration  and  drillixtg 
who  becmne  totally  or  parfially  separated 
from  employment  oa  or  after  Novenfoer  30, 
1991  are  eligible  to  apply  for  adjustment 
assistance  t^er  section  223  of  the  Trade  Act 
of  1974." 

TA-W-28,108A — ^Aiabema 
TA-W-28,108B— Alaska 
TA-W-28,108C-CaliforBia 
TA-W-28.10eD— Kmisas 
TA-W-28,108E — ^Louisiana 
TA-W-28.108F— Michigan 
TA-*W-28.108G — Mississippi 
TA-W-28,108IH— Now  Mexico 
TA-W-28.108I— Texas 

and 

"AU  workers  of  Southern  Flow  Cmapaaies 
(a  former  division  of  Homco  Intemational, 
Inc,  Bellaire,  Texas)  a/k/a  Weatherford- 
Petco,  and  die  field  operations  in  the  below 
cited  States  who  were  engaged  in  esqdoration 
and  drilling  who  became  totally  or  (Mrtiany 
separated  from  employment  on  or  tdler 
November  30, 1991,  are  eligible  to  apply  for 
adjustment  assistance  under  sectioa  223  of 
the  Trade  Act  of  1974." 

TA-W-26,108J — Louisiana 
TA-W-28,108K— Texas 
TA-W-28,ltJ8L — ^Mississippi 
TA—W— 28, 108M— Alabama 
TA-W-28,108N— Oklahcnna 
Signed  at  Washington,  DC,  this  15th  day  of 
Decmber  1993. 

Mnnria  M.  Fookt, 

Director.  Office  of  Trade  Atfiastment 
Assistanoe. 

[FR  Doc  93-31508  Filed  12-23-^.  8:45  am) 
BILUNG  COOC 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Adminlatratlon 

Kalaar  Aluminum  and  Chemical  Corp., 
Trentwood  Worka,  Spokane, 

Washbiglon;  Afflim^ve  Determination  • 
Regarding  Application  lor 
Raconaktoration 

On  November  29. 1993,  Locals  *338 
and  4017  of  the  United  Steelwoikers  of 
America  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  Ibe  Department’s  Negative 
Determination  was  issued  on  October 
29, 1993  and  was  published  in  the 
Federal  Register  on  November  9, 1993 
(58  FR  59491). 

The  union  submitted  new  information 
warranting  reconsideration. 

CoBclusion 

After  carefol  review  of  the 
application,  I  ocmdude  that  the  new 
information  is  of  suffidient  weight  to 
justify  reconsideration  of  the 
Department  of  Labor’s  prior  decision. 

The  applicatkm  is.  ffierefore,  granted. 

Signed  at  Washington,  DC,  this  13th  day  cd 
December  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial  Services,  Unemployment  Insurance 
Service. 

(FR  Doc.  93-31511  Filed  12-23-93;  9:45  am) 

aaiMO  CODE  4610-3IMa 


[TA-W-29,065;  TA-W-29/)66] 

Penetrators,  Inc.,  Midland  and 
Houaton,  TX;  Affirmative 
Determination  Regarding  Application 
for  ReconsideratiofI 

On  December  2nd  and  3rd,  1993,  the 
former  workers  requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regarding  EligibilUy  to 
Apply  for  Worker  Ad^tment 
Assistance  for  workers  at  the  suited 
firm.  The  Departm^it’s  Negative 
Determinaticm  was  issued  on  November 
4, 1993  vid  was  puldished  in  the 
Federal  Register  on  November  29. 1993 
(58  FR  62684). 

The  fcnrmer  workers  stated  that  they 
did  produce  an  article — crude  oil  and 
nati^  gas,  and  should  be  certified 
eligible  to  apply  for  trade  adjustment 
assistance. 
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Conclusion 

After  careful  review  of  the 
application,  i  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  13th  day  of 
December  1993. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  & 
A<kuarial  Services,  Unemployment  Insurance 
Service. 

(FR  Doc.  93-31510  Filed  12-23-93;  8:45  am) 
BILLING  CODE  4510-30-M 


Farmworker  Housing  Assistance 
Program;  Availability  of  Funds  for 
Technical  Assistance 

AGENCY:  Employment  and  Training' 
Administration,  Labor. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration  (ETA),  annoimces  the 
availabiUty  of  funds  to  provide 
technical  assistance  to  private  nonprofit 
and  public  organizations  engaged  in 
assisting  farmworkers  in  seeking  and 
securing  temporary  or  permanent 
housing.  This  notice  describes  the 
application  process,  how  grantees  are  to 
be  selected  and  the  responsibility  of  the 
gremtee^  As  a  result  of  this  competitive 
process,  up  to  six  or  more  grants  will  be 
awarded.  The  total  amount  available  for 
this  effort  will  be  no  less  than 
$2,354,486.  The  grant(s)  will  be  for  a  12- 
month  period  with  the  possibiUty  of  two 
option  years. 

DATES:  Applications  for  grant  award(s) 
will  be  accepted  commencing  December 
27, 1993.  The  closing  date  for  receipt  of 
applications  shall  be  February  25, 1994, 
at  2  p.m.  (Eastern  Standard  Time)  at  the 
address  below. 

ADDRESSES:  Mail  or  hand  deliver 
application  to:  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  Office  of  Grants  and 
Contract  Management,  Division  of 
Acquisition  and  Assistance,  rogm  S- 
4203,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention:  Irene 
Taylor-Pindle.  Reference  SGA/DAA-94- 
002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Irene  Taylor-Pindle,  Division  of 
Acquisition  and  Assistance,  Telephone: 
(202)  219-8702  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  This 
annoimcement  consists  of  five  parts. 

Part  I  provides  the  backgroimd  and 
objectives  of  the  Farmworker  Housing 


Assistance  Program.  Part  n  identifies 
allowable  housing  services.  Part  in 
describes  the  content  of  the  technical 
proposal  and  the  selection  criteria  used 
in  reviewing  proposals.  Part  IV 
describes  the  appUcation  process,  and 
Part  V  describes  the  reporting 
requirements. 

Part  I — ^Background 

To  meet  the  problems  of>agricult\ire 
related  luideremployment  and 
imemployment,  the  Congress  has 
directed  the  Secretary  of  Labor  to 
establish  employment  and  training 
programs  specifically  for  Migrant  and 
Seasonal  farmworkers.  Under  section 
402  of  the  Job  Training  Partnership  Act 
(JTPA),  the  Department  of  Labor  (DOL 
or  the  Department)  provides 
emplojmaent,  training  and  supportive 
services  to  eligible  migrant  and  seasonal 
farmworkers  and  their  families  in  the 
conterminous  forty-eight  (48)  States,  the 
State  of  Hawaii,  and  the  Commonwealth 
of  Puerto  Rico. 

In  accordance  with  the  intent  of 
Congress  and  JTPA  at  section  402(c)(3), 
these  services  include,  but  are  not 
limited  to  classroom  training,  on-the-job 
training,  work  experience,  job  search 
assistance,  cormseling,  job  development, 
relocation  assistance,  training  related 
and  non-training  related  supportive 
services.  Among  the  inclusive  services 
provided  over  the  years  has  been 
farmworker  housing  assistance. 

The  Department  has  awarded  21 
grants  in  Program  Year  1993;  ranging  in 
size  from  $36,792  to  $291,081  for 
farmworker  housing  assistcmce.  Some  of 
the  grant  recipients  have  operated 
farmworker  housing  assistance 
programs,  while  others  have  served 
chiefly  as  facilitating  agents — providing 
technical  assistance  in  the  planning, 
grantsmanship  and  management  of 
housing  operations  to  agencies  and 
organizations  chartered  to  assist 
farmworker  famiUes  with  either 
temporary  rental  housing  or  new 
construction  for  permanent  residency 
and  ownership. 

Many  of  the  organizations  funded  by 
the  Department  of  Labor  provide 
assistance  and  services  to  farmworker 
communities  within  their  approximate 
service  delivery  area,  while  others  serve 
farmworker  communities  confined  to 
small  residential  pockets  within  and 
extending  over  large  geographical 
regions.  In  some  instalices,  this  service 
area  has  extended  to  several  contiguous 
States. 

In  the  past,  these  grants  have  been 
noncompetitively  awarded  to  the  same 
organizations.  On  February  3, 1993,  the 
Department  published  a  Sources  Sought 
Notice  in  the  Federal  Register  to 


determine  the  level  of  interest  and 
capability  in  administering  a 
farmworker  housing  assistance  program 
From  a  review  of  the  responses 
(capability  statements),  the  Department 
has  concluded  that  there  is  sufficient 
cause  to  open  this  activity  up  to 
competition.  In  addition,  the 
Department  plans  to  reduce  the  number 
of  grants  funded  in  order  to  provide 
better  oversight  and  more  efficient 
administration  and  management  of  the 
program. 

In  calling  for  grant  appUcations,  the 
Department  is  not  limiting  or  suggesting 
specific  geographic  regions  as  service 
areas  for  the  implementation  of  a 
farmworker  housing  assistance  program. 
In  making  the  award(s),  the  Department 
will  take  into  consideration  the  needs  of 
the  eligible  migrant  tmd  seasonal 
farmworkers  throughout  the 
conterminous  forty-eight  (48)  States,  the 
State  of  Hawaii,  and  the  Commonwealth 
of  Puerto  Rico  which  may  result  in  the 
award  of  up  to  six  grants. 

The  Department  will  consider 
applications  from  regional  consortia  or 
appUcations  that  feature  subgrant 
arrangements  for  specified  geographic 
regions.  Inasmuch  as  some  grant 
appUcations  may  contain  proposed 
service  areas  wlUch  overlap  the  service 
areas  of  other  prospective  grantees,  the 
Department  reserves  the  right  to 
negotiate  the  proposed  service  area  with 
ea^  prospective  grantee  in  order  to 
maximize  the  number  of  farmworkers  to 
be  served. 

Organizations  are  discouraged  from 
competing  for  more  than  one  geographic 
area  of  the  country.  Preference  will  be 
given  to  those  organizations 
demonstrating  prior  farmworker 
housing  experience  vrithin  the  proposed 
service  area. 

Overall  Objectives 

As  this  farmw'orker  housing  grant 
program  continues  into  a  new  program 
year,  there  will  be  a  new  emphasis  on 
efficiency,  cost  effectiveness  and 
measurable  outcomes. 

Part  U — Statement  of  Work 

This  Statement  of  Work  sets  forth  the 
objectives,  general  specifications,  and 
conditions  for  providing  farmworker 
housing  assistance  during  the  12-month 
Program  Year  1994  grant  period.  The 
desired  activities  sought  imder  this 
solicitation  should  address  all  of  the 
following  activities  and  areas  of 
expertise: 

A.  Farmworker  Housing  Technical 
Assistance 

,  — ^Providing  technical  assistance  to 

agencies  or  organizations  specifically 
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chartered  to  provide  local  assistance 
to  farmworkers  seeking  permanent  or 
temporary  housing. 

— ^Providing  technical  assistance  and 
training  to  agencies  and  organizations 
concerning  legislative  and  regulatory 
changes  affecting  farmworker  housing 
programs,  applications  and  funding. 

B.  Farmworker  Housing  BehabiUtation 

— Providing  assistance  either  directly  to 
eligible  fermworkers  or  indirectly  to 
agencies  or  organizations  engaged  in 
the  provision  of  housing  services  to 
farmworkers  with  regard  to  housing 
reh^ilitation  throu^  Community 
Development  Block  Grants  and  offier 
applications;  target  area  identification 
for  program  activities;  program  design 
for  farmworker  housing  rel^hilitation 
services;  assuring  farmworker 
commimity  participatioa;  performing 
environmental  reviews  prior  to 
rehabilitation  activities;  prtgram 
design  and  administration. 

— ^Providing  assistance  with 
weatherization  of  brmworker 
housing;  assisting  in  either 
conducting  outreach,  farmworker 
eligibility  certification  or  training 
jigencies  and  organization  on  “how 
to”  engage  in  the  same;  providing 
assistance  with  actual  weatherization, 
program  administration,  rdimit 
identification,  the  preweatherization 
process  in  vrdving  applications,  work 
writeups,  bid  process,  contract 
negotiations,  monitoring  and  fund  k 
disbursements.  ^ 

C.  Form  worker  Single  Family  Housing 

Assistance 

— ^Providing  either  direct  assistance  to 
individu^  and  communities  or 
indirect  assistaime  through  the 
provision  of  technical  assistance  and 
training  regarding  the  following: 

— Preparing  Farmers  Home 
Administration  (FmHA)  523 
applications  for  self-help  technical 
assistance  grants;  securing  land  and 
recruiting  eligible  farmw^er 
families;  developing  housing  plans, 
specifications  and  cost  estimates. 

— ^Providing  assistance  with  regard  to 
site  development — including  site 
identification  and  acquisition, 
engineering  selection,  preliminary 
mapping,  zoning  and  plaiming 
reviews,  FmHA  site  review  and 
contractor  selection. 

— ^Providing  assistance  with  regard  to 
FmHA  502  Single  Family  Loans — 
including  outreach  and  eligibility 
determination  of  fannwcnkers, 
packaging  and  filing,  training  on  the 
FmHA  review  process  and  finally  on 
the  loan  award  and  closing. 


— ^Providing  assistance  coaoeming 
construction  (all  aspects),  ownership 
and  family  accounting;  and  finally 
local  program  manageniant. 

D.  Farmvfoiker  Rental  Housing 

Development  Assistance 

— ^The  provision  of  assistance  either 
directly  to  farmworkers  or  indirectly  ' 
through  training  and  technical 
assistance  to  agencies  and 
organizations  draitered  to  assist 
farmworkers  in  developing  or 
obtaining  rental  housing  through 
FmHA  514,  515  and  516  programs. 

— ^Through  the  provision  of  assistance  in 
the  following  areas  related  to  rental 
housing:  Sponsor  development  and 
incorporation,  housing  survey  and 
market  analyses,  site  i^ntification 
and  property  acquisition, 
architectural  selection,  preapplication 
through  ^proval,  zoning  permits 
acquisition  throu^  the  development 
of  management  plans,  advertising  for 
bids  on  construction  through  the 
loan/mortgage,  closing,  and  rental 
process. 

E.  Setver  and  Water  for  Farmworker 

Hoasing 

— ^The  provision  of  assistance  to 
agmcies  and  organizations  engaged  in 
the  development  and  provision  of 
assistance  to  farmworkers  seeking 
either  temporary  or  permanent 
hoiising  as  it  apj^s  to  water  and 
sewer  fines. 

— ^The  provision  of  technical  assistance 
in  the  following  associated  areas: 
Project  identification,  needs 
assessment,  preliminary  applications,^ 
engineering  selection,  land 
acquisition,  easement,  district 
formation,  design,  final  applications 
and  letters  of  conditions,  hookup 
funding,  environmental  reviews, 
bidding  and  contract  negotiations, 
construction,  grants  management, 
board  training,  revenue  and  budget 
management  and  finally  operation 
and  maintenance  training. 

F.  Farmworker  Housing  Counseling 

— ^The  grant  recipientfs)  will  engage  in 
training  and  technical  assistance  to 
organizations  working  writh 
farmworkers,  or  directly  to 
farmworkers  providing  counseling 
concerning  the  following  issues  as 
they  apply  to  home  ownership: 
ownership  rights  and  responsibilities, 
effects  of  mortgage  payment 
delinquency  and  d^ault, 
nrooociroation,  refeiTals  for  other 
forms  of  assistance  along  with 
foreclosure  assistance. 


G.  New  Housing  Program  DeveJopmem 

— ^The  grant  recipientis)  will  provide 
training  to  agencies  and/or 
organizations  chartered  to  assi^ 
farmworkers  obtmn  housing 
ownership,  or  directly  to  fannworkers 
with  regard  to  building  coalitions  that 
will  aid  home  ownership,  researching 
resources,  developing  new 
farmworker  housing  pro^ams  and 
how  to  network  with  other 
farmworker  bousii^  organizations 
and  housing  programs  for  the  mutual 
benefit  of  all  concerned. 

In  listing  these  activities,  the 
E)epartment  recognizes  that  all  of  the 
activities  may  not  be  necessary  for  a 
prospective  grantee’s  proposed  service 
area.  Accordingly,  prospective  grantees 
should  include  appropriate  jus^cation 
for  not  including  any  of  these  activities 
in  their  proposal. 

Part  HI — Contents  of  Technical 
Proposal  and  Rating  Criteria 

The  technical  proposal  should 
provide; 

1.  Technical  Capability  of  Contractor 

Documentation  of  the  applicant’s 
capacity  to  develop  a  technical 
approa^  to  accomplish  the  objectives 
as  enumerated  in  t^  Statement  of 
Work. 

Should  the  application  represent  a 
consortia  of  farmworker  housing 
agencies/organizations,  or  a  subgrant 
arrangement,  it  should  detail  the 
arrangements  and  iimlude  the  same 
information  as  called  for  above. 
Furthermore,  the  application  should 
expoiuid  cm  how  th^  arrangements 
will  strengthen  the  overall  technic:a! 
capabilities  of  the  applicant. 

Total  of  20  Points 

2.  Administrative  Capability 

A  description  of  the  applicant’s 
qualifications  in  terms  of  relevant 
previous  experienert^  facilities  and  other 
resources.  Applicants  should  provide 
descriptions  of  at  least  three  prior 
experiences  demonstrating  its  provision 
of  farmworker  housing  technical 
assistance  that  may  illustrate  its  skills 
and  ability  to  respond  to  this 
solicitation  from  the  Department  of 
Labor.  Should  the  applicaticm  represent 
a  consortia  or  a  subgrant  arrangement, 
the  applicant  should  describe  how  the 
varying  program  components  would  be 
linked  togeuer,  administered, 
monitored,  and  how  the  applicant 
would  provided  oversight  and  assure 
that  go^s  are  met  The  applicant  must 
doenunent  its  prior  experioaoe  by 
providing  the  Department  of  La^r  with 
the  naniefs)  and  telephone  aundraK^)  of 
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any  entity  which  may  have  awarded  its 
funds  to  administer  a  farmworker 
hoiising  assistance  program. 

Furthermore,  the  proposal  should 
include  a  staffing  chart  listing  names, 
qualifications  and  experiences  of  key 
staff  and  the  concomitant  amount  of 
time  each  will  spend  on  the  project  if  its 
less  than  full-time. 

Total  of  20  Points 

3.  Program  Design 

a.  Description  of  the  proposed  service 
area  inducting  a  rationde  for  the  service 
area  (i.e.  local  municipaUty,  county(ies) 
and  ^ates)  to  whicdi  housing  services 
for  migrant  and  seasonal  farmworkers 
will  be  targeted. 

b.  Description  of  the  main  problems 
relating  to  farmworker  housing  in  the 
identified  area(s);  how  the  problems 
have  been  identified  and  h^  the 
proposed  activities  will  address  and 
resolve  them. 

c.  Descniption  of  the  housing  activities 
(selected  fi'om  Part  n,  above,  that  the 
applicant  plans  to  imdertake,  and  the 
reasons  for  its  selection.  The  applicant 
should  relate  each  proposed  activity  to 
the  problems  affecting  farmworkers  in 
the  identified  geographic  areas  within 
the  proposed  overall  service  aiee. 

For  each  activity  identified,  a  set  of 
measurable  (in  quantifiable  termsl^gods 
for  each  quarter  within  the  program  year 
(funding  periodl  should  be  de^ed  by 
the  appUcnnt.  This  will  be  considered 
by  th4  Department  at  the  time  of  grant 
negotiation  and  incorporated  into  grant 
award  documents.  The  applicant  should 
include  in  this  section  an  itemized 
annucd  budget  indicating  personnel  and 
all  other  administrative  costs  to  be 
cheuged  to  the  grant.  It  should  be  noted 
that  proposed  expwiditures  must  be 
consistent  with  atnd  fully  supported  by 
the  proposed  housiz^  activities. 

Total  of  50  Points 

4.  Unkages  S'  Qoordination 

A  descnption  of  any  and  all  linkages 
that  the  applicant  (be  it  a  single 
applicant,  a  consortia  or  an  applicant 
with  subgrant  arrangements)  has 
establish^  within  ffie  identified  service 
area  that  will  ensure  a  greater  degree  of 
success  of  the  farmworker  housing 
assistance  activities.  The  applicant 
should  identify  and  demonstrate 
(including  Inters  of  support)  linkages 
with  farmw(»ker  organizations  and 
JTPA,  secticm  402,  enkployment  emd 
training  recipients  and  effected 
fermworker  communities,  and  any 
organizaticns  chartered  to  provide 
services  and  assistance  to  farmworkers 
in  the  designated  service  area  of  the 
proposed  housing  assistance  program. 


Additionally,  the  applicant  should 
describe  how  these  linkages  will  benefit 
the  program. 

Total  of  10  Paints 

Applicants  are  advised  that 
disc^sions  may  be  necessafy  in  order 
to  clarify  any  inconsistencies  in  their 
applications,  as  well  as  to  negotiate 
proposed  service  areas.  Applicatior» 
may  be  rejected  wh»e  the  information 
required  is  not  provided  in  sttfficient 
detail  to  permit  adequate  assessment  of 
the  proposal. 

The  final  decision  cm  the  award(s) 
will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grmit  Officer.  This  determination  will 
include  an  assessment  the  need  for 
farmworkers  assistanc:e  in  seeking  and 
securing  both  temporary  and  permanent 
housing  throughout  the  ccmterminous 
forty-eight  (48)  States,  the  State  of 
Hawaii,  and  the  Commonwealth  of 
Puerto  Rico. 

Part  IV — Aj^icatioa  Procaes 

A.  Eli^ble  Applicants 

Eligible  applic:mits  for  these  fimds 
under  this  announcement  include 
public  organizations  and  private 
nonprofit  organizations  authorized  by 
their  charter  or  articles  of  incorpcuation 
to  provide  housing  assistance  services  to 
the  migrant  and  seasonal  fermworker 
community. 

B.  Application  Procedures 

1.  Submission  of  Proposal 

All  instructions  and  forms  required 
for  submittal  of  applications  are 
included  ia  this  announcement.  An 
original  and  three  (3)  cxzpfes  of  the 
application  shall  be  submitted. 

The  appticatiem  package  shall  consist 
of  two  (2)  separata  aiul  distinct  parts. 
Part  I,  The  Financial  Proposal  and  Part 
n,  the  Techiiical  Proposs^  The 
Financial  Proposal.  Part  I.  shall  contain 
the  SF-424,  “Application  for  Federal 
Assistance”  (Att^ment  No.  1>  and 
SF424-A,  “Budgrt”  (Attachment  No.  2). 
The  budget  shall  include  on  a  separate 
page(s)  a  cost  analysis  of  the  budget, 
identifying  in  detail  tiie  amount  of  each 
budget  tine  item  attributable  to  each 
cost  cxttegcxry. 

The  tec:hnical  proposal.  Part  H.  shall 
demonstrate  the  appticanfh  capability 
to  provide  the  services  outlined  in 
this  announcMBent.  Ap^caats  should 
describe  the  proposed  technical 
approach  inrluHing  phasing  of  tasks  and 
s^edoling  of  time  and  personnel 
UmierPart  HI  (3)fc),  we  request  the 
submission  of  a  budget  to  accompany 
the  technical  proposal. 


No  cost  data  or  reference  to  price  shall 
be  included  in  the  technical  proposal  so 
that  an  independent  evaluation  may  be 
made  on  the  basis  of  technical  merit 

2.  Late  Proposals 

Any  proposal  not  reaching  the 
designated  place,  by  the  specified  time 
and  date  of  the  delivery  requirements 
will  not  be  considered,  imless 
postmarked  five  (5)  days  prior  to  the 
closing  date.  The  term  *Tostmark” 
means  a  printed,  stamped  or  otherwise 
placed  impression  (exclusive  of  ion) 
that  is  readily  identifiable  without 
further  action  as  having  been  supplied 
or  affixed  cm  the  date  mailing  by 
employers  of  the  U.S.  Postal  Service. 

3.  Hard-delivered  Proposals 

It  is  prefmred  that  proposals  he 
mailed  five  days  prior  to  the  closing 
date.  However,  hand-detiyered 
proposals  must  be  received  by  2  p.m., 
Easton  Standard  Time  oa  Fehruary  25, 
1994.  Telegraphed  and/or  faxed 
proposals  will  not  be  honored.  Failure 
to  adhere  to  the  above  instructions  will 
be  a  basis  for  a  determination  (d 
nonresponeiveness. 

4.  Period  of  Performance 

The  poiod  of  performance  will  be  12 
memths  be^nningjuly  1, 1994,  and 
continuing  throu^  June  30, 1995. 

5.  Cation  to  Extend 

Based  on  foe  grantee  successfully 
completing  work  under  this  solicitation, 
tha  availd^ty  of  funds,  and  the  needs 
of  the  Department,  this  grant  may  be 
extended  for  up  to  three  additkmal 
years. 

C.  Level  of  Effort 

The  total  amount  avuleUe  for  this 
solicitatioa  will  be  no  less  than 
$2,354,486.  This  amount  may  be  used 
for  up  to  six  grants  which  the 
Department  will  award  under  this 
solicitation  (see  Part  I,  Background). 

D.  Reports/Deliverables 

Recipients  of  grants  under  this 
solicitation  will  be  required  to  submit 
the  following  reports  at  the  time  and  in 
the  number  of  copies  s^iecified.  to  the 
Division  of  Seasonal  Farmworker 
Progmms,  Office  of  Special  Targeted 
Programs,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor. 

1.  Quarterly  Reports  (3  Copies) 

The  first  such  report  will  be  due  30 
days  after  the  first  three  months  of 
program  op^tion.  and  should  reflect 
program  activities  and  financial  outlays. 
The  reports  will  record  and  measure 
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agreed  upon  activities  in  quantifiable 
terms — thus  allowing  for  a  basis  to 
determine  success. 

Subsequent  reports  will  be  due  on  a 
quarterly  basis  and  will  follow  the 
format  and  content  of  the  first  such 
report.  Additional  and  more  specific 
items  and  forms  will  be  shared  at  the 
time  of  grant  negotiations. 

2.  Final/ Annual  Status  Report  (3  Copies) 

The  Grant  Recipient  will  submit  a 
final  report  summarizing  the  activities 
performed  under  this  grant  within  30 
days  of  the  end  of  the  first  year  of 
program  activities. 

Signed  at  Washington,  DC,  this  20th  day  of 
December  1993. 

)ames  C  Deluca, 

Grant  Officer,  ETA. 

(FR  Doc.  93-31478  Filed  12-23-93;  8:45  ami 
BILUNG  CODE  4S1l>-aiMI 


Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They  ^ 
specify  the  basic  hourly  wage  rates  andf 
fringe  benefits  whi(!;h  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  fix>m  tine  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fi-inge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  8^3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 


Dec.  27,  1993 

VOLUME  11: 

Missouri . 

M0930042 

- i 

j 

Dec.  27.  1993 

Missouri . 

M0930043 

Missouri . 

M0930044 

Missouri  . 

VOLUME  111: 

M0930045 

Alaska . 

AK930005 

Alaska . 

AK930006 

Alaska . 

AK930007 

Alaska . 

AK930008 

Alaska . . 

AK930009 

Modification  to  General  Wage 
Determination  Decisions 


The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts  '  being  modified  are  listed 
by  Volume  and  State  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Date  of  publication 

VOLUME  1;  ! 

New  Jersey  . 

NJ930002  (February 
19.  1993). 

Tennessee  . 

TN930005  (February 
19.  1993). 

VOLUME  II: 

Arkansas  . 

AR930001  (February 
19.  1993). 

Iowa . 

IA930032  (October 

29.  1993). 

Illinois  . 

IL930001  (February 
19,  1993). 

Indiana . 

IN930001  (February 
19.  1993). 

Indiana . 

IN930002  (February 
19,  1993). 

Indiana . 

IN930004  (February 
19.  1993). 

Indiana . 

IN930006  (February 
19,  1993). 

Indiana . 

IN930017  (February 
19.  1993). 

Indiana . 

IN930020  (October  1. 
1993). 

VOLUME  III: 

Alaska . . 

AK930001  (February 

1  19,  1993). 

California . 

CA930001  (February 
19. 1993). 

California  . 

CA930002  (February 
19,  1993). 

California  . 

CA930004  (February 
19.  1993). 

California  . 

CA930027  (August 
20,  1993). 

Colorado . . 

C0930003  (February 
19.  1993). 

Colorado . 

C0930004  (February 
19,  1993). 

Colorado . 

C0930008  (February 
19.  1993). 

Colorado . 

!  C0930009  (February 
i  19.  1993). 

Colorado . 

C0930021  (October 

1  1.  1993). 
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General  Wage  Deteimiaatioa 
Publication 

General  wage  detenninatioBS  issued 
under  the  DaviS'Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Undw  The  Davis- 
Bacon  And  Related  Acts’*.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  D^)08itory 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  covmtry.  Subscriptions  may  be 
purchased  from:  Superintendimt  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (2021 
783-3238. 

When  ordering  subscriptionfs),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordwed  for 
any  or  all  of  the  three  separate  voliunes, 
arranged  by  State.  Subscripticms  include 
an  aimual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  17th  day  of 
December  1993. 

Alan  L.  Moss, 

Director,  Division  ofWage  Determinations. 
(FR  Doc.  93-31215  Filed  12-23-93;  8:45  ami 
BnJJNQ  CODE  4510-27-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noft.  50-498  aiid50-499} 

Houston  Lighting  A  Poumt  Ca.,  City 
Public  Service  Board  of  San  Antor^ 
Central  Power  and  Light  Co^  City  of 
Austin,  TX  (South  Texas  Project,  Unit 
Nos.  1  and  2^  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impacts 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to- 
Facility  C^erating  License  Nos.  NPF-76 
and  NPF-80.  issued  to  the  Houston 
Lighting  A  Power  Company,  at  aL  (die 
licensee),  for  operation  of  the  Sou^ 
Texas  Project,  Unit  Nos.  1  and  2,  located 
in  Matagorda  County,  Texas. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  revisions  to  ID  CFR  pert  20 
references  to  recognize  the  newr  section 
numbers,  revise  definitions  to  ensure 
consistency  with  10  CFR  part  20,  and 


change  administrative  cmitrols  for 
reporting  and  recmdke^^ping  to  maintain 
compliance  with  the  new  part  20.  The 
change  would  revise  the  limitations  cm 
concentrations  of  radioactive  material 
released  in  liquid  effluents  and  the 
limitations  on  tiie  dose  rate  resulting 
from  radioactive  mitferial  released  in 
gaseous  effluents  and  reflect  the 
relocaticm  of  the  prior  10  CFR  20.106 
requirements  to  the  new  10  CFR 
20.1302.  These  changes  are  in  response 
to  the  licensee’s  application  for 
amendments  dated  September  15, 1993, 
as  scqpplementedhy  letter  dated 
November  30, 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  retain  operational  flexibility 
consistent  with  10  CFR  part  SO, 
appendix  1,  concurrent  with  the 
implementation  of  the  revised  10  CFR 
part  20. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  revision,  in  regards  to 
the  actual  release  rates  as  referenced  in 
the  Technical  Specifications  (TSl  as  a 
dose  rate  to  the  maximany  exposed 
member  of  the  public,  will  not  increase 
the  types  or  amoimts  of  effluents  that 
may  1^  released  offsite,  nor  increase 
individual  or  cumulative  occupational 
radiation  exposures.  Therefore,  the 
Commission  concludes  that  there  are  no 
significani  radiological  environmental 
impacts  associated  with  the  proposed 
amendments. 

With  reg(ud  to  potmitial 
nonradkloglcal  impacts,  the  proposed 
changes  do  not  noaradiolo^cal 
effluents  and  have  no  other 
environmental  imipact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  witii 
the  proposed  amendments. 

Alternative  to  the  Proposed  Action 

Since  the  Conunission  concluded  that 
thara  are  no  significant  environmental 
impacts  associated  with  the  proposed 
amendments  to  tiie  TS,  any  ahsmative 
to  the  amMidments  will  Ime  either  no 
significantly  differmt  environmeirtal 
impact  or  vdll  have  greater 
environmental  imnact  The  principal 
alternative  would  be  to  deny  the 
requested  amendments.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operation. 

Altematire  Use  ofResoorces 

This  action  does  not  involve  tite  use 
of  lesQurcea  not  previously  oonaideced 
in  the  Final  Env^nmentm  Statament 
related  to  the  operation  of  the  South 


Texas  Project,  Units  1  and  2,  dated 
August  1986. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consalt  other 
agencies  oc  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  15. 1993. 
as  supplemented  by  letter  dated 
November  30. 1993,  which  is  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
212Q  L  Street,  NW.,  Washington,  DC  and 
at  the  Wharton  County  Junim  College,  J. 
M.  Hodges  Learning  Center,  911  Boling 
Highway,  Wharton,  Texas  77499. 

Dated  at  RockvlMe,  Maiytand,  this  17th  day 
of  December  1993. 

For  the  Nuclear  Regulatory  Commission. 

Suzanne  C  Black. 

Director,  Project  DirectoftOelV-S.  Dmsioa 
of  Reactor  Projects  BI/IV/V,  QSias  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  93r-31437  Filed  U-23-93;  3:45  ami 
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[DocfciX  No.  50-14^ 

ErwIranoMcital  AMMasnont  and 
Rnding  of  No  SlgnMcant  hnpaat 
Regarding  Reiaaaa  of  FacUtty  for 
Unrestricted  Use;  Univeratty  of 
California,  Loa  Angelet  Research 
Reactor  F^itty 

The  U.S.  Nuclear  Regulatory 
CommissioB  (NRC)  is  considering 
issuance  of  ut  order  releasing  for 
imrestiicted  use  in  the  Undversity  of 
Califmnia  (UCLA)  Research  Reactor 
Facility  (UCLA  focility)  located  in  Los 
Angles,  Caltfomia,  in  accordance  with 
NRC  guidelinee  mid  a  Settiement 
Agreemmt  dated  September  30, 1965. 
between  the  Regmts  of  tiie  University  of 
California,  the  Campus  Committee  to 
Bridge  the  Gap,  and  the  NBC  staff.  An 
order  was  issued  by  the  Atomic  Safety 
and  UcensingBoaidQnNaHrendMrB, 
1985,  that  SCTwnred  the  Settfement 
Agreement 
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EnTiromnental  Assessment 
Identification  of  Proposed  Action 

By  application  dated  October  29. 

1985,  as  supplemented,  UCLA  requested 
authorization  for  Phase  I  dismantlement 
of  the  UCLA  reactor  fedlity  and 
disposal  of  its  component  parts  in 
accordance  with  the  proposed  Phase  I 
decommissioning  plan.  Following  an 
order  authorizing  Phase  I  dismantling  of 
the  UCLA  facility  and  disposition  of 
component  parts  dated  July  14, 1986, 
UCLA  completed  Phase  I 
dismantlement.  Phase  1  concerned  the 
removal  of  all  UCLA  facility 
components  except  for  the  concrete 
buil^ng  structure,  concrete  biological 
shield,  components  affixed  to  or 
embedded  in  the  biological  shield,  the 
holdup  tank,  primary  water  pump, 
sump  pump,  compressor  system,  floor 
drains,  decontamination  sinks,  and  fuel 
storage  pits.  Phase  I  of  deconunissioning 
was  completed  on  August  18, 1989. 

By  application  dated  Jime  10. 1988,  as 
supplemented,  UCLA  requested 
authorization  for  Phase  n 
dismantlement  of  the  UCLA  facility  and 
disposal  of  its  component  parts  in 
accordance  with  the  proposed  Phase  n 
decommissioning  plan.  Following  an 
order  authorizing  Phase  n  dismantling 
of  the  UCLA  facility  and  disposition  of 
component  parts  dated  July  28, 1989, 
UCLA  completed  Phase  n 
dismantlement.  Ph^se  n 
decommissioning  concerned  the 
removal  of  components  that  remained 
after  completion  of  Phase  I 
decommissioning.  When  Phase  n 
decommissioning  was  completed,  UCLA 
submitted  final  survey  information  on 
January  4  and  28  and  February  22, 1993, 
as  a  basis  for  release  of  the  UCLA 
fodlity  for  unrestricted  use. 

On  March  10  and  11. 1993, 
representatives  from  the  Oak  Ridge 
Institute  for  Science  and  Education 
(ORISE)  performed  an  independent 
confirmatory  survey  at  the  UCLA 
facility.  The  survey  is  documented  in  an 
ORISE  report.  “Confirmatory  Survey  of 
the  Boelter  Reactor  Facility,  University 
of  California  at  Los  Angeles,  California,'’ 
dated  August  1993.  NRC  Re^on  V,  in  a 
memorandum  dated  September  8, 1993, 
found  that  the  ORISE  report  findings 
support  the  data  developed  in  the  UCLA 
final  survey  report. 

The  Need  for  Proposed  Action 

This  action  is  needed  to  release  the 
UCLA  facility  for  unrestricted  access 
and  use. 


Environmental  Impact  of  Release  of  the 
Facility  for  Unrestricted  Use 

UCLA  indicates  that  the  residual 
contamination  and  dose  exposxires 
comply  with  the  criteria  of  Regulatory 
Guide  1.86,  Table  1,  which  establishes 
acceptable  residual  surface 
contamination  levels,  and  the  exposure 
limit,  established  by  the  NRC  staff,  of 
less  than  5  micro  R/hr  above 
backgroimd  at  1  meter.  The  NRC  has 
verified  these  measurements.  The  NRC 
finds  that  since  these  criteria  have  been 
met.  there  is  no  significant  impact  on 
the  environment  and  the  UCLA  facility 
can  be  released  for  unrestricted  use. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  ourent  environmental  impacts  and 
would  deny  release  of  the  site  for 
imrestricted  use.  The  environmental 
impacts  of  the  proposed  action  and  the 
alternative  action  are  similar.  Because 
the  reactor  and  component  parts  have 
been  dismantled  and  disposed  of  in 
accordance  with  NRC  regulations  and 
guidelines  and  the  Settlement 
Agreement,  there  is  no  alternative  to 
release  of  the  UCLA  facility  for 
unrestricted  use. 

Agencies  and  Persons  Consulted 

Personnel  from  the  ORISE  conducted 
an  independent  confirmatory  survey  at 
the  UCLA  facility  under  an  interagency 
agreement.  The  staff  consulted  with  the 
State  of  California  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  NRC  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action.  On 
the  basis  of  the  foregoing  Environmental 
Assessment,  the  NRC  has  concluded 
that  the  issuance  of  the  Order  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  final  stirvey  for 
the  UCLA  facility  dated  January  4  and 
28  and  February  22, 1993.  These 
documents  are  available  for  public 
inspection  at  the  Commission  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  December  1983. 


For  the  Nuclear  Regulatory  Conunission. 
Sejrmour  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Deconunissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  93-31436  Filed  12-23-93;  8:45  am] 
BMxma  cooe  tsso-oi-m 


PRESIDENTS  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

Meetings 

AGENCY:  President’s  Council  on 
Sustainable  Development. 

ACTION:  Meeting  notice. 

datesAhme: 

January  13, 1993  ’ 

9  a.m.-12  Noon — Sustainable 
Commxmities 

2  p.m.-5:30  p.m. — ^Principles,  Goals, 
and  Definition 
January  14, 1995 
9  a.m.-l  p.m. — ^Eco-Efficiency 
PLACE:  The  Westin  Hotel,  1900  Fifth 
Avenue,  Seattle,  Washington  98101. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  The 
President’s  Coimdl  on  Sustainable 
Development  is  a  partnership  of 
industry,  labor,  government, 
environmental  organizations,  not-for- 
profit  groups,  and  civil  rights 
organizations. 

The  Coxmcil  will  participate  in  a 
roimdtable  discussion  and  public  forum 
on  sustainable  commimities;  participate 
in  the  Eco-Effidency  Task  Force 
roundtable  discussion;  consider  draft 
prindples  firom  the  Coimdl’s  Task 
Force  on  Prindples,  Goals,  and 
Definitions;  and  consider 
recommendations  from  the  Council’s 
Scoping  Task  Force  on  Climate  Change. 
CONTACT:  Eimice  Lockhart-Moss, 
Spedal  Assistant  to  the  Executive 
Diredor,  President’%  Council  on 
Sustainable  Development  (202)  208- 
7411. 

Molly  H.  Olson, 

Executive  Director,  President's  Council  on 
Sustainable  Development. 

(FR  Doc.  93-31457  Filed  12-23-93;  8:45  am] 
BUXMQ  COOE  3127-«1-M 


POSTAL  RATE  COMMISSION 

[Order  No.  997;  Docket  No.  A94-41 

Before  Commissioners:  W.H.  "Trey" 
LeBlanc,  IB.  Vice  Chairman;  George  W. 
Haley;  H.  Edward  Quick,  Jr.;  Wayne  A. 
Schley. 

In  the  Matter  of.  Boone,  NE  68625:  (Chris 
Christensen,  Petitioner). 
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NOTICE  AND  ORDER  ACCEPTING 
APPEAL  AND  ESTABLISHING 
PROCEDURAL  SCHEDULE 

Issued  December  20, 1993. 

Docket  Number:  A94-4. 

Name  of  Affected  Post  Office:  Boone, 
Nebraska  68625. 

Name{s)  of  Petitioneris):  Chris 
Christensen. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
December  16, 1993. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)l. 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service’s  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the 
December  16, 1993  filing  date  of  this 
appeal  (39  U.S.C.  404(b)(5)).  In  the 
interest  of  expedition  and  in  light  of  the 
120-day  decision  schedule,  the 
Commission  reserves  the  right  to  request 
the  Postal  Service  to  submit  memoranda 
of  law  on  any  appropriate  issue.  If 
requested,  the  memoranda  will  be  due 
20  days  from  the  issuance  of  the  request 
and  the  Postal  Service  shall  serve  a  copy 
of  its  memoranda  on  the  petitioner.  The 
Commission  reserves  the  right  to  ask  the 
petitioner  for  more  information. 

If  the  Postal  Service  files  a  brief  or 
motion  to  dismiss  or  a  motion  to  affirm 
the  appeal,  the  Postal  Service  may 
incorporate  by  reference  any 
memoranda  it  previously  filed  in  this 
docket. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 

.  record  in  this  appeal  by  January  3, 1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedure  Schedule  in 
the  Federal  Register. 

By  the  Commission. 

Cyril  J.  Pittack, 

Acting  Secretary. 

E)ecember  16, 1993,  Filing  of  Appeal  letter. 
December  20, 1993,  Commission  Notice 
and  Order  of  Filing  of  Appeal. 

January  10, 1994,  Last  day  for  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)l. 

January  20, 1994,  Petitioner’s  Participant 
Statement  or  Initial  Brief  (Any  person  who 
has  sent  the  Commission  an  appeal  letter 


may  file  a'  Participant  Statement  or  Initial 
Brief.)  (see  39  CFR  3001.115(a)  and  (b)]. 

February  9, 1994,  Postal  Service’s 
Answering  Brief  (see  39  CFR  3001.115(c)]. 

February  24, 1994,  Petitioner’s  Reply  Brief 
should  Petitioner  choose  to  file  one  [see  39 
CFR  3001.115(d)l. 

March  3, 1994,  Deadline  for  motions  by 
'  any  party  requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to  the 
written  filings  (see  39  CFR  3001.116). 

April  14, 1994,  Expiration  of  the 
Commission’s  120-day  decisional  schedule 
(see  39  U.S.C  404(bK5)]. 

[FR  Doc.  93-31425  Filed  12-23-93;  8:45  am] 
BMXMQ  CODE  TTIO-OV-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Form*  Under  Review  by  Office  of 
Management  and  Bud^ 

Agency  Clearance  Officer — ^John  J. 
Lane (202)  272-3900. 

Upon  written  request  copy  available 
from:  Securities  and  Exch^ge 
Commission.  Office  of  Filings, 
Information,  and  Consumer  Services, 
Washington,  DC  20549. 

New 

Mutual  Funds  Focus  Group  File  No. 
270-386 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission”)  has  submitted  for  OMB 
approval  a  request  to  conduct  two  focus 
group  sessions  of  ten  individuals  each, 
for  a  total  of  20  participants,  to  obtain 
information  regarding  the  public’s 
understanding  of  the  risks  involved 
when  purchasing  mutual  funds  from  a 
bank.  The  results  will  be  used  by  the 
agency  to  get  a  sense  from  the  public  on 
their  understanding  of  the  level  of  risk 
involved  when  pui^asing  mutual 
funds  sold  through  banks.  The  focus 
group  sessions  are  estimated  to  require 
.20  burden  hours  per  response. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John  J.  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 


Dated:  December  15. 1993. 

Margaret  H.  McFarland, 

Deputy  Secretoiy. 

(FR  Doc.  93-31495  Filed  12-23-93;  8:45  am] 
BMXara  CODE  M10-01-W 


Self-Ragulatory  Organizations; 
Chlc^o  Stock  Exchange, 
Incorporated;  Application  for  Unlisted 
Trading  Prlvlie^s  in  an  Over-the- 
Counter  Issue  and  To  Withdraw 
Unlisted  Privileges  in  an  Over-the- 
Counter  Issue 

December  20, 1993. 

On  December  9, 1993,  the  Chicago 
Stock  Exchange,  foe.  ("CHX”), 
submitted  an  application  for  unlisted 
trading  privileges  (“UTP”)  pursuant  to 
section  12(f)(1)(C)  of  the  S^nirities 
Exchange  Act  of  1934  ("Act”)  in  the 
following  over-the-co\mter  ("OTC”) 
security,  i.e.,  a  security  not  registered 
under  section  12(b)  of  the  Act. 


File  No. 

Symbol 

Issuer 

7-11716  . 

GATE . 

Gateway  2000 
IfK.;  Common 
Stock;  $.01 
par  value. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange’s  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  appliea  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Symbol 

Issuer 

7-11717  . 

IMNR . 

Immune  Re- 

sponse  Corp.; 
Corrvnon 

Stock;  $.0025 
par  value. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  January  10, 1994, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Secvirities  and  Exchange 
Commission,  450  Fifth  Street,  NW,, 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
'\yhether  they  believe  the  requested  grant 
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of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(2),  which  requires  diat,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  hi  an  OTC 
security,  the  Commission  oonsider, 
among  other  matters,  the  public  trading 
activity  in  such  seciuity,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  foe  existing  markets  for 
swh  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Divlskm  of 
Market  Regulation,  pursuant  to  delagited 
authority. 

Maigarat  H.  McFariaad, 

Deputy  Seaetojy. 

(FR  Doc.  «)3-31707  Filed  12-23-83;  845  am] 
aajjNe  oooe  ene-ot-M 


[Releaae  Na  34-33357;  File  No.  SR-NASI>- 
93-721 

Self-Regulatory  Organizations;  Riing 
and  Immediate  EffMtIveneas  of 
Proposed  Rule  Change  by  Nadonat 
A9eociation  of  Securities  Oealera,  Inc. 
Relating  to  Amendments  to  the 
GuktoUnea  Regarding 
ComoMBiications  With  the  Pubiic 
About  Coilateralized  Mortgage 
ObUgations  (CMOe) 

IDecember  17. 1993. 

Pursuant  to  section  19(b)(1)  of  the/. 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  Ciecember  3. 1993, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD”  or  “Association”) 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  IQ  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  constituting  a  stated  policy,  practice 
or  interpretation  of  an  existing  rule  of 
the  NA^  under  section  19(b)(3)(A)(i)  of 
the  Act,  which  renders  the  rule  effective 
upon  the  Commission’s  receipt  of  this 
filing.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  its 
Guidelines  Regarding  Communications 
With  the  Public  About  Collateralized 
Mortgage  Obligations  (“CMOs”)  at 
Article  lU.  Section  35  of  the  Rules  of 
Fair  Practice  ("CMO  Guidelines”)  to 


require  members  to  offer  educational 
material  on  CMOS  to  their  customers. 
Below  is  the  teid  of  the  proposed  rule 
change.  Proposed  new  lan^i^e  is 
halicizBd;  proposed  deletions  are  in 
brackets. 

Guideline  Regarding  Communications 
With  the  Public  About  Collateralized 
Mortgaga  ObUgations  (CMOs) 

*  •  *  *  • 

Educational  Material 

In  order  to  ensvue  diat  customers  are 
adequately  informed  about  CMOs 
members  are  required  to  (should]  offer 
to  customers  educational  material 
which  covers  the  following  matters: 

•  A  discussion  of  CMO  characteristics 
as  investments  and  their  attendant  risks 

•  An  explanation  of  the  structure  of  a 
CMO,  including  the  various  types  of 
tranches 

•  A  discussion  of  mortgage  loans  and 
mortgage  securities 

•  Features  of  CMOs,  including:  audit 
quality,  prepa)rment  rates  and  average 
lives,  interest  rates  (including  effect  on 
values  and  prepa3rment  rates),  tax 
considerations,  minimum  investments, 
transactims  costs  and  liquidity 

•  Questions  an  investor  should  ask 
before  investing,  and  a  glossary  of  terms 
that  may  be  helpful  to  an  investor 
conridaring  an  investment. 
***** 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  ot  and 
Statutory  Basis  for,  me  Proposed  Rule 
'Change 

In  its  filing  with  the  Cmnmission,  the 
NASD  included  statements  amceming 
the  purpose  of  and  basis  for  the 
p^opos^  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
nile  change.  Tlie  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
’  prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  rule  filing  SR-NASD-93-63,  which 
was  effective  upon  filing  with  the 
Securities  and  Exchange  Commission  on 
November  3,  1993,i  the  NASD  amended 
the  CMO  Guidelines  to  state  that 
members  should  offer  educational 
material  concerning  CMOs  to  their 
customers.  A  more  complete  description 


>  Securities  Exchange  Act  Release  Na  33169 
(Nov.  9, 1993),  58  FR  60743  (Now.  16. 1993). 


of  the  nature  of  the  educational  material 
provision  may  be  found  in  that  rule 
filing. 

Suosequent  lo  the  filing  of  SR-NASD- 
93-63,  the  NASD’s  Office  of  General 
(Dounsel  determined  that  the  provision 
stating  that  members  “should”  offer 
educational  material  to  their  customers 
was  intended  to  be  mandatory  as 
approved  by  the  NASD  Board  of 
Governors  on  September  20, 1993. 
Accordingly,  the  NASD  is  amending  the 
Guidelines  to  state  ffiat  members  are 
required  to  offer  to  customers 
educational  material  concerning  CMOs. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(bK6)  of  the 
Act  in  that  the  amendment  to  the 
Guidelines  relating  to  educational 
material  will  enhance  ptdilic  knowledge 
and  information  on  a  complex  securities 
product  and  will,  therefore,  enhance  the 
protection  of  investors  and  the  public 
intersst  by  improving  the  basel^  of 
standards  to  guide  s^es  practices 
relating  to  CMOs. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Completion 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  c(mipetition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act,  as  amended. 

fC)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conmission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  with  the 
Commission  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  H  constitutes  a  stated 
policy,  practice  or  interpretation  of  an 
existing  rule  of  the  NASD. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  mrtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washin^on,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  13, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3a-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-31496  Filed  12-23-93;  8:45  am] 
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[Rel.  No.  IC-19980;  812-8728] 

Comerica  Bank,  at  al.;  Conditional 
Temporal^  Order  and  Notice  of 
Application 

December  17, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “SEC”  or 
“Commission”). 

ACTION:  Conditional  temporary  order 
and  notice  of  application  for  permanent 
order  under  the  Investment  Company 
Act  of  1940  (the  “Act”). 

APPLICANTS:  Comerica  Bank 
("Comerica”)  and  Woodbridge  Capital 
Management,  Inc.  (“Woodbridge”). 
RELEVANT  ACT  SECTIONS:  Conditional 
temporary  order  granted,  and  permanent 
order  requested,  under  section  9(c)  for 
an  exemption  ft'om  the  provisions  of 
section  9(a). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  permanent  order  under  section 
9(c)  of  the  Act  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  solely  with  respect  to  a  securities- 
related  injunction  entered  against 
Comerica,  and  a  temporary  order 
pending  the  Commission’s 
determination  with  respect  to  the 
permanent  order.  Applicants  request 
that  any  relief  granted  pursuant  to  the 
application  also  apply  to  any  other 


entity  tliat  is  or  may  become  an 
affiliated  person  of  applicants. 

FILING  DATE:  The  application  was  filed 
on  December  17, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  January  11, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  Uie  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  E)C  20549; 
Applicants,  Comerica,  One  Detroit 
Center,  Detroit,  Michigan  48275-3391. 
Woodbridge,  100  Renaissance  Center, 
Detroit,  Michigan  48243. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  O’Hanlon,  Senior  Attorney,  at  (202) 
272-3922,  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  ’The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Comerica  is  a  Michigan  state- 
chartered  bank  that  is  a  member  of  the 
Federal  Reserve  System.  Comerica  is  a 
wholly-owned  subsidiary  of  Comerica 
Incorporated,  a  bank  holding  company. 

2.  Woodbridge  is  a  wholly-owned 
subsidiary  of  Comerica  Investment 
Services,  Inc.,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  Comerica. 
Woodbridge  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.  Woodbridge 
serves  as  investment  adviser  to  the 
Ambassador  Family  of  Mutual  Funds 
(which  currently  includes  twelve  stock, 
bond,  and  money  market  funds);  the 
Peoples  S&P  MidCap  Index  Fund,  Inc.; 
SEI  Index  Funds;  SEI  Tax  Exempt  Trust; 
and  St.  Clair  Fixed  Income  Fund,  Inc. 
(collectively,  the  “Funds”).  The  Funds 
are  open-end  management  investment 
companies  registered  under  the  Act. 

3.  Wilson,  Kemp  k  Associates,  Inc. 
(“Wilson”)  is  a  wholly-owned 
subsidiary  of  Comerica  Investment 
Services,  Inc.,  which  in  turn  is  a  wholly- 
owned  subsidiary  of  Comerica.  Wilson 


is  an  investment  adviser  registered 
rmder  the  Investment  Advisers  Act  of 
1940.  Wilson  is  not  presently  an 
investment  adviser  to  any  investment 
company  registered  under  the  Act. 

4.  On  December  17, 1993,  the 
Commission  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  in  a  civil 
action  entitled  Securities  and  Exchange 
Commission  v.  Comerica  Bank  (the 
“SEC  Action”).  The  complaint  alleged 
that  Comerica  violated  Regulation  U,  as 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  under 
section  7(d)  of  the  Securities  Exchange 
Act  of  1934,  in  connection  with 
extensions  of  credit  in  a  custodial  trust 
account  maintained  for  an  individual 
named  Mark  Sendo.i 

5.  On  the  same  day,  Comerica 
consented  to  the  entry  of  a  Final 
Judgment  of  Permanent  Injunction  and 
Other  Relief  (the  “Final  Judgment”), 
without  admitting  or  denying  any  of  the 
allegations  in  the  Commission’s 
complaint  except  as  to  jurisdiction.  The 
Final  Judgment  enjoins  Comerica  from 
further  violations  of  Regulation  U.  The 
Final  Judgment  requires  Comerica  to  - 
pay  a  civil  money  penalty  of  $100,000. 
The  Final  Judgment  also  requires 
Comerica  to  adopt  internal  procedures 
designed  to  prevent  a  recurrence  of  the 
violative  conduct. 

6.  Applicants  have  advised  the 
directors  of  the  Peoples  S&P  MidCap 
Index  Fund,  Inc.,  and  the  trustees  of  the 
SEI  Index  Funds  and  SEI  Tax  Exempt 
Trust  of  the  circumstances  pertinent  to 
the  Final  Judgment  and  the  actions 
taken  by  applicants  to  obtain  temporary 
and  permanent  orders  exempting 
applicants  from  the  provisions  of 
section  9(a).  Applicants  will  promptly 
advise  the  Division  of  Investment 
Management  of  any  action  taken  by  the 
respective  directors  and  trustees  of 
those  funds  with  regard  to  applicants.  In 
addition,  applicants  have  been  advised 
by  the  trustees  of  the  Ambassador  Funds 
and  the  directors  of  the  St.  Clair  Fixed 
Income  Fund,  Inc.  (the  “Boards”)  that 
(a)  the  Boards  have  renewed  the 
circumstances  pertinent  to  the  Final 
Judgment,  and  have  considered  the 
prior  services  rendered  to  the  funds  by 
Woodbridge;  and  (b)  after  review  and 
consideration  of  such  factors  as  they 


I  The  Commission  brought  an  action  against 
Sendo  and  two  of  his  associates  for  "free-riding" — 
paying  for  purchases  of  securities  with  anticipated 
proceeds  Grom  offsetting  sales  of  the  same 
securities— in  violation  of  the  antifiraud  and  margin 
provisions  of  the  federal  securities  laws  in  fune 
1991.  SEC  V.  Sendo,  Bunnan  and  Tringale,  91  Civ. 
4408  (S.D.N.Y.),  Litigation  Release  No.  12894  Qune 
27, 1991).  Summary  judgment  was  rendered  in 
favor  of  the  Commission  in  October  1992.  Litigation 
Release  No.  13475  (Dec.  17, 1992). 
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deemtd  apf^opriete,  the  Boards, 
induding  a  majority  of  the  nan- 
interested  trustees  of  the  Ambassador 
Funds,  and  a  majority  of  the  non* 
interested  directors  erf  the  St  Clair  Fixed 
Income  Fund.  Inc.,  have  determined 
that  the  retention  of  Woodbridge  as 
investment  adviser  is  in  the  best 
interests  of  the  funds’  shareholders.* 

7.  In  making  the  application, 
applicants  ac^owMge.  understand, 
and  agree  that  the  application  and  any 
temporary  exemption  issued  by  the 
Commission  shall  be  without  prejudice 
to  the  Commission’s  consideration  of 
any  application  for  exemptions  from 
statutory  requirements,  including  the 
consideration  of  the  instant  application 
for  a  permanent  exemption  pursuant  to 
section  9(c)  or  the  revocation  or  removal 
of  any  temporary  exmnpticm  granted  in 
connection  with  the  application. 

Applicants’  Legal  Analysis 

1.  Applicants  seek  a  permanent  order 
exempting  applicants  and  their  affiliates 
from  the  provisions  of  section  9(a)  of  the 
Act  solely  with  respect  to  the  Final 
Judgment,  and  a  temporary  order 
pending  the  Conunission’s 
determination  with  rasper^  to  the 
permanent  order. 

2.  Section  9(a)  of  the  Act.  in  pertinent 
part,  disqualifies  any  person  or 
company  from  serving  or  acting  in  the 
capacity  of  employee,  officer,  mreotor, 
member  of  an  advisory  board, 
investment  adviser,  depositor  or  any 
registered  investment  company,  or  *• 
prindpal  underwsitM'  for  any  re^stered 
open-end  company,  register^  unit 
investment  trust,  or  registered  face 
amount  certificate  company  if  Mi^h 
person,  in'  an  affiliated  person  of  such 
person,  has,  by  reason  of  misconduct, 
been  permanently  or  temporarily 
enjoined  by  an  order,  judgment, 
decree  from  any  court  of  competent 
jurisdiction  from  acting  as  an 
underwriter,  brerfeer,  d^er,  or 
investment  adviser,  or  from  engaging  in 
or  continuing  any  conduct  or  practice  in 
connection  with  any  such  activity  or  in 
connection  with  the  purchase  or  sale  of 
any  security. 

3.  Section  9(c)  provides  that  the 
Commission  shall  grant  an  application 
for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a),  either  unconditionally  or  on  an 


>  The  IMvieioo  of  iDvestineat  M«ageme&l  note* 
(hat  Ihe  AmbeMador  Famiijr  of  Mutual  Funds  and 
tba  SL  CUlr  Fixad  biooma  Fund,  bic.,  whose  Boards 
approved  the  retsniion  of  Woodtvidae  as 
invasimanl  adviser,  are  spontoiud  bjr  Goinafica.  la 
contrast.  The  Peoples  SAP  MidCap  Index  Fuad, 

Itu:.,  SB  bid«  Funds,  asid  SB  Tax  Exempt  Train, 
whose  truaiees  and  diraclors  were  advieed  of  tfie 
ciicamstaacse  pertiaanl  to  the  Fiiiai  Jndiment  and 
the  application,  are  luN  spoaiosad  by  Comarlca. 


appropriate  temporary  or  other 
conditional  basis,  if  it  is  estdslished  that 
these  provisions,  as  applied  to  the 
applicant,  are  unduly  or 
disproportionately  severe  or  that  the 
conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  (rf  investors  to 
grant  such  application. 

4.  As  a  result  of  the  Final  Judgment, 
Comerica  and  its  affiliated  persons  are 
Sffoject  to  the  disqualification 
provisions  of  section  9(a).  Applicants 
assert  that  the  applif^ation  of  such 
provisions  to  applicants  is  unduly  and 
disproportifmately  severs.  Applicants 
frirther  assert  that  the  public  interest 
and  protection  of  investors  favors 
granting  the  requested  relief. 

5.  Applicants  state  that  the  conduct 
that  gave  rise  to  the  Final  Judgment  was 
not  in  any  way  related  to  activities  of 
applicants  as  investment  advisers. 

6.  Woodbridge  states  that  it  is  not  a 
party  to  the  SEC  Action  and  is  not 
alleged  to  have  involved  in  any  way 
with  the  activities  that  fonn  the  basis  of 
that  action.  None  of  the  officers  or 
employees  of  Woodbridge  participated 
in  any  way  in  the  conduct  alleged  to 
have  constituted  the  violations  which 
resulted  in  the  SEC  Action. 

7.  Applicants  assert  that  senior 
management  of  Comerica  and  Comerica 
Incorporated  were  not  involved  with, 
and  had  no  knowledge  of.  the  conduct 
alleged  to  have  constituted  the 
violations  which  form  the  basis  of  the 
SEC  Action.  Moreover,  the  SEC  Action 
does  not  involve  allegations  of  fraud. 

8.  Applicmits  assert  that  denial  of  the 
request^  order  would  harm  the  Funds’ 
investors  because  the  investors  would  _ 
lose  the  services  of  the  Funds’ 
investment  adviser.  In  addition, 
investors  would  be  harmed  by  the 
uncertainty  caused  by  Woodbridge 
being  prohibited  from  serving  as 
investment  adviser  to  the  Funds,  which 
may  cause,  among  other  things,  multiple 
redemptions  of  shares  of  the  Funds.  > 

9.  Applicants  state  that  none  of  ' 
applicants,  Wilson,  Comerica 
Investment  Services,  Inc.,  nor  Comerica 
Incorporated  have  been  the  subject  of 
prior  Commission  enforoenrant 
proceedings.  Applicants  further  state 
that  they  ^ve  not  previously  filed  an 
application  for  relief  pursuant  to  section 
9(c)  of  the  Act. 

10.  Applicants  state  that  Comerica  has 
adopted  policies  and  procedures  to 
ensure  that  the  alleged  violaticms  do  not 
recur.  In  additim,  pursuant  to  the  Final 
Judgment,  Comerica  has  taken  or  will 
take  the  {allowing  steps  to  remedy  its 
conduct  and  prevent  the  recurrence  of 
violations: 


a.  Comerica  will  maintain  policies 
and  procedures  to  ensure  that  it  . 
complies  with  Regulation  U.  including 
policies  to  ensure  that  purchases  of 
securities  in  custodial  accoimts  are  not 
paid  for  with  proceeds  from  sales  of  the 
same  securities  in  the  accounts. 

b.  Within  thirty  days  after  the  entry  of 
the  Final  Judgement,  Comerica  will 
retain  an  independent  consultant  who 
will  review  Comerica’s  custodial 
securities  clearing  operations  and  will 
make  such  recommendations  as  are  ^ 
necessary  with  respect  to  Comerica’s 
policies  and  procedures  to  ensure  that 
Comerica  complies  with  Regulation  U. 

c.  The  consultant  will  issue  a  report 
within  sixty  days  of  its  retention  setting 
forth  its  findings  and  recommendations 
and  will  forward  the  report  to  the  New 
York  Regional  Office.  Unless  the 
Commission  objects  to  the  consultant’s 
recommendations  within  thirty  days, 
Comerica  will  implement  the 
consultant’s  recommendations  by  no 
later  than  forty  days  after  the  end  of  the 
period  for  the  Commission  to  object. 

Applicants’  Condition 

AppUcants  agree  that  any  order 
granted  by  the  Commission  pursuant  to 
the  application  will  be  subject  to  the 
condition  that  Comerica  will  comply 
with  the  Final  Judgment. 

Temporary  Order  • 

The  Commission  has  considered  the 
matter  and,  without  necessarily  agreeing 
with  all  the  facts  represented  or  all  of 
the  arguments  asserted  by  applicants, 
finds  that  the  issuance  of  a  temporary 
order  under  section  9(c]  of  the  Act, 
subject  to  the  foregoing  condition,  is  not 
inconsistent  with  the  public  interest  or 
the  protection  of  investors. 

Accordingly,  it  is  hereby  ordered, 
under  section  9(c)  of  the  Act,  that 
applicants  and  thdlr  affiliated  persons 
be,  and  hereby  are,  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a)  of  the  Act  solely  with 
respect  to  the  Final  Judgment,  subject  to 
the  condition  is  expressly  incorporated 
herein,  pending  the  Commission’s 
determination  with  respect  to  the 
permanent  order. 

By  the  Commission. 

(FR  Ooc  93-31420  Filed  12-23-93;  8:45  am) 
BiLUNO  CODE 
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Pnv— tment  Company  Act  of  1940;  neteaM 
No.  IC-19967;  File  Na  812-8730) 

First  investors  CorporaMon,  et  al4 
Temporary  Order  and  Moltoe  of 
Appiteation 

Decenbec  20. 1993. 

AGBiCV:  Secuiitiee  ainl  Exchange 
CommissioD  (“SCC”  or  “Cmnmissioa”). 
action:  Temporazy  order  and  notice  of 
appikation  to  pexmanent  exemption 
under  the  investment  Gampany  Act  ol 
1940(di«“Act*’X 

APPLICANTS:  First  Investors  Corporation, 
First  Investors  Managconeat  Companyr 
Inc.,  Executive  Investcvs  Corporation, 
Executive  Investors  Managpnnnt 
Company,  Inc,,  and  First  Investors  Li£» 
Insurance  Company  (the  ‘‘Cor|MHeft» 
Applicants”),  and  David  D.  Grayson  and 
Gkom  CX  itoKi  (the  “Individual 
Applicants”). 

RELEVANT  ACT  SECTIONSi  Conditional 
temporary  order  granted  and  permanent 
onto  requested  under  section  9(c) 
granting  an  exemption  from  section  9(fl0. 
SUMMARY  OF  APPtlGATION;  AppIicffiXtS 
have  been  granted  a  ronditkmal 
temporary  order,  and  have  requested  a 
permanent  order  undw  section  9(c) 
exempting  them  from  section  9(a}  stdely 
with  respect  to  injunctions  entwedjby 
courts  in  the  States  of  Maine  and  New 
York  and  the  Commonwealths  of 
Massachusetts  and  Virginia  on 
December  20, 1993  (the  “Injunctions’^' 
FILlNe  DATE:  The  application  was  &led 
on  December  20, 1993. 

HEARING  OR  NOTIFICATIOH  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  ^Cs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5  JO  p.m.  on 
January  20, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  as, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  to  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  S^s  Secretary, 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW.«  Washington.  DC  20549. 
Applicants  95  Wall  Street,  New  Yoxlc. 
New  Yorl:  10005. 

FOR  FURTHER  INFORMATIOM  OONTACF: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
272-3029,  or  Elizabeth  G,  Ostoman. 
Brandi  Chi^,  at  (20Gj  272-3016 
(Division  of  Investment  Management, 


Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  to  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

ApplicaaA’s  Repieaolatioiis 

1.  First  Investors  Corporation  rnC7 
is  a  registered  bndcer^alerffiat  serves 
as  the  underwriter  to  thirteen  registered 
investment  corapmies,  induding  First 
Investors  Pimd  Ftw  InoDme,  hic.  (“FIFT’) 
and  First  Eavestcsrs  Ki^  Yidd  Ftod, 

Inc.  ("FIHY”).  FIC  also  serves  as 
imderwriter  to  other  financial  prodiKrts 
within  the  Rrst  Investors  compW, 
induding  certain  single  peyment  and 
periodic  paymmil  pluis  and  two 
separate  accounts  established  and 
maintained  by  an  tnsuranre  company. 

2.  First  farvestors  Management 
Company  Inc.  (“FDdCO”)  ia  a  registered 
investment  adviser  that  serves  as  the 
investment  advises  to  eedi  of  die  funds 
to  whidi  FIC  actsasimdeswritat.  plus 
First  Investors  Special  Bond  Fund,  Inc. 

3.  Executive  Investors  Corpmation 
(“EIC”)  is  a  registered  brokeiskaler  that 
serves  as  the  underwrite  to  each  of  the 
three  seine  of  Executive  Investors  Trust, 
a  registered  managHoent  investment 
company.  Executive  Investors 
Management  Company.  Inc.  (“EIMCO”) 
is  a  registwed  investment  adviser  th^ 
serves  as  the  investment  adviser  to 
Executive  Invertors  Trust 

4.  First  Investors  Life  Insurance 
Company  ("First  Invertcss  Life”)  is  a 
stock  life  insurance  company 
incorporated  under  the  laws  of  the  State 
of  New  York.  First  Investors  life  serves 
as  sponsor  or  depositor  for  sevoal 
registered  unit  investment  trusts.  Shares 
of  these  unit  investment  trusts  are  sold 
exclusively  throu^  FIC. 

5.  All  of  the  registered  management 
investment  companies  aod  the  unit 
investment  trusts  described  above  are 
collectively  referred  to  herein  as  the 
"First  Investors  ffivestmenl 
Companfea." 

6.  FTC,  FIMCO.  EIC.  EIMCO.  and  First 
Investors  Life  are  wholly-own^ 
subsidiaries  of  First  Investors 
Consolidated  Corporation  CTICON’l. 
FICON  is  a  closely-held  corporation  of 
which  David  D.  Grayson  and  Glenn  O. 
Head  each  own  or  control 
approximately  34%  of  the  outstanding 
shares. 

7.  Grayson  serves  as  preslifent  Hid  a 
director  of  EIMCO' and  FIMCO,  and  as 
a  director  of  FIC.BC,  and  Ffrst 
Investors  life,  hi  addition,  Grayson  iis 
die  prertdent  and  a  trustee  of  all  of  the 
First  Investors  hrvestment  Companies: 
Grayson  also  served  as  president  of  FIC 


and  EIC  until  the  settlement  of  certain 
state  actions,  as  furdier  discnssed  below 
(die  "Settlement^. 

8.  Head  serves  as  an  execndve  officer 
and  a  director  of  FIMCO,  First  Investors 
Life,  and  EIMCO.  Head  also  selves  as 
the  treasurer  and  a  directorof  FIC  and 
EZC.  In  addidon.  Head  is  vice-president 
and  a  trustee  of  all  of  the  First  hrvestots 
Investment  Companies.  Head  also 
served  as  an  executive  officer  of  FIC  and 
EIC  until  the  Settlement. 

9.  Howard  A.  FVoman  and  Ahrin 
Bhunenfeld  eadi  bdd  the  title  of  senior 
vice-president  for  sales  at  FKT  and  were 
co-heads  of  one  of  FKTs  sales  complexes 
until  the  Setttonent.  Louis  Woolf  is  a 
registered  representative  at  FIC. 

10.  FIC,  FlMCO,  Flow,  Fin.  FIHY. 
the  Individual  Applicants.  FYoman,  and 
Blumenfeld  (the  “Reapondents'7  are 
subject  to  administrative  and  civil 
actions  in  the  States  of  Maine,  New 
York,  and  Washington  and  the 
Commonwealths  i^Massaclraselts  and 
Virginia  (coHectively  the  “Slates")- 
Woolf  is  sul^ect  to  an  action  hrau^  in 
Massachusetts.  EarJi  ol  Ibe  States 
alleged  that  the  RespoBdents,  and  lAToolf 
in  regard  to  the  actioa  broo^t  by  the 
CcmmonvrecJth  of  Massachusetts, 
ammig  other  things,  (a)  Failed  to 
sup<wiso  adequatdy  their  reestered 
represmtatives,  or  to  establish  adequate 
procedmes  to  do  so,  with  the  result  that 
those  representatives  did  not  always 
disclose  the  risks  associated  with  FIPI 
and  FIHY  and  at  tiines  recommended 
purchases  of  FIFI  and  F&fY  that  were 
unsuitable  for  the  objectives  »>d  goals 
of  certain  investors.  provided 
investors  with  prospectuses  that  did  not 
disclose  all  of  the  r^s  associated  with 
FIFI  and  FIHY,  and  (c)  in  some  cases, 
failed  to  make  timely  delivery  of 
prospectuses  to  FIFI  and  FIHY, 

11.  The  Resptmdents  entered  info 
separate  settlraoMit  agreements  joimly 
negotiated  with  tho  ^ates  of  hfeine  a^ 
New  York,  and  the  CommonweoUb  of 
Virginia  on  October  13, 1993  (the 
"Settlement  Agreement")  and  the 
Respondents  Woolf  entered  into  a 
settlement  agreeaaoat  with  the 
Comimmweeltb  of  Massad^rasetts  on 
October  13, 1993  (the  "Massachusetts 
Agreement").  (Collectively,  the 
SeUlemant  Agreement  and  the 
Massachusetts  Agreement  are  referred  to 
herein  as  the  "Agreements.  “>  The 
Agreements  provide,  among  other 
things,  for  the  full  a^  final  settlenwol 
and  disniissa)  ol  the  adminiatiativn  and 
civil  actians  initialed  by  the  States 
relating  to  the  offer  and  sale  of  shares  of 
FIFI  and  FIHY.  As  a  tesufr  of  the 
Agreements,  no  pending  enfotceaaeni 
actions  exist  in  any  states  against  die 
Respondents  and  Woolf. 
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12.  Pursuant  to  the  Settlement 
Agreement,  each  Respondent  was 
enjoined  by  cotuls  in  Maine,  New  York, 
and  Virginia  on  December  20, 1993.i 
Pursuant  to  the  Massachusetts 
Agreement,  each  Respondent  and  Woolf 
was  enjoined  by  a  court  in 
Massachusetts  on  December  20, 1993.3 
Respondents  and  Woolf  were  enjoined 
from  engaging  in  fraudulent  practices 
relating  to  the  offer  or  sale  of  securities 
to  the  public.  In  addition,  the 
Respondents  agreed  to  establish,  or 
continue,  various  compliance  and  risk 
disclosure  procedures.  Further,  FICON 
agreed  to  pay  an  additional  sum  of  $7.5 
million  to  the  $24.7  million 
disgorgement  fund  available  for 
distribution  to  defrauded  investors  of 
FIFI  and  FIHY.3 

13.  Under  the  Agreements,  the 
Individual  Applicants,  Froman,  and 
Blumenfeld  are  temporarily  suspended 
from  acting  in  certain  supervisory 
capacities  in  the  States  for  various 
periods.  Under  the  Massachusetts 
Agreement,  Woolf  is  temporarily 
suspended  frum  acting  as  a  sales  agent 
and  from  supervising  FIC’s  securities 
activity  in  Massachusetts. 

'14.  The  directors  of  the  First  Investors 
Investment  Companies  have  been  fully 
apprised  of  the  allegations  giving  rise  to 
the  actions  described  above  and  have 
determined  that  the  retention  of  FIC, 
EIC,  FIMCO,  and  EIMCO  as  distributors 
or  advisers  of  the  FIC  Investment 
Companies,  respectively,  is  in  the  best 
interests  of  the  shareholders  of  thos^' 
companies. 

Applicants'  Legal  Analysis 

1.  Section  9(a)(2)  of  the  Act.  in 
pertinent  part,  prohibits  any  person 
from  serving  as  an  employee,  officer, 
director,  member  of  an  advisory  board, 
investment  adviser,  or  depositor  of  any 
registered  investment  company,  or  as 
principal  underwriter  of  any  registered 


<  State  of  New  York  v.  First  Investors  Cotp.,  Index 
No.  90-46431  (Supreme  Court  of  New  York 
County);  State  of  Maine  v.  First  Investors  Corp.,  No. 
CV-91-373  (Superior  Court  of  Kennebec  County); 
and  Commonwealth  of  Virginia,  ex  rel..  State 
Corporation  Commission  v.  First  Investors  Corp., 
Case  No.  SEC920077  (Corporation  Commission  of 
the  Commonwealth  of  Virginia). 

2  Commonwealth  of  Massachusetts  v.  First 
Investors  Corp.,  No.  91-6423-E  (Superior  Court  of 
Suffolk  County). 

s  FIC  was  required  to  establish  the  $24.7  million 
disgorgement  fund  as  part  of  a  consent  judgment 
and  injunction  entered  against  FIC  by  the  ^uthem 
District  Court  for  the  Southern  District  of  New  York 
(“SDNY”)  on  June  12. 1992.  The  judgment  and 
injunction  followed  tlM  filing  of  a  complaint  by  the 
Commission  on  (une  11, 1992  urhich  alleged  that 
FIC  violated  certain  provisions  of  the  Securities 
Exchange  Act  of  1934  and  the  Securities  Act  of 
1933.  Ilia  conduct  underlying  the  consent 
judgment  and  the  Injunctions  are  substantially  the 
same. 


open-end  company  or  unit  investment 
trust,  if  such  person  or  any  affiliated 
person  has  been  permanently  or 
temporarily  enjoined  from  engaging  in 
any  conduct  in  connection  with  its 
activities  as  an  underwriter,  broker, 
dealer,  or  investment  adviser,  or  in 
connection  with  the  purchase  or  sale  of 
any  security.  Section  9(a)(3)  prohibits  a 
company  affiliated  with  any 
disqualified  person  from  serving  or 
acting  in  the  above  capacities. 

2.  Section  9(c)  of  the  Act  provides 
that,  upon  application,  the  Commission 
shall  grant  an  exemption  from  the 
provisions  of  section  9(a)  either 
unconditionally  or  on  appropriate 
temporary  or  other  conditional  basis  if 
it  is  established  that  those  provisions,  as 
applied  to  the  applicant,  are  imduly  or 
disproportionately  severe  or  that  the 
conduct  of  applicants  has  been  such  as 
to  not  make  it  against  the  public  interest 
or  protection  of  investors  to  grant  such 
application. 

3.  Applicants  request  an  order 
temporarily  exempting  applicants  from 
section  9(a)  of  the  Act  pending  the 
Commission’s  final  action  on  the 
application,  and  an  order  permanently 
exempting  them  from  that  provision. 

The  order  would  exempt  the  Corporate 
Applicants  from  section  9(a)  solely  with 
respect  to  the  Injunctions.  It  would 
permit  the  Corporate  Applicants  to 
continue  to  associate  with  the 
Individual  Applicants,  Froman, 
Blumenfeld,  and  Woolf  and  the 
Individual  Applicants  to  act  in  the 
capacities  of  officers  and  trustees  or 
directors  of  the  First  Investors 
Investment  Companies. 

4.  If  the  relief  requested  by  the 
application  is  granted,  applicants 
anticipate  that:  Grayson  would  resume 
serving  as  president  of  FIC  and  EIC; 

Head  would  resume  serving  as  an 
executive  officer  of  FIC  and  EIC;  Froman 
and  Blumenfeld  would  resume  serving 
as  senior  vice-presidents  for  sales  and 
co-heads  of  one  of  FIC’s  sales 
complexes;  and  Woolf  would  resume 
serving  as  sales  agent  once  their 
respective  suspensions  have  been 
served.  If  the  requested  relief  is  granted, 
Froman,  Blumenfeld,  and  Woolf  also 
will  remain  affiliated  with  FIC.  but  will 
not  serve  in  any  supervisory  capacity  (in 
the  case  of  Froman  and  Blumenfeld)  or 
as  sales  agent  or  supervisor  in 
Massachusetts  (in  the  case  of  Woolf) 
during  their  respective  suspensions. 

5.  Applicants  assert  that  denying  the 
requested  relief  from  the 
disqualification  provisions  of  section 
9(a)  would  be  disproportionately  severe. 
Applicants  further  aver  that  the  granting 
of  relief  is  not  inconsistent  with  the 


public  interest  and  the  protection  of 
investors. 

6.  Applicants  state  that  the  Corporate 
Applicants  were  granted  temporary 
relief  from  the  provisions  of  section 
(9(c)  in  connection  with  the  injunction 
entered  by  the  SDNY  on  Jime  12, 1992, 
pending  ffie  Commission’s  final  action 
on  the  matter.4  Applicants  further  state 
that  before  the  request  for  such  relief 
was  made,  none  of  the  Corporate 
Applicants  had  applied  for  or  received 
an  exemption  from  the  provisions  of 
section  9(a).  Applicants  also  state  that 
the  Individual  Applicants,  Froman, 
Blumenfeld.  and  Woolf  have  not 
previously  applied  for  or  received  an 
exemption  from  section  9(a). 

7.  Applicants  state  that  since  the 
commencement  of  the  States’ 
investigations,  applicants  have  taken 
numerous  steps  designed  to  strengthen 
training,  compliance,  emd  supervision 
with  respect  to  sales  and  distribution  of 
FIFI  and  FIHY  and  the  other  First 
Investors  Investment  Companies, 
including:  (a)  Retaining  an  independent, 
outside  consultant  ("Broker-Dealer 
Consultant’’)  to  examine  and  report  on 
the  sales  training,  supervisory,  and 
compliance  practices  and  procedures  of 
FIC;  (b)  implementing  a  detailed 
“Action  Plan’’  incorporating  the  Broker- 
Dealer  Consultant’s  recommendations, 
and  instituting  procedures  to  prevent 
and  detect  violations  of  the  applicable 
laws  and  regulations;  (c)  developing  and 
implementing  a  new  sales  presentation; 

(d)  establishing  a  new  training  program; 

(e)  substantially  revising  FIC’s 
compliance  manual;  (f)  increasing  FIC’s 
compliance  staff  that  is  overseen  by 
FIC’s  legal  department;  (g)  retaining 
outside  legal  counsel  to  examine  and 
report  on  compliance  with  guidelines 
and  requirements  of  the  Act;  (h) 
preparing  a  new  portfolio  managers’ 
compliance  manual;  and  (i)  making 
changes  in  senior  management, 
including,  with  respect  to  a  new  chief 
executive  officer,  i^^so,  applicants  assert 
that  FIC  has  agreed  to  engage  the 
Broker-Dealer  Consultant,  or  another 
person  not  unacceptable  to  the 
Commission’s  staff,  to  perform  a  follow¬ 
up  review,  and  further  juinual  reviews 
thereafter  for  five  years.  Applicants  state 
that  after  each  such  review,  a  report  will 
be  submitted  to  the  Commission  staff 
that  will  detail  the  extent  to  which  the 
recommendations  of  the  Broker-Dealer 
Consultant  have  been  implemented  and 
the  success  of  the  Action  Plan  in 
detecting  and  preventing  violations  of 
the  applicable  laws  and  regulations. 


*  Investment  Company  Act  Release  Nos.  18778 
Qune  12, 1992),  19522  (June  10, 1993),  and  19937 
(Dec.  9, 1993). 


58433 


Federal  Register  /  Vol.  58.  No.  246  /  Monday,  December  27,  1993  /  Notices 


8.  Applicants  fortber  assert  that  die 
disqn^fication  of  the  Corporate 
Applicants  would  be  harmful  to  die 
shsueholders  of  ad  of  the  First  bwestors 
Investment  Companies.  Applicants  also 
state  that  if  the  requested  exemption  is 
not  granted,  it  would  severely 
jeopardize  the  ability  of  applicants  to 
remain  in  business  and  would  have  an 
adverse  ed^  on  the  Corporate 
Applicants’  employees. 

Api^icaBt^  Condkiom 

Applicants  agree  that  the  following 
conations  may  be  imposed  in  any  order 
of  the  Commission  granting  relief. 

1.  Pursuant  to  rule  8  of  the 
Commission’s  Rules  of  Ptactiee, 
applicants  hereby  consent  to  the  staff  of 
the  Commission  advisii^,  the 
CommisskiD  regarding  the  subject 
matter  of  the  application  and  waive  any 
provisions  of  law  or  of  the 
Commission’s  rules  that  would  prevent 
such  ex  paxte  comBauaications  and 
waive  any  ckun.  of  pre  judgnent  by  the 
Commission  based  upon  any 
communications  by  ^  Stall  with  the 
Commission  for  the  purpose  set  forth 
above. 

2.  PufsuanI  to  rules  8(h)  and  16(b)  of 
the  Cbmmisaroit’s  Ruins  of  Practice, 
applicants  hereby  waive  an  initial 
determination  by  a  hearing  officer  as  to 
the  matters  set  fbcdi  isn  the  ^plication. 

3.  Any  temporaiy  eiaamptian  issued 
pursuant  to  the  application  shall  be 
without  pre)adice  tor  andi  shall  not  limit 
the  Coramiesien’s  rr^its  in  any  manner 
with  respect  to,  any  Commisskm 
investigations  ol,  or  admkustrativc 
proceedings  against,  aj^ficaats 
pursuant  to  the  Act.  incWing.  without 
limitation,  any  adrainistFativa 
proceeding  w^r  section  9(k)  of  the  Act 
or  the  consideratioB  by  the  Gbmnussion 
if  any  application'  for  examptkms  from 
statutory  requirenMOts  under  the  Act, 
incluch^  widioul  Umitatran,  the 
coimderatian  ol  ffie  permmient 
exemption  pursuant  to  section  9(a)  ol 
the  Act  requested  pursuant  to  dds 
apfdication  or  the  revoeatiaB  ot  renoval 
of  atiy  temporary  exemptions  granted 
under  the  Act  hi  connecCieB' this 
appficatidn. 

Temporary  Order 

The  CoBunissioii  has  considered  the 
matter  andr  wiffiout  necessarily  agreeiiw 
with  aR  ol  the  fads  rejmsented  or  all  of 
the  argumaute  assertsd  fay  appfacawts, 
finds  that  the  deeiol  clan  or<»undR 
section  9(c):  of  the  Act.  teteporacily 
exempting  ^^dicants  fcem  the 
provisions  of  section  9(a)  of  the  Ad 
with  tespetA  to  the  Injuixtions,  wou'ld 
be  disproportionately  severe. 


Accordingly,  it  is  hereby  ordered, 
under  section  9fc)  of  the  Act,  that 
applicants  hereby  are  temporartly 
exempted  from  dto  provisions  of  section 
9(a)  of  the  Act  to  the  extent  set  fbrth 
below  and  subject  to  the  cqncfittons  set 
forth  in  the  application,  until  ffie  eariier 
of  the  date  on  whkh  theCommissioii 
takes  final  action  on  the  application  for 
a  permanent  order  exempting  applicants 
horn  the  prohibitions  of  section  9(al,  or 
June  12. 1994.  The  temporary  order 
exempts  the  Corporate  Appficants  fiom 
section  9(a)  solely  with  reaped  to  the 
Injunctions.  'The  temporary  order  also 
permits  the  Corporate  Applicauts  to 
continue  to  associate  witii  the 
Individual  Applicants,  Froman, 
Bluraenfsld,  Woolf  and  the 
Individual  Applicants  to  ad  in  the 
capacities  of  officers  and  trustees  or 
diredors  of  the  First  Investors 
Investment  Companies. 

For  the  Conimissiaa,  IqF  dieDiwisioa  of 
Investment  Management,  pwsnant  to 
delegated  autimrity. 

Margnral  Ik  McFartenii, 

Deputy  Sectetarjf. 

[FR  Doc.  93-'31499  Filed  12-23-93;  8;4Snnl 
BiLUNO  coee  soie-et-n 

[Rel.  No.  IC-19962;  842-82241 

Michigan  Natfonal  Bank,  at  al.; 
CondMonai  Temporary  Oder  and 
Notice  of  Appttcatton 

December  IT,  1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  '*SE€^  or 
“Commission’'). 

ACTION:  CondMoiml  temporary  order 
and  notice  of  appfication  ftir  penmoent 
order  under  the  Investment  (Company 
Ad  of  1940  (the  "Act”). _ > 

APPUCANTS;  hdick^DbtettoMl  Bank 
(“MNB”),  Michigan  Kattoeal 
CoiporafekR  (“MNC”),  and 
Independence  Obw  Capital  Management 
Corparation  ("KXIM’’k 
RELEMANT  ACT  SBCTIOMS:  Conditional; 
temporary  order  griratod,  and  pramanent 
order  laquested,  under  sectioo  Qfc)  for 
an  exemption  from  tha  provisions  of 
section  9(a). 

SUMMARY  OF  APPUCARONr  Appfieants 
seek  a  pmnianeBt  order  micim  sacticm 
9(c)  of  tiite  Act  exempttog  them  from  the 
disqualification  provieiema  of  section 
9(a|  solely  vritii  res|)e9t  to  a  securkfee- 
rrided  injnction  Mitered  agaiBst  bfllB, 
said  a  tempmary  c»d«r  pemfing  the 
Commission’s  deteimlmtfon  utitilr 
respect  to  the  permanent  order. 
Appficants  request  that  any  ntiief 
granted  pursuant  to  the  appifcation  also 
apply  to  aaiy  other  entity  that  is  or  may 


become  an  afiHiated  person  of 
applicants. 

FILING  DATE:  The  applicatian  was  filed 
on  December  17, 1993. 

HEARIIKI  OR  NOrmCATlQN  OF  HEARWG: 
Interested  persons  may  reqjuesft  a 
hearing  on  the  appOcdioa  by  writing  to 
the  SEC’s  Secretary  and  sendng 
applicants  with  a  copy  of  the  leqjaest, 
personally  or  by  maiL  Hearing  requests 
should  be  received  by  toe  SEC  by  5:30 
p.ra.  on  January  11, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  ton  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service 
Hearing  requests  toould  side  the  nature 
of  the  writer’s  mterast,  the  reason  fox  the 
request,  sod  the  issues  contested. 
Perstms  who  wish  tobe  notified  of  a 
hearing  may  request  notificatioa  by 
writing  to  t^  SEC’s  Secxeta^. 
AOORE96E&  Secretary,  SEC,  450  Fifth 
Street,  NW.,  YYarirington,  EIC  20649; 
ApphcaraCs,  27777  Inicstei  Bond. 
Farmington  Ifille,  Micbigmi  48334. 

FOR  FURTHER  MFORMATION  COMTACT: 

John  V.  CYHanloa,  Senior  Attorney,  at 
(202)  272^22,  or  Elizabetb  G. 
Osterman,  Br»ich  Chief,  el  (202)  272- 
3016  (Division  of  tovestment 
Management,  Office  of  Investment 
Conpany  RagutetkinX 
SUPPLEMENTARY  BIFORMATIOR:  The 
f(d)owing  is  tt  sununaiy  of  Hat 
apphcatim.  *1310  cempleto  appttcatkHS 
may  be  obtained  ibr  u  in-  fhm  the  ^Cs 
Public  Reference  Branch. 

AppBcaats’  R^resentatimin 

1.  MNB  is  a  natloml  baakisg 

associattoD  and  a  v^oDy-own^ 
subsidiary  of  MNC  hOlC  is*  registered 
bank  hoMiRg  company.  serves  « 

investment  advisOT  to  fedepondniG» 
OmMutna)  Funds  (tin  “Fluid’').  Tbs- 
Fund  is  an  opeI^end  raensgeniMit 
investinMit  company  regtstared  undsr 
the  Act.  ccmsistiiig  offcw  series: 
Indepmtdence  One  Michigan’  Mumezptl 
Cash  Fund;  todfapendenee  One  Prime 
Money  Market  Ptmdr  Independence  One 
U.S.  Treasury  Money  Market  Ptind;  and 
Independence  One  U.S.  GovernmeDt 
Sectoities  Pnnd. 

2.  lOCM  is  a  whdi^-owned  snbswfiary 
of  MNC  and  is  an  inwntment  advisM^ 
registered  ander  toe  Investment 
Advisers  Act  of 1940.  FOGMactsasa 
sub-investment  adviser  to  the  Fund. 

3.  On  December  17, 1999,  the 
Commission  filed  n  complaint  in  the 
United  Staton  DtetrictCiteit  for  to* 
Southern  District  of  Nmr  Yorii^no^ 
action  entitled  Secxxritiexand  Exchange 
Commissron  v.  Micbignn.  NbtioaeJBa^ 
(the  "SEC  ActioB.’*).  The  complaint 
aHeged  that  MNB  violated  RagulatioaU, 
as  promulgated  by  the  Beard  of 
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Governors  of  the  Federal  Reserve 
System  imder  section  7(d)  of  the 
S^urities  Exchange  Act  of  1934,  in 
connection  with  extensions  of  credit  in 
a  custodial  trust  account  maintained  for 
an  individual  named  Mark  Sendo.* 

4.  On  the  same  day.  MNB  consented 
to  the  entry  of  a  Final  Judgment  of 
Permanent  Injunction  and  Other  Relief 
(the  “Final  Judgment”),  without 
admitting  or  denying  any  of  the 
allegations  in  the  Commission’s 
complaint  except  as  to  jurisdiction.  The 
Final  Judgment  enjoins  MNB  horn 
further  violations  of  Regulation  U.  The 
Final  Judgment  reouires  that  MNB 
disgorge  $8,500,  which  represents  its 
gross  custodian  services  fees  earned  on 
Sendo's  accounts.  The  Final  Judgment 
also  requires  MNB  to  adopt  internal 
procedures  designed  to  prevent  a 
recxirrence  of  the  violative  conduct. 

5.  At  a  meeting  of  the  trustees  of  the 
Fund  on  March  8, 1993,  applicants 
advised  the  trustees  of  the  facts  and 
circumstances  giving  rise  to  the  filing  of 
the  application.  The  trustees  then 
evaluated  the  information  provided  to 
them  and,  in  particular,  considered  the 
alleged  misconduct,  the  conduct  of 
MNC  and  KXIM  and  the  impact  of  the 
alleged  misconduct  on  MNB’s  and 
lOGM’s  ability  to  serve  as  adviser  and 
subadviser,  respectively.  In  addition, 
the  trustees  at  tnat  time  consulted  with 
legal  counsel  who  is  experienced  in 
matters  involving  the  Act,  which 
counsel  has  no  relationship  with  or 
affiliation  to  applicants,  concerning  th^* 
trustees’  fiduciary  responsibilities. 

Based  upon  such  review  and 
consultation,  the  trustees,  a  majority  of 
whom  are  not  “interested  persons”  of 
applicants  as  such  term  is  defined  in  the 
Act,  concluded  that  the  alleged 
misconduct  does  not  adversely  affect 
applicants’  continuing  ability  to  provide 
investment  advisory  Services  to  the 
Fund.  Following  consideration  of  these 
matters,  the  trustees  at  that  meeting 
imanimously  voted  to  continue  the 
Fimd’s  current  investment  advisory 
contract  with  MNB  and  ICXIM. 

6.  In  making  the  application, 
applicants  ac^owledge,  understand, 
and  agree  that  the  application  and  any 
temporary  exemption  issued  by  the 
Commission  shall  be  without  prejudice 
to  the  Commission’s  consideration  of 


>  The  Commission  brought  an  action  against 
Sando  and  two  of  his  associates  for  "hee-riding”— 
paying  for  purchases  of  securities  with  anticipated 
proce^  from  ofisetting  sales  of  the  same 
securities — in  violation  of  the  antifraud  and  margin 
provisicms  of  the  federal  securities  laws  in  June 
1991.  S£Cv.  Smdo,  Burman  and  Tringale,  91  Qv. 
4408  (S.D.N.Y.).  Litigation  Release  Na  12894  Qune 
27, 1991).  Summary  judgment  was  rendered  in 
favor  of  the  Commission  in  October  1992.  Litigation 
Release  No.  1347S  (Dec.  17. 1992). 


any  application  for  exemptions  from 
statutory  requirements,  including  the 
consideration  of  the  instant  application 
for  a  permanent  exemption  pursuant  to 
section  9(c)  or  the  revocation  or  removal 
of  any  temporary  exemption  granted  in 
connection  with  the  application. 

Applicants’  Legal  Analysis 

1.  Applicants  seek  a  permanent  order 
exempting  them  and  their  affiliates  from 
the  provisions  of  section  9(a)  of  the  Act 
solely  with  respect  to  the  Final 
Judgment,  and  a  temporary  order 
pending  the  Commission’s 
determination  with  respect  to  the 
permanent  order. 

2.  Section  9(a)  of  the  Act,  in  pertinent 
part,  disqualifies  any  person  or 
company  fiom  rarving  or  acting  in  the 
capacity  of  employee,  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  depositor  of  any 
registered  investment  company,  or 
principal  underwriter  for  any  registered 
open-end  company,  registered  unit 
investment  trust,  or  registered  face 
amount  certificate  company  if  such 
person,  or  an  affiliated  person  of  such 
person,  has,  by  reason  of  misconduct, 
been  permanently  or  temporarily 
enjoined  by  an  order,  judgment,  or 
decree  from  any  court  of  competent 
jurisdiction  from  acting  as  an 
imderwriter,  broker,  dealer,  or 
investment  adviser,  or  firom  engaging  in 
or  continuing  any  conduct  or  practice  in 
connection  with  any  such  activity  or  in 
connection  with  the  purchase  or  sale  of 
any  security. 

3.  Section  9(c)  provides  that  the 
(Commission  shall  grant  an  application 
for  an  exemption  ^m  the 
disqualification  provisions  of  section 
9(a) ^either  unconditionally  or  on  an 
appropriate  temporary  or  other 
conditional  basis,  if  it  is  established  that 
these  provisions,  as  applied  to  the 
applicant,  are  imduly  or 
disproportionately  severe  or  that  the 
conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  such  application. 

4.  As  a  result  of  the  Final  Judgment, 
MNB  and  its  affiliated  persons  are 
subject  to  the  disqualification 
provisions  of  section  9(a).  Applicants 
assert  that  the  application  of  such 
provisions  to  them  is  imduly  and 
disproportionately  severe.  Applicants 
furdier  assert  that  MNB’s  conduct  has 

^  been  such  as  not  to  make  it  against  the 
public  interest  or  protection  of  investors 
to  grant  the  requested  relief. 

5.  Applicants  state  that  the  conduct 
that  gave  rise  to  the  SEC  Action  was  not 
in  any  way  related  to  activities  of 
applicants  as  investment  advisers. 


6.  Applicants  state  that  the  SEC 
Action  will  subject  KXIM  and  MNC  to 
the  prohibitions  of  section  9(a)  solely 
because  they  are  affiliated  persons  of 
MNB.  KXIM  and  MNC  are  not  parties  to 
the  SEC  Action  and  are  not  alleged  to 
have  been  involved  in  any  way  with  the 
activities  that  form  the  basis  of  that 
action.  Applicants  also  state  that  none 
of  applicants’  officers  or  employees  who 
are  engaged  in  the  provision  of 
investment  advisory  services  to  the 
Fund  participated  in  any  way  in  the 
conduct  alleged  to  have  constituted  the 
violations  which  resulted  in  the  SEC 
Action. 

7.  Applicants  assert  that  applicants’ 
senior  management  were  not  involved 
with,  and  had  no  knowledge  of,  the 
conduct  alleged  to  have  constituted  the 
violations  which  form  the  basis  of  the 
SEC  Action.  Moreover,  the  SEC  Action 
does  not  involve  allegations  of  fraud 
involving  applicants’  senior 
management. 

8.  Applicants  assert  that  denial  of  the 
requested  order  could  be  detrimental  to 
the  Fund’s  investors  because  the 
investors  would  no  longer  have  the 
services  of  the  Fund’s  investment 
advisers.  Investors  also  could  be  harmed 
by  the  uncertainty  caused  by  applicants 
being  prohibited  from  serving  the  Fund, 
whi^  could  result  in  multiple 
redemptions  of  the  Fund’s  shares.  In 
addition,  the  replacement  of  MNB  and 
KXIM  would  result  in  substantial  costs 
because  of  the  need  to  obtain 
shareholder  approval  of  a  new 
investment  advisory  agreement  with  a 
new  adviser. 

9.  Applicants  state  that  MNB  and 
lOCM  have  not  previously  been  subject 
to  any  Commission  enforcement 
proceedings.  MNC,  however,  was  the 
subject  of  two  prior  Commission 
enforcement  actions.  In  1981,  MNC 
consented  to  the  entry  by  the 
Commission  of  an  administrative  order 
pursuant  to  section  15(c)(4)  of  the 
Exchange  Act.  The  Commission  found 
that  MNC  had  failed  hdequat^ly  to 
disclose  all  of  the  circumstances  under 
which  its  subsidiaries  engaged  in  sale- 
leaseback  transactions  involving  bank 
premises  with  officers  and  directors  of 
MNC  and  its  subsidiary  banks.2  In  1985, 
MNC  consented  to  the  entry  of  a 
permanent  injunction  enjoining  MNC 
from  violations  of  the  reporting,  books 
and  records,  and  proxy  provisions  of  the 
Exchange  Act  The  Commission’s 
complaint  alleged  that  MNC’s  former 
chairman  and  chief  executive  officer 
obtained  $282,000  in  imdisclosed 
benefits  from  MNC.  including,  among 


2  See  S«curities  Exchange  Act  Release  No.  17902 
Oune  30, 1981). 
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other  things,  construction,  maintenance, 
and  delivery  services.  3  Applicants  state 
that  these  prior  Commission 
enforcement  actions  did  not  involve 
activities  of  MNB  and  lOCM  as 
investment  advisers.^ 

10.  Applicants  state  that  they  have  not 
previously  filed  an  application  for  relief 
pursuant  to  section  9(c). 

11.  Applicants  state  that  MNB  has 
adopted  policies  and  procedures  to 
ensure  that  the  alleged  violations  do  not 
recur.  Upon  being  advised  of  the  alleged 
Regulation  U  violations.  MNB  took  steps 
designed  to  strengthen  training, 
compliance,  and  supervision,  and 
prevent  future  activity  which  may 
violate  applicable  laws  and  regulations 
relating  to  Regulation  U. 

In  addition,  in  accordance  with  the 
final  Judgment,  MNB  has  taken  or  will 
take  the  following  steps  to  remedy  its 
conduct  and  prevent  the  recurrence  of 
violations: 

a.  MNB  will  maintain  policies  and 
procedures  to  ensure  that  it  complies 
with  Regulation  U,  including  policies  to 
ensure  that  purchases  of  securities  in 
custodial  accounts  are  not  paid  for  with 
proceeds  from  sales  of  the  same 
securities  in  the  accounts. 

b.  Within  thirty  days  after  the  entry  of 
the  Final  Judgment,  MNB  will  retain  an 
independent  consultant  who  will 
review  MNB’s  custodial  securities 
clearing  operations  and  who  will  make 
such  recommendations  as  are  necessary 
with  respect  to  MNB’s  policies  and 
procedures  to  ensiire  that  MNB 
complies  with  Regulation  U.s 

c.  The  consultant  will  issue  a  report 

^  within  sixty  days  of  its  retention  setting 
forth  its  findings  and  recommendations 
and  will  forward  the  report  to  the  New 
York  Regional  Office.  Unless  the 
Commission  objects  to  the  consultant’s 
recommendations  within  thirty  days, 
applicants  will  implement  the 
consultant’s  recommendations  by  no 
later  than  forty  days  after  the  end  of  the 
period  for  the  Commission  to  object. 


3  See  SEC  v.  Michigan  National  Coip.,  85  Civ. 
70331  (E.D.  Mich.  Jan.  24, 1985),  Litigation  Release 
No.  10664  (Jan.  30, 1985). 

«  Applicants  have  not  requested,  and  the  Division 
of  Investment  Managemont  has  not  provided,  any 
assurance  as  to  whether  the  1985  injunction  is 
disqualifying  under  section  9. 

■  Applicants  state  that  MNB  has  retained  an 
independent  constiltant  to  review  MNB's  custodial 
securities  clearing  operations  and  to  make 
recommendations  as  are  necessary  with  respect  to 
MNB’s  policies  and  procedures  to  ensure  that  MNB 
complies  with  Regulation  U.  The  independent 
consultant  issued  a  report  dated  Octobv  19, 1993 
stating  that  appropriate  policies  and  procedures 
have  been  implemented  by  MNB  to  ensure 
compliance  with  Regulation  U. 


Applicants’  Condition 

Applicants  agree  that  any  order 
granted  by  the  Commission  pursuant  to 
the  application  will  be  subj^  to  the 
condition  that  applicants  will  comply 
with  the  Final  Judgment.  ' 

Temporary  Order 

The  Commission  has  considered  the 
matter  and,  without  necessarily  agreeing 
with  all  the  facts  represented  or  aU  of 
the  arguments  asserted  by  applicants, 
finds  diat  the  issuance  of  a  temporary 
order  under  section  9(c)  of  the  Act, 
subject  to  the  foregoing  condition,  is  not 
inconsistent  with  the  public  interest  or 
the  protection  of  investors. 

Accordingly,  it  is  hereby  ordered, 
under  section  9(c)  of  the  Act,  that 
applicants  and  their  affiliated  persons 
be,  and  hereby  are,  granted  a  temporary 
exemption  from  the  provisions  of 
section  9(a)  of  the  Act,  solely  with 
respect  to  ffie  Final  Judgment,  subject  to 
the  condition  contained  in  the 
application,  which  condition  is 
expressly  incorporated  herein,  pending 
the  Commission’s  determination  with 
respect  to  the  permanent  order. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-31421  Filed  12-23-93;  8:45  am) 
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[Rel.  No.  IC-19961;  812-8726] 

NBD  Bank,  N.A.,  at  al.;  Condftlonal 
Temporary  Order  and  Nptica  of 
Application 

December  17, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC”  or 
"Commission"). 

ACTION:  Conditional  temporary  order 
and  notice  of  application  for  permanent 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act”). 

APPLICANTS:  NBD  Bank,  N.A.  (“NBD”), 
NBD  Bank,  and  NBD  Bancorp,  Inc. 
RELEVANT  ACT  SECTIONS:  Conditional 
temporary  order  granted,  and  permanent 
order  requested,  imder  section  9(c)  for 
an  exemption  from  the  provisions  of 
section  9(a). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  permanent  order  vmder  section 
9(c)  of  the  Act  exempting  them  from  the 
disqualification  provisions  of  section 
9(a)  solely  ivith  respect  to  a  securities- 
related  injimction  entered  against  NBD, 
and  a  temporary  order  pendLig  the 
Commission’s  determination  with 
respect  to  the  permanent  order. 
Applicants  request  that  any  relief 


granted  pursuant  to  the  application  also 
apply  to  any  other  entity  that  is  or  may 
bwome  an  affiliated  person  of 
applicants. 

FMJNG  DATE:  'The  application  was  filed 
on  December  17, 1993. 

HEARINQ  OR  NOTIFICATION  OF  HEARMG: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personnally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  January  11, 1994  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549; 
Applicants.  NBD  and  NBD  Bancorp, 

Inc.,  611  Woodward  Avenue, Detroit, 
Michigan  48226.  NBD  Bank,  211  South 
Wheaton  Avenue,  Wheaton,  Illinois 
60189. 

FOR  FURTICR  ^FORMATION  CONTACT: 

John  V.  O’Hanlon,  Senior  Attorney,  at 
(202)  272-3922,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  NBD  is  a  national  banking 
association  and  a  wholly-owned 
subsidiary  of  NBD  Bancorp,  Inc.  NBD 
serves  as  investment  adviser  to  The 
Woodward  Funds  and  Renaissance 
Assets  Trust  (the  "Funds”).  The  Funds 
are  open-end  management  investment 
companies  registered  under  the  Act.  The 
Woodward  Funds  consist  of  thirteen 
separate  portfolios:  Woodward  Growth/ 
Value  Fimd;  Woodward  Opportunity 
Fund;  Woodward  Intrinsic  Value  Fund; 
Woodward  Equity  Index  Fund; 
Woodward  Intermediate  Bond  Fund; 
Woodward  Bond  Fund;  Woodward 
Money  Market  Fund;  Woodward 
Government  Fund;  Woodward  Treasury 
Money  Market  Fimd;  Woodward  Tax- 
Exempt  Money  Market  Fund;  . 
Woodward  Michigan  Tax-Exempt 
Money  Market  Fund;  Woodward 
Municipal  Bond  Fund;  and  Woodward 
Michigan  Municipal  Bond  Fund.  It  is 
'  anticipated  that  additional  portfolios 
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will  commence  operation  at  calendar 
year-end  1993  or  shortly  thereafter. 
Renaissance  Assets  Trust  consists  of  two 
separate  portfolios:  the  Renaissance 
Government  Fund  and  the  Renaissance 
Money  Market  Fimd. 

2.  l^D  Bank  is  a  wholly-owned 
subsidiary  of  NBD  Illinois,  Inc.,  which 
is  a  wholly-owned  subsidiary  of  NBD 
Bancorp.  NBD  Bank  is  not  currently  an 
investment  adviser  to  any  registered 
investment  company.  NBD  Bank  has 
entered  into  an  agreement  to  act  as  sub¬ 
investment  adviser  to  the  Separate 
Account  I  (the  “Separate  Account”)  of 
the  Washington  National  Life  Insurance 
Compariy  (“Washinrton  National”). 

3.  NBD  Bancorp,  me.  is  a  bank 
holding  company  incorporated  under 
Delaware  law. 

4.  On  December  17, 1993,  the 
Commission  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York  in  a  civil 
action  entitled  Securities  and  Exchange 
Commission  v.  Commerce  Bank  (the 
“SEC  Action”).  The  complaint  alleged 
that  NBD  violated  Regulation  U,  as 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  under 
section  7(d)  of  the  Securities  Exchange 
Act  of  1934,  in  connection  with 
extensions  of  credit  in  a  custodial  trust 
account  maintained  for  an  individual 
named  Mark  Sendo.i 

5.  On  the  same  day,  NBD  consented 
to  the  entry  of  a  Final  Judgment  of 
Permanent  Injimction  and  Other  Relief 
(the  “Final  Judgment”),  without 
admitting  or  denying^y  of  the 
allegations  in  the  Commission’s 
complaint  except  as  to  jurisdiction.  The 
Final  Judgment  enjoins  NBD  from 
further  violations  of  Regulation  U.  The 
Final  Judgment  requires  that  NBD 
disgorge  $2,500,  which  represents  its 
gross  custodian  services  fees  earned  on 
Sendo’s  accoimts.  In  addition,  the  Final 
Judgment  requires  NBD  to  pay  a  civil 
money  penalty  of  $100,000.  The  Final 
Judgment  also  requires  NBD  to  adopt 
internal  procedures  designed  to  prevent 
a  recurrence  of  the  violative  conduct. 

6.  Applicants  have  been  advised  by 
the  trustees  of  the  Funds  and  by 
Washington  National  that  (a)  the 
trustees  of  the  Fimds  and  the  directors 
of  Washington  National  have  reviewed 
the  circumstances  pertinent  to  the  Final 


>  The  Commissioa  brought  an  action  against 
Sendo  and  two  of  his  associates  for  "free-riding” — 
paying  for  purchases  of  securities  with  anticipated 
process  from  offsetting  sales  of  the  same 
securitiesr-in  violation  of  the  antifraud  and  margin 
provisions  of  the  federal  securities  laws  in  June 
1991.  SEC  V.  Sendo,  Bunnan  and  Tiingale,  91  Qv. 
4408  (S.D.N.Y.),  Litii^tion  Release  No.  12894  (Jun. 
27, 1991).  Summary  judgment  was  rendered  in 
favor  of  the  Commission  in  October  1992.  Litigation 
Release  No.  1347S  (Dec.  17, 1992). 


Judgment,  and,  in  the  case  of  the  Fimds, 
have  considered  the  prior  services 
rendered  to  the  Funcu  by  NBD;  and  (b) 
after  review  and  consideration  of  such 
fectors  as  they  deemed  appropriated,  the 
trustees  of  the  Funds  and  the  directors 
of  Washington  National  have 
determined  that  the  retention  of  NBD  in 
the  case  of  the  Funds  and  of  NBD  Bank 
in  the  case  of  Washington  National  as 
investment  adviser  is  in  the  best 
interests  of  the  Funds’  shareholders  and 
the  account  holders  of  the  Separate 
Accoimt.  Applicants  state  that  no 
trustee  of  thp  Funds  is  an  interested 
person,  as  defined  in  the  Act,  of 
applicants. 

7.  In  making  the  application, 
applicants  aclmowl^ge,  understand, 
and  agree  that  the  application  and  any 
temporary  exemption  issued  by  the 
Commissiem  shall  be  without  prejudice 
to  the  Commission *s  consideration  of 
any  application  for  exemptions  from 
statutory  requirements,  including  the 
consideration  of  the  instant  application 
for  a  permanent  exemption  pursuant  to 
section  9(c)  or  the  revocation  or  removal 
of  any  temporary  exemption  granted  in 
connection  vath  the  application. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  a  permanent  order 
exempting  applicants  and  their  affiliates 
frnm  the  provisions  of  section  9(a)  of  the 
Act  solely  with  respect  to  the  Final 
Judgment,  and  a  temporary  order 
pending  the  Commission’s 
determination  with  respect  to  the 
permanent  order. 

2.  Section  9(a)  of  the  Act,  in  pertinent 
part,  disqualifies  any  person  or 
company  frtim  serving  or  acting  in  the 
capacity  of  employee,  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  depositor  of  any 
registered  investment  company,  or 
principal  underwriter  for  any  registered 
open-end  company,  register^  unit 
investment  trust,  or  registered  face 
amount  certificate  company  if  such 
person,  or  an  affiliated  person  of  such 
person,  has.  by  reason  of  misconduct, 
been  permanently  or  temporarily, 
enjoined  by  an  order,  jud^ent,  or 
decree  from  any  court  of  competent 
jurisdiction  from  acting  as  an 
underwriter,  broker,  dealer,  or 
investment  adviser,  or  from  engaging  in 
or  continuing  any  conduct  or  practice  in 
connection  with  any  such  activity  or  in 
connection  with  the  purchase  or  sale  of 
any  security. 

3.  Section  9(c)  provides  that  the 
Commission  shall  grant  an  application 
for  an  exemption  from  the 
disqualification  provisions  of  section 
9(a),  either  imconditionally  or  on  an 
appropriate  temporary  or  other 


conditional  basis,  if  it  is  established  that 
these  provisions,  as  applied  to  the 
applicant,  are  imduly  or 
disproportionately  severe  or  that  the 
conduct  of  the  applicant  has  been  such 
as  not  to  make  it  against  the  public 
interest  or  protection  of  investors  to 
grant  such  application. 

4.  As  a  result  of  the  Final  Judgment, 
NBD  and  its  affiliated  persons  are 
subject  to  the  disqualification 
provisiems  of  section  9(a).  Applicants 
assert  that  the  application  of  such 
provisions  to  appneants  is  unduly  and 
disproportionately  severe.  Applicants 
further  assert  that  NED’s  conduct  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  protection  of  investors 
to  grant  the  requested  relief. 

5.  Applicants  state  that  the  conduct 
that  gave  rise  to  the  Final  Judgment  was 
not  in  any  way  related  to  activities  of 
applicants  as  investment  advisers. 
Applicants  further  state  that  neither 
applicants’  senior  management  nor 
anyone  involved  in  the  management  of 
investment  advisory  services  on. 
applicants’  behalf  were  involved  in  the 
activities  ^ving  rise  to  the  SEC  Action. 

6.  Applicants  assert  that  denial  of  the 
request^  order  would  cause  irreparable 
injury  to  applicants  and  to  the  Funds’ 
investors  because  the  investors  would 
no  longer  have  the  services  of  their 
investment  adviser.  In  addition, 
investors  could  be  banned  by  the 
uncertainty  caused  by  applicants  being 
prohibited  from  serving  as  investment 
advisers  to  the  Funds. 

7.  NBD  has  implemented  policies  and 
procedures  designed  to  prevent  a 
recurrence  by  other  account  holders  of 
the  type  of  conduct  that  gave  rise  to  the 
SEC  Action.  In  addition,  pursuant  to  the 
Final  Judgment.  NBD  has  taken  or  will 
take  the  following  steps  to  remedy  its 
conduct  and  prevent  the  recurrence  of 
violation: 

a.  NBD  will  maintain  policies  and 
procedures  to  ensure  that  it  complies 
with  Regulation  U,  including  policies  to 
ensure  that  purchasesfof  securities  in 
custodial  accounts  are  not  paid  for  with 
proceeds  from  sales  of  the  same 
securities  in  the  accounts. 

b.  Within  thirty  days  after  the  entry  of 
the  Final  Judgment  I^D  will  retain  an 
independent  consultant  who  will 
review  NBD’s  custodial  seciuities 
clearing  operations  and  who  will  make 
such  recommendations  as  are  necessary 
with  respect  to  NBD’s  policies  and 
procedures  to  ensure  that  NBD  complies 
with  Regulation  U. 

c.  The  consultant  will  issue  a  report 
within  sixty  days  of  its  retention  setting 
forth  its  findings  and  recommendations 
and  will  forward  the  report  to  the  New 
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York  Regional  Office.^  Unless  the 
Commission  objects  to  the  consultant's 
recommendations  within  thirty  days, 
applicants  will  implement  the 
consultant’s  recommendations  by  no 
later  than  forty  days  after  the  end  of  the 
period  for  the  Commission  to  object. 

8.  Applicants  state  that  they  have  not 
been  the  subject  of  prior  Commission 
enforcement  proceedings,  and  have  not 
previously  filed  an  application  for  relief 
pursuant  to  section  9(c)  of  the  Act. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granted  by  the  Commission  pursuant  to 
the  appli^tion  will  be  subject  to  the 
condition  that  NBD  will  comply  with 
the  Final  Judgment. 

Temporary  Order 

,The  Commission  has  considered  the 
matter  and,  without  necessarily  agreeing 
with  all  the  facts  represented  or  all  of 
the  arguments  asserted  by  applicants, 
finds  that  the  issuance  of  a  temporary 
order  under  section  9(c)  of  the  Act, 
subject  to  the  foregoing  condition,  is  not 
inconsistent  with  the  public  interest  or 
the  protection  of  investors. 

Accordingly,  it  is  hereby  ordered, 
under  section  9(c)  of  the  Act,  that 
applicants  and  their  affiliated  persons 
be,  and  hereby  are.  granted  a  temporary 
exemption  fiom  the  provisions  of 
section  9(a)  of  the  Act,  solely  with 
respect  to  the  Final  Judgment,  subject  to 
the  conation  contained  in  the 
application,  which  condition  is 
expressly  incorporated  herein,  pending 
the  Commission’s  determination  with 
respect  to  the  permement  order. 

By  the  Ck)mmission. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-31419  Filed  12-23-93;  8:45  am) 

BiLUNQ  cooe 


DEPARTMENT  OF  STATE 

Bureau  of  Administration 
[Public  Notice  1919] 

North  American  Free  Trade  Agreement 

Notice  is  hereby  given  that  the 
Department  of  State  is  the  federal 
agency  to  which  notices  and  other 
arbitration  documents  are  to  be 


a  Applicants  state  that  in  a  report  dated  July  12, 
1993,  an  independmt  consultant  concluded  that, 
based  on  its  review,  the  policies  and  procedures  of 
the  custodian  securities  clearing  operations  for  non- 
investment  adviser  accounts  of  NBD  are  reasonably 
designed  to  ensure  compliance  with  the 
requirements  of  Regulation  U.  Applicants  state  that 
the  recommendations  of  the  independent 
consultant  have  been  implemented. 


delivered  pursuant  to  Article  1137(2) 
and  Annex  1137.2  of  the  North 
American  Free  Trade  Agreement. 
Delivery  should  be  made  to  the 
attention  of  the  Office  of  the  Legal 
Adviser,  Executive  Director  (L/EX). 

Dated:  December  13, 1993. 

Ted  A.Borek, 

Assistant  Legal  Adviser,  Economic  Business 
and  Communication  Affairs. 

[FR  Doc  93-31790  Filed  12-23-93;  8:45  am) 
BILUNQ  CODE  471IM)a-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD0»-93-O30] 

Houston/Galvaston  Navigation  Safety 
Advisory  Committee;  Meeting 

AGENCY:  U.S.  Coast  Guard.  DOT. 
action:  Notice  of  meeting. 

SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
will  meet  on  Thursday.  January  27. 
1994,  in  the  conference  room  of  the 
Houston  Pilots  Office.  8150  South  Loop 
East,  Houston,  Texas.  The  meeting  is 
scheduled  to  begin  at  approximately  9 
a.m.  and  end  at  approximately  1  p.m. 
The  agenda  for  the  meeting  consists  of 
the  following  items: 

1.  Call  to  Order. 

2.  Presentation  of  the  minutes  of  the 
Inshore  and  Offshore  Waterways 
Subcommittees  and  discussion  of 
recommendations. 

3.  Discussion  of  previous 
recommendations  made  by  the 
Committee. 

4.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

5.  Adjournment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Commander,  Eighth  Co^  Guard 
Di^ct,  on  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  J.P. 
Novotny,  LT.  USCG,  Recording 
Secretary,  Houston/Galveston 
Navigation  Safety-Advisory  Committee, 
do  Commander,  Eighth  Coast  Guard 
District  (oan),  room  1211,  Hale  Boggs 
Federal  Building,  501  Magaidne  Street, 
New  Orleans.  LA  70130-3396, 
telephone  number  (504)  589-6235. 


Dated:  December  8, 1993. 

J.CCard, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

(FR  Doc.  93-31514  Filed  12-23-93;  8:45  am) 
BBUNQ  CODE  4910-14-41 


[CQD  08-93-032] 

HoustonfGalveston  Navigation  Safety 
Adviaory  Committae;  Offshore 
Waterway  Management  Subcommittee 
Meeting 

AGENCY:  U.S.  Coast  Guard.  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Offshore  Waterway 
Management  Subcommittee  of  the 
Houston/Galveston  Navigation  Safety 
Advisory  Committee  will  meet  on 
Thursday,  January  6, 1994,  at  West  Gulf 
Maritime  Association,  Portway  Plaza, 
suite  200, 1717  East  Loop,  Houston, 
Texas  77029.  The  meeting  is  scheduled 
to  begin  at  9  a.m.  and  end  at  10:30  a.m. 
The  agenda  for  the  meeting  consists  of 
the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous 
recommendations  made  by  the  full 
Advisory  Committee  and  the  Offshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  by  the 
Subcommittee. 

4.  Adjournment. 

llie  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  J.P. 
Novotny,  LT,  USCG,  Recording 
Secretary,  Houston/Galveston 
Navigation  Safety  Advisory  Committee, 
do  Commander,  Eighth  Coast  Guard 
District  (oan),  room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street. 
New  Orleans,  LA  70130-3396, 
telephone  number  (504)  589-6235. 

Dated:  December  8. 1993. 

J.CCard. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  93-31516  Filed  12-23-93;  8:45  am) 
BILUNQ  CODE  4eil>-14-4l 


[CGD  08-93-031] 

Houston/Galveston  Navigation  Safety 
Adviaory  Committee;  Inshore 
Waterway  Management  Subcommittee 
Meeting 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meeting. 

^SUMMARY:  The  Inshore  Waterway 
Management  Subcommittee  of  the 
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Houston/Galveston  Navigation  Safety 
Advisory  Committee  %«rill  meet  on 
Thursday,  January  6. 1994,  at  West  Gulf 
Maritime  Association,  Portway  Plaza, 
suite  200, 1717  East  Loop,  Houstra,  TX 
77029.  The  meeting  is  stmeduled  to 
begin  at  10:30  a.m.  and  end  at  12  p.m. 
The  agenda  for  the  meeting  consists  of 
the  fmlowine  items: 

1.  Call  to  Ordw. 

2.  Discussion  of  previous 
recommendations  made  by  the  foil 
Advisory  Committee  and  the  Inshore 
Waterway  Management  Subcommittee. 

3.  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Subcommittee. 

4.  Adjournment. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.P.  Novotny,  LT,  USCG,  Recording 
Secretary,  Houston/Galveston 
Navigation  Safety  Advisory  Committee, 
do  Commander,  Eighth  Coast  Guard 
District  (oan),  room  1211,  Hale  Boggs 
Federal  Building,  SOI  Magazine  Street, 
New  (Means,  LA  70130-3396, 
telephone  number  (504)  589-6235. 

Dated:  December  8, 1993. 

LCCard, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
(FR  Doc.  93-31517  Filed  12-23-93;  8:45  am] 
BIUJNQ  COOC  4eiO-14-M 


[CGD-Oa-83-029] 

Lownr  Missteslppi  Rfow  Waterway 
Safety  Adviaory  Committee;  Meeting 

AGENCY:  Cfoast  (ktard,  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
will  meet  on  Wednesday,  January  12, 
1994,  in  room  1830  of  the  World  Trade 
Center,  2  (Zanal  Street,  New  Orleans, 
Louisiana.  The  meeting  will  begin  at  9 
a.m.  The  agenda  for  the  meeting  consists 
of  the  following  items: 

1.  C^ll  to  Order. 

2.  Minutes  of  the  April  20, 1993 
meeting. 

3.  Old  Business. 

4.  New  Business. 

5.  VTS  New  Orleans  update. 

6.  Adjournment. 

The  purpose  of  this  Advisory 
Committee  is  to  provide 
recommendations  and  guidance  to  the 
Cfommander,  Eighth  Coast  Ckmrd 
District  on  navigation  safety  matters 
affecting  this  waterway. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 


written  or  oral  statemonts  at  the 
meeting. 

FOR  FURTHER  MPORMATION  CONTACT: 

Mr.  M.M.  Ledet,  USCX«,  Executive 
Secretary,  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee, 
do  Commander,  Eighth  Coast  (foard 
District  (oan),  room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New' Orleans,  LA  70130-3396, 
telephmie  number  (504)  589-4686. 

Dated:  December  8, 1993 
J.CCard, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 

(FR  Doc  93-31515  Filed  12-23-93;  8:45  am] 
aaUNQ  CODE  4ai0-14-M 


Federal  Aviation  Administration 

Aviation  RulemMdng  Advisory 
Committee;  Meeting  on  Noise 
Certification  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advismy 
Committee  to  discuss  noise  certification 
issues. 

DATES:  The  meeting  will  be  held  on 
January  20, 1994,  at  9  a.m.  Arrange  for 
oral  presentations  by  January  13, 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  (^neral  Aviation  Manufecturers 
Association,  Sfote  801, 1400  K  Street, 
NW.,  Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jean  (Zasciano,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-25),  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-9683;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  January  20, 1994,  at  the  C^neral 
Aviation  Manufacturers  Association. 
Suite  801, 1400  K  Street.  NW., 
Washington.  DC  20005.  The  agenda  will 
include: 

•  Committee  administration. 

•  (Consideration  of  a  proposed  task  to 
harmonize  Part  36  of  the  Federal 
Aviation  Regulations  with  the  European 
JAR  36. 

•  A  discussion  of  future  meeting 
dates,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 


available.  The  public  must  make 
arrangements  January  13, 1994,  to 
present  oral  statements  to  the  committee 
at  any  time  by  providing  25  copies  to 
the  Executive  Director,  or  by  bringing 
the  copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listming  device,  if 
requested  10  calmidar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  “FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Washington,  DC  bn  December 
15, 1993. 

Paul  R.  Dykeman, 

Assistant  Executive  Director  for  Noise 
Certification  Issues,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  93-31499  Filed  12-23-93;  8:45  am] 
BILUNO  coot  4ai0-09-M 


Intent  To  Rule  on  Application  To 
Impose  and  Uee  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Dallas>Fort  Worth  International  Airport, 
DFW  Airport,  Texas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Dallas-Fort  Worth 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
(Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Cinniibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  26, 1994. 

ADDRESSES:  (Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  tlie  FAA  at  the 
following  address:  Mr.  Ben  (kittery. 
Planning  and  Programming  Branch. 
ASW-610D,  Airports  Division, 
Southwest  Region.  Fort  Worth,  Texas 
76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Vemell 
Stums,  Executive  Director.  Dallas-Fort 
Worth  International  Airport  at  the 
following  address:  Vemell  Stums, 
Executive  Director,  Dallas-Fort  Worth 
International  Airport,  P.O.  Drawer  DFW, 
DFW  Airport,  TX  75261. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of  part  158. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ben  Guttery,  Federal  Aviation 
Administration.  Planning  and 
Programming  Branch,  ASW-610D. 
Airports  Division,  Southwest  Region. 
Fort  Worth,  Texas  76193-0610,  (817) 
222-5614. 

The  application  may  be  reviewed  in 
person  at  this  same  locaticm. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public ' 
comment  on  the  application  to  impose 
and  use  the  revenue  horn  a  PFC  at 
Dallas-Fort  Worth  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  15, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Ai^ort  was 
substantially  complete  within  the 


requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  14. 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  prop<Ked  PFC:  $3.00. 

ProposM  charge  effective  date:  April 
1. 1994. 

Proposed  charge  expiration  date: 
February  1, 1996. 

Total  estimated  PFC  revenue: 
$115,000,000.00. 

Brief  description  of  proposed 
projects):  Projects  To  (Impose  and  Use) 
PFC’s.  Design  and  Construct  Runway 
16/34  East  and  Related  Development/ 
Mitigation. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC’s:  All  Air  Taxi/Commerdal 
Operators  operating  under  a  certificate 
authorizing  transport  of  passengers  for 
hire  under  FAR  135  that  file  FAA 
form  1800-31;  and  Air  Carriers 
operating  imder  a  certificate  authorizing 


transport  of  passengers  for  hire  under 
FAR  part  121, 125,  or  129  providing 
service  from  DFW  Airport  that  enplane 
5,000  or  fewer  passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT’  and  at  the  FAA 
regional  Airports  office  located  at: 
F^eral  Aviation  Administration. 
Planning  and  Programming  Branch. 
Airports  Division,  ASW-610D.  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Dallas-Fort 
Worth  International  Airport. 

Issued  in  Fort  Worth,  Texas,  on  December 
17, 1993. 

Otis  T.  Welch, 

Acting  Manager,  Airports  Division. 

[FR  Doc  93-31462  Filed  12-23-93;  8:45  am] 

BRJJNG  CODE  4910-13-U 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  To  be 
published  in  Federal  Register  on 
December  22, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Wednesday, 
December  22, 1993. 

CHANGES  IN  THE  MEETING:  The  open 
meeting  has  been  cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204. 

Dated:  December  21, 1993 
Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-31578  Filed  12-22-93:  8:45  am) 
BILUNG  CODE  S210-O1-P 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Presidential  Search  Committee  Meeting 
Notice 

TIME  AND  DATE:  A  meeting  of  the  Legal 
Services  Corporation  Board  of  Directors 
Presidential  Search  Committee  will  be 
held  on  January  7. 1994.  Tlie  meeting 
will  commence  at  1:30  p.m. 

PLACE:  The  Legal  Services  Corporation, 
750  1st  Street,  N.E.,  11th  Floor,  The 
Board  Room,  Washington,  D.C.  20002, 
(202)  336-6800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  December 
18, 1993.  Hearing. 

3.  Receipt  and  Consideration  of 
Presentation  by  Thomas  Gilmore,  Center 
for  Applied  Research,  on  Background 
for  Presidential  Searches. 

4.  Consider  and  Act  on  Process  to  be 
Utilized  for  Selecting  the  Corporation 
President, 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie,  Executive  Office,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 


Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Dated:  December  22, 1993.' 

Patricia  O.  Batie, 

Corporate  Secretary. 

[FR  Doc.  93-31704  Filed  12-22-93;  3:36  pm) 
BILUNG  CODE  7D50-01-M 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

By  telephone  vote  on  December  15- 
16. 1993,  a  majority  of  the  members 
contacted  and  voting,  the  Board  of 
Governors  voted  to  add  to  the  agenda  of 
its  meeting  closed  to  public  observation 
on  January  3. 1994,  in  Washington,  DC, 
consideration  of  funding  requests  for  the 
Chicago,  Illinois,  General  Mail  Facility: 
and  the  Church  Street  Station,  New 
York,  New  York. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Jiuico, 
Dyhrkopp,  Mackie,  Pace,  Setrakian  and 
Winters:  Postmaster  C^neral  Runyon: 
Deputy  Postmaster  General  Coughlin: 
Secretary  for  the  Board  Harris:  and 
General  Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(6)  and  (9)(B)  of  title 
5,  United  States  Code,  and  section  7.3(f) 
and  (i)  of  title  39,  Code  of  Federal 
Regulations,  the  discussion  of  this 
matter  is  exempt  from  the  open  meeting 
requirement  of  the  (Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(b)l  because 
it  would  be  likely  to  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  and  further,  is  likely  to  disclose 
information,  the  premature  disclosure  of 
which  would  signihcantly  frustrate 
proposed  procurement  actions. 

TTib  Board  further  determined  that  the 
public  interest  did  not  require  that  the 
Board’s  discussion  of  the  matter  be  open 
to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  clos^  to  public 
observation,  pursuant  to  section 
552b(c)(6)  and  (9)(B)  of  title  5,  United 


States  Code:  and  section  7.3(f)  and  (i)  of 
title  39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board,  David  F,  Harris, 
at  (202)  268-4800. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  93-31702  Filed  12-22-93;  3:36  pm) 
BILLING  CODE  7710-12-M 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  a  Meeting 
The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  Section  7.5)  and  the 
(Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  9:30  a.m.  on  Monday,  January  3, 

1994,  and  at  8:30  a.m.  to  Tuesday, 
January  4, 1994,  in  Washington,  EKG.  The 
January  3  meeting,  at  which  the  Board 
will  consider  (1)  the  August  25, 1993, 
Postal  Rate  (Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC93-1,  Bulk  Small  Parcel  Service, 
1992  (See  58  FR  65426,  December  14, 
1993):  and  (2)  funding  requests  for  the 
Chicago,  Illinois,  (General  Mail  Facility, 
and  the  (Church  Street  Station,  New 
York,  is  closed  to  the  public. 

The  January  4  meeting  is  open  to  tne 
public  and  will  be  held  in  the  Benjamin 
Franklin  Room  on  the  11th  floor  of  U.S. 
Postal  Service  Headquarters,  475 
L’Enfant  Plaza,  SW.  'The  Board  expects 
to  discuss  the  matters  stated  in  the 
agenda  which  is  set  forth  below. 
Requests  for  information  about  the  . 
meeting  should  be  addressed  to  the 
Secretary  of  the  Bqard,  David  F.  Harris, 
at  (202)  268-4800. 

Agenda 

Monday  Session,  January  3 — 9:30  a.m. 
(Closed) 

1.  Consideration  of  the  Postal  Rate 
Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC93-1,  Bulk  Small  Parcel  Service, 
1992.  (Allen  R.  Kane,  Vice  President, 
Product  Management) 

2.  Capital  Investments.  (Philip  E. 
Wilson,  Acting  Vice  President, 
Facilities) 

a.  Interim  Funding  for  the  Chicago, 
Illinois,  (General  Mail  Facility. 

b.  (Church  Street  Station,  New  York, 
New  York. 
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Tuesday  Session,  January  4 — 8:90  ajn. 
(Open) 

1.  Minutes  of  the  Previous  Meeting, 
December  6-7, 1993. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  OfBcer.  (Marvin 
Runyon) 

3.  Annual  Report  on  the  Government 
in  the  Sunshine  Act  Comphahce.  (Devid 
F.  Harris.  Secretary  to  the  Board) 


4.  Report  on  the  BCX?  Committee’s 
Review  of  the  Capital  Investment 
Process.  (Governors  Tirso  del  Junco  and 
LeGree  S.  Daniels) 

5.  Annual  Report  of  the  Postmaster 
General.  (Corporate  Relations) 

6.  Comprehensive  Statement  to 
Congress.  (Robert  F.  Harris,  Vice 
President,  Legislative  A^rs) 

7.  Capital  Investments.  (William ). 
Dowling,  Vice  President,  ^gineering) 

a.  Printer/Label  AppbCTtor. 


b.  Carrier  Sequence  Bar  Code  Sorter 
(CSBCS). 

8.  Election  of  the  Board  Chairman  and 
Vice  Chairman. 

9.  Tmitative  Agenda  for  February  7-8, 
1994,  meeting  in  Sacramento, 

C.aiifbmia. 

David  F.  Harris, 

Secretoiy. 

(FR  Doe.  9a-31703  FiM  12-22-93;  3:3a  pm| 
BauHG  cooe  ttys-is-m 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Re^ster.  Agency  prepared  correctiorts  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewabie  Energy 

[Docket  No.:  EE-NOA-93-101]  ' 

Demonstration  and  Commerciai 
Application  of  Renewable  Energy  and  - 
Energy  Efficiency  Technologies 
Management  Plan 

Correction 

In  notice  document  93-27124 
appearing  on  page  58856  in  the  issue  of 


Thursday,  November  14, 1993,  in  the 
second  column,  in  the  DATES,  in  the 
second  line,  "January  3, 1993."  should 
read  “January  3. 1994." 

BiLUNQ  CODE  1SOS-01-0 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  94-07:  Computer 
Hardware  Advanced  Mathematics  and 
Climate  Physics  (CHAMMP)  Program 

Correction 

In  notice  document  93-30265 
beginning  on  page  64937  in  the  issue  of 
Friday,  D^ember  10, 1993,  make  the 
following  correction: 

On  page  64938,  in  the  1st  column,  in 
the  2a  full  paragraph,  in  the  11th  line, 
“1011”  should  read  “10>»". 

BttJJNQ  CODE  180S01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7020 

[AK-932-4210-06:  AA-16672,  AA-17981,  AA- 
17988] 

Partial  Revocation  of  Execuitve  Order 
No.  3406  Dated  February  13, 1912,  for 
Selection  of  Lands  by  the  State  of 
Alaska;  Alaska 

Correction 

In  rule  document  93-29703  appearing 
on  page  64166  in  the  issue  of  Monday, 
December  6, 1993,  make  the  following 
corrections: 

On  page  64166,  in  the  third  column: 

1.  In  the  first  line  from  the  top, 
“906(c)”  should  read  “906(b)”. 

2.  In  paragraph  3.,  in  the  second  line 
from  the  bottom,  “5190”  should  read 
“5180”. 


BiLUNG  CODE  ISOMI-D 


Part  II 


Department  of  the 
Treasury 

Office  of  the  Comptroller  of  the  Currency 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  The  Comptroller  of  The 
Currency 

12  CFR  Parts  7  and  24 
[Docket  No.  93-21] 

RIN  1557-AB31 

Community  Development  Corporation 
and  Project  investments 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
regulations  concerning  national  bank 
investments  in  community  development 
corporations  (CDCs)  and  community 
development  projects  (CD  projects)  to 
implement  section  6  of  the  Depository 
Institutions  Disaster  Relief  Act  of  1992. 
The  final  rule  allows  national  banks  to 
request  OCC  approval  to  increase  the 
amount  of  their  single  project  and 
aggregate  investments  in  CDCs  and  CD 
projects  above  current  investment 
limits.  The  final  rule  also  permits 
national  banks  that  meet  certain  criteria 
to  make  most  CDC  and  CD-project 
investments  without  prior  OCC 
approval  if  they  provide  a  brief  self- 
certification  notice  of  compliance  with 
the  rule.  This  approach  will  reduce 
regulatory  burdens  associated  with  CDC 
and  CD-project  investments,  in  a  /. 
manner  that  will  not  epdanger  banks’ 
safety  and  soundness.  The  final  rule  is 
intended  to  promote  economic  growth 
and  investments  in  low-  and  m^erate- 
income  areas  and  underserved  rural 
commimities  by  allowing  national  banks 
to  make  their  equity  and  special  debt 
investments  in  CDCs  and  CD  projects 
that  provide  affordable  housing,  services 
and  jobs  for  low-  and  moderate-income 
people,  and  promote  small  business 
development. 

EFFECTIVE  DATE:  December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Bellesi,  Community  Development 
Specialist,  Community  Development 
Division,  at  (202)  874-4930,  or  Margaret 
C.  Hesse.  Attorney,  Bank  Operations 
and  Assets  Division,  at  (202)  87^-4460, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 

Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  23, 1992,  section  6  of  the 
Depository  Institutions  Disaster  Relief 
Act  of  1992,  Public  Law  102-485, 
created  12  U.S.C.  24  (Eleventh),  which  , 
clarifies  the  community  development 


investment  authority  of  national  banks. 
The  primary  basis  for  the  final  rule  is 
the  new  statutory  authority  in  12  U.S.C. 

24  (Eleventh),  and  the  final  rule  replaces 
Interpretive  Ruling  7.7480  (I.R.  7.7480) 
at  12  CFR  7.7480  as  the  basis  for 
commimity  development  investments. 

The  OCC  has  historically  permitted 
commimity  development  investments 
under  the  provisions  of  I.R.  7.7480 
based  upon  the  authority  granted  by  12 
U.S.C.  24  (Eighth).  Since  the  1960s. 
national  ban^  have  submitted  CDC  and 
CD-project  investment  proposals  for 
OCC  review  and  opinion,  and  the  OCC 
has  responded  to  those  requests  by 
providing  opinion  letters  indicating 
whether,  and  under  what  conditions, 
the  CDC  or  CD-project  investments  are 
consistent  with  I.R.  7.7480. 

Under  12  U.S.C.  24  (Eighth),  a 
national  bank  may  contribute  to 
community  funds  or  to  charitable, 
philanthropic,  or  benevolent 
instrumentalities  conducive  to  public 
welfare,  if  the  bank  is  located  in  a  state 
with  laws  that  do  not  expressly  prohibit 
state  banking  institutions  from 
contributing  to  such  funds  or 
instrumentalities.  I.R.  7.7480,  originally 
issued  in  1963  and  revised  in  1971, 
permits  national  banks  to  carry,  as 
“other  assets,”  equity  or  debt 
investments  in  QX^s  or  CD  projects  that 
are  not  bankable  assets  by  ordinary 
standards,  provided  the  investments  are 
predominantly  civic,  commimity,  or 
public  in  nature.  I.R.  7.7480  limits  a 
bank’s  investment  in  an  individual  CDC 
or  CD  project  to  no  more  than  2  percent 
of  its  capital  and  surplus  and  the 
aggregate  of  all  such  investments  by  the 
bank  to  5  percent  of  its  capital  and 
surplus.  Banking  Circular  185,  issued  in 
1984  and  revised  in  1990,  further 
describes  OCC  policies  regarding  CDC 
and  CD-project  investments  and 
recommends  a  process  banks  could  use 
to  seek  a  prior  written  opinion  fiom  the 
OCC. 

The  new  statute  and  this  final 
regulation  do  not  alter  the  OCC’s 
position  regarding  any  interpretations  of 
12  U.S.C.  24  (Eighth)  that  are  already  in 
effect,  including  opinion  letters 
approving  or  disapproving  past  CDC  or 
CX)-project  investments.  While  this  final 
rule  removes  I.R.  7.7480,  the  OCC 
intends  no  change  in  its  interpretation 
of  12  U.S.C.  24  (Eighth)  as  it  applies  to 
a  national  bank’s  charitable 
contributions  to  CDCs  and  CD  projects. 
Banks  should  continue  to  expense  these 
contributions,  follow  12  U.S.C.  24 
(Eighth),  and  refer  to  the  Internal 
Revenue  Code  (26  U.S.C.  170)  for  tax 
treatment  of  the  contributions. 


II.  The  Proposed  Rule 

On  July  16, 1993,  the  OCC  issued  a 
notice  of  proposed  rulemaking 
(proposed  rule),  published  at  58  FR 
38474,  entitled  Community 
Development  Corporation  and  Project 
Investments,  to  implement  12  U.S.C.  24 
(Eleventh)  and  remove  I.R.  7.7480. 

There  were  three  major  goals  of  this 
action. 

First,  the  proposed  rule  implements 
the  statutory  requirement  for  investment 
limits.  Section  24  (Eleventh)  requires 
the  OCC  to  establish  two  limits  on 
national  bank  CDC  and  CD-project 
investments — one  on  a  national  bank’s 
investments  in  any  one  CDC  or  CD 
project,  and  one  on  the  total  national 
bank’s  investments  in  all  CDCs  and  CD 
projects.  A  bank’s  aggregate  investments 
may  not  exceed  5  percent  of  its 
unimpaired  capital  and  surplus  unless 
the  OCC  determines,  by  order,  that  the 
higher  amount  will  pose  no  significant 
risk  to  affected  deposit  insurance  fund 
administered  by  the  Federal  Deposit 
Insurance  Corporation  and  the  bank  is 
adequately  capitalized.  In  no  case  may 
a  bank’s  aggregate  investments  exceed 
10  percent  of  its  unimpaired  capital  and 
surplus. 

Second,  the  proposed  rule  reduces  by 
approximately  80  percent  the  number  of 
CDC  and  CD-project  investments  that 
would  require  the  OGC’s  prior  review. 
The  OCC  proposed  a  streamlined  review 
process  for  most  banks  and  some 
investments  and  established  an 
expedited  30-day  review  process  for 
investments  requiring  prior  review.  As 
structured,  the  proposed  rule  allows  the 
OCC  to  focus  its  resources  on  the  review 
of  large,  complex  investments  that 
involve  structures  or  activities  not 
already  approved.  To  help  identify 
structures  and  activities  qualifying  for 
self-certification,  the  proposed  rule 
provides  a  list  at  §  24.13. 

Third,  the  proposed  rule  clarifies  the 
standards  and  definiti(^s  for  CDC  and 
CD-project  investments  that  are 
primarily  designed  to  promote  the 
public  welfare,  including  the  welfare  of 
low-  and  moderate-income  families  and 
communities,  under  the  new  statutory 
requirements.  This  clarification  was 
intended  to  increase  bank  management’s 
understanding  of  definitions,  standards 
and  requirements,  and  improve  banks’ 
ability  to  meet  them. 

The  OCC  invited  public  comment  on 
emy  aspect  of  the  proposed  rule  during 
a  30-day  period  that  ended  on  August 
16, 1993.  It  received  22  comment  letters 
horn  national  and  state  bank  trade 
associations,  national  banks,  community 
groups,  and  other  trade  associations. 
Eighteen  commenters  specifically 
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supported  the  proposed  rule.  Four 
commenters  raised  issues  without 
expressing  either  support  or  opposition 
to  the  proposed  rule. 

The  final  rule  includes  changes  to  the 
proposed  rule  based  primarily  on 
comment  letters  and  changes  that  grew 
out  of  the  rulemaking  process  although 
not  specifically  addi^sed  by  the 
commenters.  Much  of  the  final  rule  is 
adopted,  as  proposed. 

ni.  Review  of  Comments 

The  following  is  a  discussion  of  the 
issues  raised  by  the  commenters,  the 
OCC’s  responses  to  those  comments, 
and  a  summary  of  changes  made  as  a 
result  of  the  comments. 

A.  Section  24.4(a)  Permitted  Public 
Welfare  Investments 

Investments  to  Promote  the  Public 
Welfare 

The  proposed  rule  provides  that, 
subject  to  the  provisions  of  12  U.S.C.  24 
(Eleventh),  a  national  bank  could  make 
an  equity  or  debt  investment  in  a  CDC 
or  CD  project  that  is  designed  primarily 
to  promote  the  public  welfare.  Under 
proposed  §  24.4(a)  (1)  and  (2),  a  CDC 
and  CD-project  investment  promotes  the 
public  welfare  if  it  meets  two  criOria. 
First,  the  primary  benefit  of  the 
investment  should  go  to  low*  and 
moderate-income  persons  and  families 
or  small  businesses,  including  minority- 
owned  small  businesses.  Second,  the 
investment  should  benefit  a  community 
served  by  the  bank  by  addressing  one  or 
more  demonstrated  commxmity 
development  needs,  including  the  needs 
of  low-  and  moderate-income  areas, 
underserved  rural  communities,  or 
govemmental-designated 
redevelopment  areas. 

Many  commenters  were  concerned 
that  the  proposed  rule  excluded  both 
public  purpose  projects  designed  to 
benefit  a  bank’s  entire  commimity  and 
those  projects  where  low-  and  moderate- 
income  residents  are  only  some  of  the 
project’s  beneficiaries,  as  occurs  in 
mixed-use  projects.  Further,  some 
commenters  were  concerned  that  the 
proposed  rule' excluded  economically 
depressed  areas  with  low-income 
residents,  because  of  their  interpretation 
of  the  proposed  rule’s  requirement  that 
public  welfare  projects  must  meet  both 
the  definitions  of  "low-  and  moderate- 
income  areas’’  and  "low-  and  moderate- 
income  persons  or  families.”  Those 
commenters  suggested  that  those 
definitions  mi^  not  be  appropriate  for 
every  investment  and  every  community, 
and  that  the  rule  should  permit  bank 
investments  in  CDCs  and  CD  projects 


that  benefit  the  bank’s  entire 
community. 

The  imderlying  statute  for  national 
bank  investments  in  CDCs  and  CD 
projects,  12  U.S.C.  24  (Eleventh), 
permits  banks  to  make  investments 
designed  primarily  to  promote  the 
public  welfare,  including  the  welfare  of 
low-  and  moderate-income  commimities 
or  families,  such  as  by  providing 
housing,  services  or  jobs.  The  OCC  did 
not  intend  to  exclude  public  purpose 
projects  designed  to  benefit 
economically  depressed  areas  or  a 
bank’s  entire  community  as  long  as  the 
majority  of  the  activities,  services  or 
products  resulting  from  a  bank’s  CDC  or 
CD-project  investment  benefit  either 
low-  and  moderate-income  residents  or 
small  businesses,  including  minority- 
owned  small  businesses,  and  address  a 
community  development  need  that  has 
not  been  addressed  by  the  private 
market. 

Based  on  the  comments,  the  final  rule 
modifies  proposed  §  24.2(a)(2)  to  add 
that  the  0X3  or  CD-project  investment 
must  address  community  development 
needs  that  have  not  been  addressed  by 
the  private  market  within  low-and 
moderate-income  areas,  tmderserved 
rural  areas,  or  govemmental-designated 
redevelopment  areas.  In  addition,  to  be 
consistent  with  the  statute  regarding 
investments  to  promote  the  public 
welfare  of  low-  and  moderate-income 
families,  §  24.4(a)(1)  has  been  changed 
to  add  that  CDC  and  CD-project 
investments,  which  primarily  benefit 
low-  and  moderate-income  persons  and 
families,  should  be  through  activities 
such  as  those  that  provide  housing, 
services,  or  jobs. 

Demonstration  of  Primary  Benefit 

One  commenter  asked  the  OCC  to 
explain  how  a  bank  can  demonstrate 
that  an  investment  primarily  benefits 
low-  and  moderate-income  residents  or 
small  businesses.  To  determine  if  an 
investment  primarily  benefits  low-  and 
moderate-income  residents  or  small 
businesses,  including  minority-owned 
small-owned  businesses,  the  OCC 
generally  will  use  the  following 
guidelines. 

An  investment  usually  will  qualify  if 
the  CDC  or  CD  project:  (1)  Involves 
initiatives  to  develop  housing  for  low- 
and  moderate-income  persons  or 
families;  (2)  provides  critical  services  or 
creates  jobs  for  low-  and  moderate- 
income  persons;  or  (3)  provides 
nonbankable  loans  or  investments  to 
either  small  businesses,  including 
minority-owned  small  businesses,  or 
low-  and  moderate-income  persons. 
Additionally,  the  majority  of  the 
housing  units  developed,  non-bankable 


loans  or  investments  provided,  or  jobs 
created  must  be  occupied  by,  or 
dehvered  to  low-  and  moderate-income 
persons  in  low-  to  moderate-income 
areas,  underserved  nuel  communities, 
or  govemmental-designated 
redevelopment  areas.  In  addition,  if  the 
CDC  or  CD-project  investment  involves 
commercial  or  industrial  development 
programs  and  activities,  the  majority  of 
the  commercial  and  industrial  space 
must  be  leased  to,  and  occupied  by 
small  businesses,  including  minority- 
owned  small  businesses,  located  in  low- 
to  moderate-income  areas,  underserved 
rural  commvmities,  or  govemmental- 
designated  redevelopment  areas. 

Changes  to  Related  Definitions 

The  final  mle  also  revises  the 
definitions  of  a  CDC  in  §  24.2(b)  and  a 
CD  project  in  §  24.2(e).  Speci^cally,  the 
definition  of  a  CDC  in  the  final  mle 
indicates  that  other  community 
development  initiatives  include 
activities  considered  as  permitted 
public  welfare  investments.  Also,  a  CDC 
operates  generally  in  low-  to  moderate- 
income  areas,  underserved  rural 
commimities,  or  govemmental- 
designated  redevelopment  areas  within 
local  or  state  incorporated  areas,  such  as 
towns,  cities,  coxmties,  or  states.  The 
CD-  project  definition  also  adds 
reference  to  those  commimity 
development  initiatives  considered  as 
permitted  public  welfare  investments, 
and  clarifies  that  bank  investments  in 
commtmity  development  banks  or  other 
community  development  financial 
intermediaries  qualify  as  CD-project 
investments. 

B.  Section  24.4(a)(3)  Community 
Involvement  Criteria 

Under  proposed  §  24.4(a)(3),  for  an 
investment  to  be  considered  a  public 
welfare  investment,  nonbank 
community  involvement  must  be 
demonstrated  including  representation 
by  the  affected  low-  and  moderate- 
income  housing  or  small  business 
sector,  including  representatives  of 
minority-owned  small  businesses  and 
public  officials.  The  proposed  mle  also 
indicates  that  banks  must  assure  that  a 
CDC  controlled  by  one  or  more  national 
banks  would  demonstrate  commimity 
involvement  in  the  CDC’s  board  of 
directors.  Three  commenters  suggested 
that  the  mle  should  provide  further 
guidance  regarding  what  the  CXX3  means 
by  nonbank  community  involvement  in 
CIX3s  and  CD  projects. 

The  OCC  agrees  with  the  commenters* 
suggestion  that  the  mle  should  provide 
additional  clarity  regarding  nonbank 
,  community  involvement.  To  provide 
that  clcuity,  the  OCC  has  added  a 
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definition  to  the  final  rule,  at  §  24.2(i), 
for  nonbank  community  involvement 
that  describes  how  nonbank  community 
involvement  should  be  demonstrated  in 
both  CDCs  and  Q)  pro}ects. 

C.  Sec.  24.4{aM4)  Restrictions  on 
Profits  and  DMdends 

Under  proposed  §  24.4(a)(4),  profits 
and  dividends  received  by  a  l^k  from 
its  CDC  or  CD-project  investment  must 
be  devoted  to  activities  that  primarily 
promote  the  puNic  welfare,  and.  in  die 
case  of  a  for-profit  CDC  controlled  by 
one  or  more  national  banks,  during  the 
first  three  years  of  operation,  all  profits 
and  dividends  must  be  reinvested  in  the 
CDC. 

Some  commenters  said  that  the 
proposed  rule’s  restrictions  on  the 
distribution  of  profits  and  dividends  are 
counterproductive.  They  said  that  these 
restrictions  would  discourage  bank 
investments  in  CDCs  and  CD  projects 
and  would  not  allow  banks  to  use  su<di 
funds  to  cover  potential  bank  losses  or 
to  increase  bank  capital. 

The  OGC  has  always  restricted  a 
bank's  use  of  profits,  dividends,  and 
other  distributions  from  CDC  and  CD- 
project  investments  to  activities  and 
programs  that  frilfill  qualifying, 
community  or  other  public  purposes. 

The  OCC  believes  that  theee  bank 
investments,  not  normally  permissible 
under  law,  are  permissible  tmly  because 
they  meet  the  public  welfare  test  of  12  /. 
U.S.C  24  (Eleventh).  Consequently, 
profits,  dividends,  tax  credits  and  other 
distributions  from  these  investments  are 
not  for  general  bank  use  like  those  from 
other  private,  entrepreneurial  banking 
activities,  but  are  restricted  for 
qualifying  public  purposes.  The  OCC 
l^lieves  mat  reinvesting  profits  and 
dividends  is  one  way  to  ensure  a  bank’s 
long-term  commitment  to  address  the 
ongoing  needs  of  its  communities  and 
provide  benefits  to  low-  and  moderate- 
income  persons  and  families  and  small 
businesses,  including  minority-owned 
small  businesses.  In  addition,  a  bank 
benefits  from  these  reinvestments 
because  a  strong  economic  environment 
increases  the  opportunity  and  customer 
base  for  banks  to  provide  bankable 
loans. 

The  OCC  has  retained  the  restrictions 
on  profits  and  dividends.  The  OGC  has 
added  in  the  final  rule,  under 
§  24.4(a)(4),  that  tax  cr^its  and  other 
distrilnitions  from  CD-project 
investments,  for  example,  real  estate 
limited  partnerships,  and  interest 
income  from  debt  investments  must  also 
be  used  by  the  bank  to  promote  the 
public  welfare  as  determined  by  the 
OCC.  This  will  ensure  that  there  is 


consistent  treatment  of  all  distributions 
fiom  CDCs  and  CD-project  investments. 

D.  Sec.  24.4(e)  CDC  and  CD-Pioject 
Policies 

Under  proposed  S  24.4(e),  the  bank’s 
board  of  dir^ors  must  adopt  written 
policies  governing  CDC  and  CD-project 
investments.  Some  commenters 
opposed  this  requirement  because  they 
believe  that  their  conununity 
development  investments  have  become 
an  integral  part  of  their  banks’ 
Community  Reinvestment  Act  (CRA) 
programs,  and  that  CRA  currently 
requires  active  board  of  director 
oversight  of  its  CDC  and  CD-project 
investments. 

The  OCC  continues  to  believe  that 
CDC  and  CD-project  investments  can  be 
successful  for  most  banks  if  bank 
management  devotes  adequate  attention 
to  assuring  compliance  with  regulatory 
requirements,  evaluating  and  a^ieving 
cdc  and  CD-project  goals,  and 
managing  CDC  and  (^project 
investmmts.  This  is  especially  critical 
for  CDC  and  O>project  investments  that 
are  eligible  for  the  self-certification 
process.  Bank  board  oversight  is  critical 
for  the  mccessful  management  of  CDC 
and  CD-project  investments. 

Based  on  the  commenters’  suggestion, 
the  OCC  has  restated  its  requirement 
regarding  CDC  and  CD-project  policies. 
The  final  rule  indicates  that  a  Imk’s 
board  of  directors  shall  manage  the 
bank’s  GDC  and  CD-project  investments 
in  a  prudent  manner  consistent  with 
safe  and  sound  banking  policies. 

E.  Self-Certification  Process 

Thres]iold  for  Banks  to  Self-Certify 
Investments 

Under  proposed  §24.11,  the  bank’s 
asset  size  and  the  percent  of  its 
imimpaired  capital  and  surplus  invested 
are  f^ors  in  determining  whether  an 
investment  in  a  CDC  or  (S  project  is 
eligible  for  self-certification. 

Specifically,  the  proposed  rule  requires 
that  no  prior,  wntten  OCC  approval  was 
needed  for  investments  in  CDCs  and  CD 
projects  made  by  banks  with  $100 
million  or  less  in  assets  in  amounts  up 
to  5  percent  of  their  unimpaired  capital 
and  surplus,  or  made  by  banks  with 
assets  of  more  than  $100  million  in 
amounts  up  to  2  percent  of  their 
imimpaired  capital  and  surplus. 

Some  commenters  suggested  that  the 
OCC  revise  the  rule  to  permit  banks 
with  assets  of  up  to  $150  million  to  self- 
certify  investments  in  CDCs  and  CD 
projects  up  to  S  percent  of  their  capital 
and  surplus.  A  commenter  frirdier 
suggested  that  small  banks  should  not 


be  treated  difierently  than  large  banks  in 
the  self-certification  process. 

The  OOC  has  proposed  this  self- 
certification  process  based  on  its  30-year 
experience  with  national  banks  making 
investments  in  CDCs  and  CD  proj^s.  It 
is  part  of  the  OCC’s  effort  to  iaentify 
ways  to  encourage  more  bank 
investments  in  community  development 
initiatives  in  a  manner  that  does  not 
endanger  banks’  safety  and  soundness. 
The  OCC  also  developed  a  streamlined 
approval  process  to  help  small  banks,  in 
particular,  that  had  been  limited  in  how 
much  they  could  invest  ki  CDCs  and  CD 
projects  by  the  per  project  limit  of  2 
percent  of  unimpaired  capital  and 
surplus. 

'The  OCC  considered  the  commenters’ 
suggestions,  particularly  those  which 
indicated  that  increasing  the  threshold 
asset  size  of  adequately  capitalized 
banks  to  self-certify  their  CDC  or  CD- 
project  investments  would  facilitate 
additional  commimity  development 
investments.  In  response,  the  OCC  has 
raised  the  self-certification  threshold  to 
$250  million,  which  the  OCC  believes  is 
a  more  appropriate  threshold  to  define 
small  banu  for  regulatory  and 
supervisory  purposes  under  this  rule. 
Because  this  threshold  asset  size 
represents  approximately  83  percent  of 
the  national  l^k  population,  the  OCC 
believes  that  many  small  banks  will 
benefit  by  the  increase  in  the  threshold. 
Accordingly,  the  final  rule  permits 
banks  wim  up  to,  and  including  $250 
million  in  assets  to  self-certify  their 
investments  up  to  5  percent  of 
unimpaired  capital  and  surplus,  if  they 
meet  the  other  factors  under  §  24.11(a). 

The  OCC  also  considered  the 
appropriate  maximum  dollar  investment 
that  could  be  made  by  banks  with  over 
$250  million  in  assets  without  prior 
written  OCC  approval.  The  proposed 
rule  permitted  tnose  investments  made 
by  banks  with  assets  greater  than  the 
threshold  asset  size,  up  to  2  percent  of 
their  unimpaired  capiral  and  surplus. 
Upon  further  consideration,  and  review 
of  the  comments  received,  the  OCC 
became  concerned  that  a  bank  could 
make  a  multi-million  dollar 
commitment  in  a  CDC  or  CD  project  that 
would  result  in  a  large  concentration  of 
the  bank’s  resources  in  one  CDC  or  CD 
project.  The  OCC’s  prior  approval  of 
very  large  bank  investments  would  help 
to  ensure  that  there  is  review  of  local 
capacity  to  absorb  major  dollar  volume 
investments  and  review  for  any  safety  or 
soundness  concerns  regarding  the 
bank’s  CDC  or  CD-proiect  investment. 

The  final  rule  establishes  a  maximum 
dollar  project  limit  of  $10  million  for 
bank  investments  in  CDCs  and  CD 
projects  under  the  self-certification 
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process.  A  bank  with  assets  greater  than 
$250  million  may  self-certify  CDC  and 
CD-project  investments  in  amounts  that 
do  not  exceed  2  percent  of  its 
unimpaired  capital  and  siuplus,  or  $10 
million,  whichever  is  less.  Such  a  bank 
is  reqiiired  to  seek  OCC  approval  of  its 
investments  that  exceed  me  lesser  of  2 
percent  of  its  unimpaired  capital  and 
surplus  or  $10  million. 

Bank  Condition 

Under  proposed  §  24.11,  another 
factor  that  the  OCC  will  consider  in 
determining  whether  an  investment  in  a 
CDC  or  CD  project  is  eligible  for  self- 
certification  is  the  bank’s  condition.  A 
bank  with  a  composite  rating  of  3,  4  or 
5,  under  the  Uniform  Financial 
Institutions  Rating  System,  that  is 
operating  under  an  informal  or  formal 
enforcement  action,  or  that  is  not 
adequately  capitalized,  is  not  eligible  for 
self-certihcation.  A  commenter 
questioned  whether  it  is  leged  for  the 
OCC  to  apply  safety  and  soimdness  tests 
to  bank  investments  in  CDCs  and  CD 
projects  if  the  amounts  of  the 
investments  are  less  than  5  percent  of 
the  bank’s  capital  and  siuplus.  In 
addition,  a  few  commenters  suggested 
that  an  adequately  capitalized  bank, 
with  an  “improving”  composite  rating 
of  3,  or  a  bank  that  is  covered  by  an 
informal  enforcement  action,  should  be 
allowed  to  notify  the  OCC  prior  to 
making' an  investment  rather  than 
having  to  obtain  prior  written  approval. 

The  statute  at  12  U.S.C.  24  (Eleventh) 
does  not  specify  safety  and  soundness 
as  a  factor.  However,  the  OCC  has  broad 
authority  and  responsibility  imder  the 
national  banking  statutes  to  oversee  the 
safety  and  soundness  df  any  activity 
conducted  by  a  national  bank. 
Consequently,  because  participation  in 
this  program  is  only  permissible  as  a 
result  of  Section  24  (Eleventh)  and  may 
entail  varying  degrees  of  risk,  the  OCC 
will  require  prior  review  and  written 
approval  of  an  investment  by  a  bank 
with  a  composite  rating  of  3, 4  or  5,  a 
bank  that  is  covered  by  a  formal 
enforcement  action,  or  a  bank  that  is  not 
adequately  capitalized. 

Based  on  the  commenters’ 
suggestions,  the  final  rule  under 
§  24.11(b)(2)  permits  certain  adequately 
capitalized  banks  with  composite 
ratings  of  3,  with  improving  trends,  to 
request  authority  to  self-certify  their 
investments.  These  banks  may  submit  a 
letter  to  the  OCC  requesting  approval  to 
self-certify  their  investments  in  CDCs 
and  CD  projects  consistent  with  the 
other  self-certification  requirements  of 
the  final  rule.  In  addition,  the  final  rule 
removes  the  requirement  for  prior  OCC 
approval  of  investments  made  by 


healthy,  1  or  2-rated  banks  that  are  * 
covered  by  informal  enforcement 
actions. 

Expedited  Approval  of  Investments 

A  commenter  suggested  that  the  OCC 
should  establish  a  process  to  expedite 
the  approval  of  bank  investments,  in 
particular,  investments  in  multi-bank 
CDC  and  CD  projects  in  which  other 
banks  already  have  received  OCC 
approval. 

As  a  result  of  this  comment,  the  final 
rule  under  $  24.11(d)(3)  includes  a 
process  for  the  expected  approval  of 
investments  in  CDCs  and  CZ>  projects 
that  already  have  been  approved  by  the 
OCC  as  investments  through  either  the 
investment  proposal  process  or  the  self- 
certification  process  for  a  different 
national  bank.  The  OCC  has  used  this 
expedited  approval  process  for  the  past 
three  years  and  has  found  it  successful. 
Adopting  this  process  is  a  technical 
change  to  the  ^e  that  reduces  the 
paperwork  burden  for  some  banks  that, 
in  the  proposed  rule,  would  have  been 
required  to  submit  investment  proposals 
for  prior  OCC  approval. 

F,  Section  24.13  Eligible  Structures 
and  Activities 

Limited  Partnership  Investments 

Under  proposed  §§  24.13(b)(4)  and 
24.13(c)(2).  a  bank  could  self-certify  its 
limited  partnership  investment  if  the 
partnership  supports  one  or  more 
projects  that  qu^fy  for  the  federal  low- 
income  housing  tax  credit  program  and 
is  managed  by  a  nonprofit  general  or  co¬ 
general  partner.  Some  commenters 
suggest^  that  the  final  rule  permit  the 
self-certification  of  investments  in 
limited  partnerships  managed  by  a  for- 
profit  subsidiary  of  a  nonprofit 
corporation  because  this  is  permitted 
imder  the  Internal  Revenue  Service 
(IRS)  requirements  for  federal  low- 
income  housing  tax  credits. 

Based  on  these  comments,  the  final 
rule  at  §§  24.13(a)(4),  24.13(b)(l)(v),  and 
24.13(b)(2)(ii)  permits  banks  to  self- 
certify  those  investments  in  limited 
partnerships  that  are  managed  by  a  for- 
profit  company  that  is  a  subsidiary  of  a 
nonprofit  organization  that  qualifies 
under  26  U.S.C.  501  of  the  Internal 
Revenue  Code  as  a  501(c)(3)  or  501(c)(4) 
corporation.  The  final  rule  provides  that 
the  for-profit  subsidiary  must  be  owned 
by  one  or  more  50.1(c)(3)  or  501(c)(4) 
nonprofit  organizations  that  materially 
participate  in  the  development  and 
operation  of  the  partnership’s  projects, 
and  must  be  considered  a  qualified 
organization  eligible  for  federal  low- 
income  housing  tax  credits. 


Under  proposed  §§  24.13(b)(4)  and 
24.13(c)(2),  a  bank  could  self-certify  its 
limited  partnership  investment  if  the 
partner^p  supported  one  or  more 
projects  qualif^ng  for  the  federal  low- 
income  housing  tax  credit  program  that 
are  located  within  the  state  in  which  the 
bank  is  located.  Three  commenters 
suggested  permitting  a  self-certified 
investment  in  a  limited  peirtnership  that 
operates  outside  the  state  in  which  the 
bank  is  located. 

The  OCC  believes  that  banks  will 
have  few  problems  in  determining  the 
public  welfare  requirements  for  self- 
certification  when  the  project  is  within 
the  area  or  state  where  they  operate.  The 
OCC’s  review  is  needed  when  the  target 
areas  of  limited  partnerships  are 
regional  and  nation%vide,  and  associated 
questions  regarding  the  structure  of  the 
■  investment,  community  involvement, 
the  quality  of  the  proposed  general 
partner,  and  limits  on  liability  become 
more  difficult.  Accordingly,  no  change 
has  been  made  in  the  rule,  and  bank 
investments  in  limited  partnerships 
operating  outside  the  state  in  which  the 
bank’s  headquarters  office  is  located 
require  prior  written  approval. 

List  of  Structures  and  Activities 

Under  proposed  §§  24.13(b)  and 
24.13(c),  the  OCC  provides  a  list  of 
investment  structures  and  activities 
eligible  for  self-certification.  Some 
commenters  suggested  that  those 
investments  should  include  investments 
in  wholly  owned  subsidiaries, 
community  development  loan  funds, 
and  community  development  credit 
unions,  as  well  as  investments  involving 
loan  guarantees.  A  commenter  asked 
that  ffie  OCC  clarify  whether,  if  a  CDC 
or  CD-project  investment  involves  loans 
to  small  businesses,  the  bank  should 
consider  those  loans  to  be  nonbankable. 

The  OCC  has  considered  these 
comments.  Under  proposed 
§  24.13(c)(l)(ii),  a  CDC  or  community- 
based  development  organization  could 
provide  loan  guarantees  for  small 
businesses,  including  minority-owned 
small  businesses  in  targeted 
govemmental-designated 
redevelopment  areas.  The  OCC 
considers  appropriate  guarantees  for 
self-certification  to  be  no  greater  than  75 
percent  of  the  amount  of  a  loan,  and  the 
final  rule  under  §  24.13(b)(ii)  provides 
this  clarification.  Furthermore,  the 
proposed  rule  in  §  24.4(a)  discussing 
permitted  welfare  investments, 
indicates  that  any  type  of  financing, 
including  loans  provided  by  a  CDC  or 
CD  project  to  small  businesses  should 
'be  nonbankable.  'This  section  is 
unchanged  in  the  final  rule. 
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The  list  of  eligible  structures  and 
activities  in  the  final  rule  under 
§  24.13(a)  and  (b)  provides  gmdance  for 
banks  that  wish  to  self-certify  their 
investments.  The  list  is  not  intended  to 
be  all-inclusive  and  does  not  imply  that 
the  CXX  would  not  consider  or  approve 
any  other  investment  structure  or 
activity.  For  example,  bank  investments 
in  community  development  banks  or 
community  development  financial 
intermediaries  are  investments  that  the 
CXX2  expects  to  consider  for  banks  that 
submit  investment  proposals. 

Finally,  a  few  commenters  suggested 
that  the  OCC  adopt  a  specific  schedule 
for  revising  the  regulation  from  time  to 
time,  to  add  new  GDC  and  CD-project 
structures  and  activities  eligible  for  the 
self-certification  process.  Proposed 
§  24.13(a)(2)  indicated  that.the  CXX^  will 
propose  revisions  to  the  rule,  from  time  . 
to  time,  to  add  new  CDC  and  CD-project 
structures  and  activities  eligible  for  self- 
certification.  Since  the  self-certification 
process  will  be  new  to  banks  as  well  as 
to  the  OCC.  the  OCC  will  review  how 
well  the  self-certification  process  is 
working  and  will  reconsider  threshold 
and'investment  limits  and  other  aspects 
of  the  rule  periodically.  However,  the 
OCC  does  not  believe  that  a  set  schedule 
is  appropriate.  All  reference  to  the 
timing  of  revisions  has  been  deleted 
frt)m  the  final  rule. 

G.  OCX!  Approval/Disapproval  of 
Investment  Proposals  *• 

Investment  Amounts  Requiring 
Approval 

Under  proposed  §  24.11(b)(3).  a  bank 
must  request  the  CXIIC’s  prior  approval 
of  any  OK)  or  CD-project  investment 
that  would  cause  its  aggregate 
investments  in  all  CDCs  or  CD  projects 
to  exceed  5  percent  of  its  unimpaired 
capital  and  surplus.  One  commenter 
suggested  that  any  "single”  investment 
which  exceeds  5  percent  of  a  bank’s 
unimpaired  capital  and  surplus  also 
should  be  subject  to  OCC  review. 

Based  on  this  comment,  the  OCC  has 
revised  this  section.  In  the  final  rule. 

§  24.11(b)(l)(iii)  provides  that  a  bank 
that  plans  to  make  one  or  more 
investments  in  a  CDC  or  CD  project,  that 
would  cause  the  bank’s  aggregate 
investment  in  one  or  all  CDCs  and  CD 
projects  to  exceed  5  percent  of  its 
unimpaired  capital  and  surplus,  must 
seek  prior  OCC  approval. 

Structures  and  Activities  Requiring 
Prior  OCC  Approval 

Under  proposed  §  24.11(b)(4).  banks 
must  seek  prior  OCC  written  approval 
for  certain  types  of  investments  in  CDCs 
and  CD  projects.  As  indicated  earlier. 


some  commenters  suggested  that  banks 
be  permitted  to  self-certify  other 
investment  structures,  for  example 
community  development  loan  funds, 
commimity  development  credit  imions. 
or  limited  partnerships  managed  by  for- 
profit  general  partners. 

*rhis  requirement  is  located  at 
§  24.11(b)(l)(iv)(D)  of  the  final  rule. 

After  careful  consideration,  the  OCC  has 
determined  not  to  change  the  approach 
contained  in  the  proposed  rule.  Certain 
investment  structures  and  activities 
require  prior  review  and  approval. 
Examples  of  organizational  structures 
that  would  require  prior  review  include 
bank  investments  in  community 
development  banks,  commimity 
development  financial  intermediaries, 
and  in  community  development  limited 
partnerships  that  are  managed  by  a  for- 
profit  general,  or  co-general  partner  that 
is  not  a  subsidiary  of  a  qualifying 
nonprofit  organization.  The  CXX  may 
revisit  this  issue  after  it  has  gained  more 
experience  with  these  investments. 

Further,  the  CXC  has  added  a  new 
§  24.11(b)(l)(iv)(E).  This  section  refers 
specifically  to  (DC  and  CD-project 
activities  that  require  prior  written  CXC 
approval.  Examples  of  activities 
requiring  approval  include  critical 
services  or  job  creation  that  primarily 
benefit  low-  and  moderate-income 
persons  and  families. 

CXC’s  Conditions  in  Granting  Approval 

Under  proposed  §  24.11(e)(5).  the 
CXC  may  impose  one  or  more 
conditions  in  connection  with  its 
approval  of  a  CDC  or  CD  project.  One 
commenter  suggested  that  the  rule 
should  list  the  conditions  that  usually 
are  included  in  the  opinion  letters  to 
natifindl  banks. 

The  OCC  includes  conditions  in  the 
opinion  letters  to  national  banks 
approving  or  disapproving  their  CDC  or 
CD-project  investments.  These 
conditions  generally  state  the  public 
welfare  investment  requirements  under 
§  24.4.  Further,  as  indicated  in  the 
proposed  rule,  under  §  24.11(e)(5).  the 
CXC  may  impose  other  conditions  on  a 
case-by-case  basis  in  connection  with  its 
approval  of  a  CEKD  or  CD-project 
investment,  especially  when  those 
investment  structures  and  activities  are 
unique.  For  example,  if  a  bank  makes  an 
equity  or  debt  investment  in  a  CDC  that 
extends  loans,  the  bemk  should  be  aware 
that  the  CDC  is  a  creditor  covered  by  the 
Equal  Credit  Opportunity  Act  (15  U.S.C. 
1691  et  seq.],  and  the  CDC  may  also  be 
subject  to  other  state  and  federal  laws. 
Also,  the  CXDC  may  ask  the  bank  to 
provide  reports  about  its  investment  in 
the  CDC  or  CD  project,  including  the 
financial  status,  activities,  and 


accomplishments  of  the  CDC  or  CD 
project. 

H.  Effect  of  CDC  and  CD-Project 
Investments  on  CRA  Ratings 

Almost  half  of  the  commenters 
requested  that  the  CXC  indicate  how  a 
bank’s  investments  in  CDCs  or  CD 
projects  will  affect  its  CRA  rating  of 
performance.  A  few  commenters  were 
concerned  that  permitted  public  welfare 
investments  qualifying  under  CRA 
should  include  investments  in  CDCs 
and  CD  projects  that  might  not 
necessarily  benefit  a  bank’s  community, 
for  example  in  CDCs  and  CD  projects 
that  operate  statewide. 

The  CX)C  currently  considers  a  bank’s 
investment  in  a  CDC  or  CD  project  to 
affect  positively  its  CRA  performance 
rating  to  the  extent  that  the  investment 
helps  to  meet  the  credit,  investment  and 
other  needs  of  the  bank’s  community. 
Additionally,  some  CRA  credit  is  given 
for  investments  outside  the  bank’s 
community  when  the  investment 
augments  or  compliments  an  overall 
CRA  program  that  is  directly  responsive 
to  the  credit  needs  in  an  institution’s 
delineated  community.  Banks  should 
consider  this  in  planning  CDC  and  CD- 
project  investments.  The  GXDC  also  notes 
that  bank  investments  in  CDCs  and  CD 
projects  and  other  investments  are  being 
reviewed  by  the  federal  financial 
regulatory  agencies  under  the 
President’s  CRA  reform  initiative. 

7.  Calculation  of  Calendar  Versus  Work 
Days 

Under  proposed  §  24.11(e).  the  OCC 
would  approve  or  disapprove  an 
investment  proposal  wi^in  30  days  of 
receipt  and  would  provide  the  bank 
with  written  notice  indicating  its  receipt 
of  the  proposal.  The  OCC  could  extend 
the  30-day  review  period,  and  after 
notification  of  the  extension,  a  bank 
could  proceed  with  the  investment  only 
upon  the  OCC’s  written  approval. 

A  commenter  suggested  that  the  final 
rule  should  eliminate  the  OCC’s 
authority  to  extend  the  30-day  review 
period  and  the  requirement  that  the 
bank  receive  explicit  written  approval 
from  the  OCC  before  investing.  Another 
commenter  suggested  that  the  final  rule 
should  discuss  how  the  CXZC  would 
advise  banks  of  an  investment 
proposal’s  status,  when  the  30-day 
response  would  occur,  and  whether  the 
rule  intends  30-calendar  or  working 
days  as  the  time  frame  for  OCC’s 
response. 

As  indicated  in  the  proposed  rule, 
banks  submitting  investment  proposals 
receive  two  written  notices,  one 
acknowledging  the  OCC’s  receipt  of  the 
bank’s  proposal  and  the  other  an  OCC 
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opinion  letter  approving  or 
disapproving  the  investment.  The  bank 
should  expect  to  receive  the  opinion 
letter  firom  the  OCC  within  30^alendar 
days  of  the  date  the  OCC  receives  the 
bank’s  investment  proposal.  The  OCC 
may  extend  this  SO-calendar-day  period 
for  unusual  investment  proposals  if,  for 
example,  the  proposed  investment  is 
novel  or  precedent-setting,  requires 
extensive  additional  consultation  with 
the  bank  or  OCC  policy  review,  poses 
unlimited  liability  or  other  safety  or 
soundness  concerns  for  the  bank,  or 
conflicts  with  other  related  legal 
requirements. 

Based  on  these  comments,  the  final 
rule  indicates  calendar  or  working  days 
when  describing  the  time  frames  in 
OCC's  schedule.  The  OCC  will  compute 
this  time  consistent  with  12  CFR  19.12. 
Generally,  if  10  days  or  less,  the  rule 
shall  mean  working  days.  If  more  than 
10  days,  the  rule  shall  mean  calendar 
days.  Also,  if  the  last  day  of  the 
calendar-day  period  falls  on  a  Saturday, 
Sunday,  or  federal  holiday,  the  period 
runs  imtil  the  end  of  the  next  day  that 
is  not  a  Saturday,  Sunday  or  federal 
holiday  regulations. 

Under  §  24.11(e)  (2)  and  (3)  of  the 
final  rule,  the  OCC  will  complete  its 
review  and  approval  of  bank 
investments  in  CDCs  and  CD  projects 
within  30-calendar  days  of  the  date  the 
CXX]  receives  the  bank’s  proposal, 
unless  otherwise  notified.  In  addition, 
the  OCC  has  added  a  new  paragraph 
§  24.11(d)(3)  regarding  bank  requests  to 
make  follow-up  investments  in  CDCs 
and  CD  projects  that  have  been 
approved  previously  for  other  national 
banks.  Under  the  final  rule,  the  OCC 
will  complete  its  review  within  five 
working  days  of  the  date  it  receives  the 
bank’s  request.  Further,  the  OCC  has 
added  a  new  paragraph  under 
§  24.11(a)(3)  stating  that  the  OCC  will 
notify  the  bank  of  its  receipt  of  the  letter 
of  self-certification  and  may  include 
other  pertinent  information. 

/.  Additional  Definition  Changes 

Under  proposed  §  24.2(b).  a  definition 
of  “bankable”  describes  loans  and 
investments  that  differ  from  those  that 
can  be  made  under  the  rule.  ’The  OCC 
has  deleted  the  definition  of  “bankable” 
in  the  final  rule.  This  will  clarify  that 
banks  should  continue  their  practice  of 
making  regular  bankable  loans  to  low- 
and  moderate-income  persons  and  small 
businesses  that  are  consistent  with  their 
flexible  underwriting  standards  in  the 
ordinary  course  of  business.  ’This  may 
include,  for  example,  regular  bankable 
loans  with  credit  enhancements  or  that 
involve  a  flexible  interpretation  of  an 
applicant’s  credit  history. 


In  response  to  a  comment  asking  for 
clarification  about  what  is  meant  by 
“nonprofit  community-based 
development  corporations,”  the  OCC 
has  added  a  new  definition  of  a 
“community-based  development 
corporation.”  Under  new  §  24.2(f),  a 
“community-based  development 
corporation”  mecms  an  organization  that 
qualifies  under  the  Intemd  Revenue 
Code  (26  U.S.C.  501)  as  a  501(c)(3)  or 
501(c)(4)  corporation. 

In  response  to  a  comment  asking  the 
OCC  to  clarify  the  definition  of  a  “real 
estate  limited  partnership,”  the  OCC  has 
added  a  definition  of  a  “community 
development  limited  partnership”  to 
explain  the  special  real  estate  limited 
partnership  permitted  imder  the  rule. 
Under  §  24.2(d),  a  “commimity 
development  limited  partnership”  is  a 
single-purpose,  or  master,  limit^ 
partnership,  formed  imder  state  rules 
governing  limited  partnerships,  the 
primary  purpose  of  which  is  the 
provision  of  housing  for  low-  emd 
moderate-income  persons,  or  other 
commimity  and  economic  development 
initiatives  considered  permitted  public 
welfare  investments  under  §  24.4(a).  The 
community  development  limited  . 
partnership  must  be  located  in  a  . 
particular  area,  including  a  low-  and 
moderate-income  area,  underserved 
rural  community,  or  govemmental- 
designated  redevelopment  area,  such  as 
within  a  neighborhood,  town,  city, 
county,  or  state. 

Finally,  the  OCC  includes  a  new 
definition  for  “imimpaired  capital  and 
surplus”  for  clcuification.  Under  new 
§  24.2(m).  a  bank’s  unimpaired  capital 
and  surplus,  for  purposes  of  the  rule, 
means  the  bank’s  capital  and  surplus  as 
defined  in  12  CFR  3.100. 

IV.  Other  Changes 

To  provide  clarity  and  consistency, 
the  OCC  has  made  various  technical 
changes.  Among  those  are  the  OCC’s 
final  rule  modifies  the  proposed  rule 
regarding  the  information  requested  in  a 
bank’s  nbtice  of  self-certification  and 
investment  proposal.  The  final  rule,  at 
§  24.11  (a)(2),  clarifies  what  should  be 
included  in  the  bank’s  self-certification 
notice  for  investments  in  CDCs  and  CD 
projects  to  permit  appropriate 
supervisory  monitoring.  Also, 

§  24.11(d)(2)  clarifies  what  should  be 
included  in  the  bank’s  investment 
proposal  for  investments  that  require 
prior  written  OCC  approval,  such  as  the 
type  of  bank  investment  in  the  CDC  or 
project  (equity  or  nonbankable  debt 
investment). 


V.  Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  All  banks,  especially  small 
banks,  should  benefit  to  some  degree 
under  this  final  rule.  'This  final  rule  will 
permit  larger  investments  in  CDCs  and 
CD  projects  and  also  enable  banks  to 
make  investments  on  an  expedited 
basis.  'This  should  improve  the  long¬ 
term  health  of  the  participating  banks’ 
market  areas.  The  overall  impact  of  the 
rule  will  not  be  significant,  regardless  of 
bank  size. 

VI.  Effective  Date 

'This  final  rule  is  effective  on 
E)ecember  31, 1993.  This  expedited 
effective  date  is  adopted  because  this 
final  rule  grants  an  exemption  and 
relieves  a  restriction. 

National  banks  that  meet  certain 
criteria  will  be  exempted  fit>m 
submitting  certain  CDC  and  CD  project 
investments  for  prior  CXX]  review  and 
approval.  Instead  of  an  investment 
proposal  process,  the  final  rule  permits 
banks  to  submit  a  brief  self-certification 
of  compliance  notice  to  the  OCC.  This 
final  rule  also  raises  the  single  project 
and  aggregate  limits  for  nation^  bank 
investments  in  CDCs  and  CD  projects 
above  current  limits,  thereby  relieving 
an  existing  restriction. 

This  final  rule  does  not  impose  new 
restrictions  or  prohibit  any  currently 
permissible  activity.  Consequently, 
national  banks  will  not  be  adversely 
affected  by  the  immediate  effective  date. 

Finally,  delaying  the  effective  date  of 
this  final  rule  would  be  contrary  to  the 
public  interest.  This  final  rule  will 
promote  economic  growth  and 
investment  in  low-  and  moderate- 
income  areas,  underserved  rural 
communities,  and  govemmental- 
designated  areas. 

'This  final  rule  encourages  and 
facilitates  national  banks  to  address 
commimity  financing  needs  by 
investing  in  CDCs  and  CD  projects  with 
community  partners.  The  final  rule 
allows  national  banks  to  make  equity 
and  special  debt  investments  in  CEK^ 
and  QD  projects  that  go  beyond  regular 
bank  lending  to  provide  affordable 
housing,  services,  and  jobs  for  low-  and 
moderate-income  people  and  to  promote 
community  development  efforts 
designed  to  help  small  businesses, 
including  minority-owned  small 
businesses. 

Vn.  Executive  Order  12866 
.  It  has  been  determined  that  this 
document  is  not  a  significant  regulatory 
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action  as  defined  in  E.0. 12866.  The 
final  rule  imposes  only  minimal  costs 
and  burdens  and  is  necessary  to  ensure 
bank  safety  and  soimdness.  The  overall 
impact  of  the  rule  will  not  be 
significant,  regardless  of  bank  size. 

Vni.  Paperwork  Reduction  Act 

The  information  requirements  under 
this  final  ride  were  submitted  to  the 
OffiCvi  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  these 
requirements  should  be  sent  to  the 
Comptroller  of  the  Currency, 

Legislative,  Regulatory  and  International 
Activities  Division,  Attention;  1557- 
0194,  250  E  Street,  SW.,  Washington, 

DC  20219,  with  a  copy  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  11557-0194), 
Washington,  DC  20503.  The  information 
required  under  this  final  rule  is  outlined 
in  12  CFR  24.11.  This  information  is 
needed  to  promote  the  safety  and 
soundness  of  national  banks  and 
compliance  with  law.  It  will  be  used  to 
identify  banks  making  CDC  and  CD- 
project  investments,  to  plan 
examination  and  supervision  of  the 
investments,  and  to  conduct  prior 
review  of  investments  most  likely  to 
raise  legal,  policy,  or  safety  and 
soundness  concerns. 

The  OCC  estimates  that  400  for-profit 
institutions  will  file  investment 
proposals  or  self-certification  letters  i. 
annually.  The  estin^ted  average  annual 
burden  will  be  approximately  1.9  hours 
per  participating  bank.  The  estimated 
average  annual  burden  per  bank  is  one 
hour,  on  average,  for  a  letter,  to  eight 
hours,  on  average,  for  a  complete 
investment  proposal,  depenmng  on 
whether  the  investment  requires  prior 
review  and  approval  or  only  a  letter  of 
self-certification.  The  estimated  total 
annual  reporting  burden  for  12  CFR  part 
24  is  757  burden  hours. 

List  of  Subjects 
12  CFR  Part  7 

Credit,  Insurance.  Investments, 
National  banks.  Reporting  and 
recordkeeping  requirements,  Securities, 
Surety  bonds. 

12  CFR  Part  24 

Community  development.  Credit, 
Investments.  National  banks.  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  12,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  7— {AMENDED] 

1.  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  93a. 

§7.7480  [Removed] 

2.  Section  7.7480  is  removed. 

3.  A  new  part  24  is  added  to  read  as 
follows: 

PART  24— COMMUNITY 
DEVELOPMENT  CORPORATION  AND 
PROJECT  INVESTMENTS 

Soc 

24.1.  Authority,  purpose,  policy,  and  OMB 
control  number. 

24.2  Definitions. 

24.4  Community  development  corporation 
and  community  development  project 
investments. 

24.11  Community  development  corporation 
and  community  development  project 
investment  self-certification  and 
approval. 

24.13  Structures  and  activities  eligible  for 
the  self-certification  process. 

24.21  Examination,  records,  and  remedial 
action. 

Authority:  12  U.S.C.  24  (Eleventh),  93a, 

161, 481  and  1818. 

§  24.1  Authority,  purposo,  policy,  and  OMB 
control  number. 

(a)  Authority.  The  requirements 
contained  in  this  part  are  authorized 
under  12  U.S.C.  24  (Eleventh),  93a,  161, 
481  and  1818. 

(b)  Purpose.  This  part  implements  12 
U.S.C.  24  (Eleventh),  which  permits 
national  bwks  to  make  equity  and 
special  debt  investments  in  community 
development  coiporations  (CDCs)  and 
community  development  projects  (CD 
projects).  Section  24  (Eleventh)  permits  . 
national  banks  to  make  these 
investments,  consistent  with  safe  and 
sound  banking  practices,  even  though 
they  would  not  normally  be  permitted 
under  the  National  Bank  Act  (12  U.S.C. 

1  et  seq.)  because  they  promote  the 
public  welfare,  and  to  carry  these 
investments  as  “other  assets.”  This  part 
provides  the  standards  that  will  be  used 
by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  to  determine  whether 
an  investment  is  designed  primmly  to 
promote  the  public  welfare  and  sets 
forth  the  prior  approval  and  self- 
certification  procedures  that  apply  to 
CDC  and  CD-project  investments. 

(c)  Policy,  (l)  The  OCC  encourages 
each  national  bank  to  make  efforts, 
consistent  with  its  capabilities  and 
condition,  to  address  local  community 
development  needs  in  low-  and 
moderate-income  areas,  underserved 
rural  areas  and  govemmental-designated 
redevelopment  areas,  through  CDC  and 
CD-project  investments  that  primarily 


benefit  low-  and  moderate-income 
people  and  small  businesses,  including 
minority-owned  small  businesses,  and 
to  promote  economic  growth  through 
the  provision  of  housing,  services,  or 
jobs  to  low-  emd  moderate-income 
persons  and  families,  consistent  with 
the  safe  and  sound  operation  of  the 
bank.  The  OCC  believes  that  one 
effective  way  for  many  national  banks  to 
address  such  needs  is  by  making  CDC 
and  CD-project  investments. 

(2)  CEHC  and  CD-project  investments 
are  equity  investments,  nonbankable 
loans  or  lines  of  credit  that  supplement 
a  bank’s  other  lending  and  investing 
programs  to  help  meet  credit, 
investment  or  other  community  needs. 
CDC  and  CD-project  investments  are  not 
regular  bankable  loans  or  investments. 
Under  this  part,  national  banks  may 
undertake  community  development 
activities,  such  as  equity  investments  in 
real  estate,  equity  and  special  debt 
investments  in  small,  new  companies, 
or  the  renovation  of  neighborhood 
commercial  or  residential  properties, 
only  if  they  primarily  serve  the  public 
welfare,  as  described  in  §  24.4(a). 

(d)  OMB  control  number  The 
collection  of  information  requirements 
contained  in  this  part  were  approved  by 
the  Office  of  Management  and  Budget 
under  OMB  control  number  1557-0194. 

§24.2  Definitions. 

For  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Adequately  capitalized.  A  national 
bank  is  adequately  capitalized  if  the 
bank  meets  the  definitional 
requirements  for  "well-capitalized”  or 
“adequately  capitalized”  in  §  6.4(b)  of 
this  chapter. 

(b)  Community  development 
corporation  (CDC)  means  a  corporation 
established  by  one  or  more  financial 
institutions,  or  by  financial  institutions 
and  other  investors  or  members,-  tg 
develop  housing,  foster  economic 
growth  and  revitalization,  create  small 
businesses,  including  minority-owned 
businesses,  and  support  other 
community  development  initiatives 
considered  permitted  public  welfare 
investments  under  §  24.4(a).  A  CDC 
operates  within  a  defined  neighborhood 
or  area,  including  low-  and  moderate- 
income  areas,  underserved  rural 
communities,  and  govemmental- 
designated  redevelopment  areas,  such  as 
within  towns,  cities,  counties,  or  states. 

(c)  Community  development 
corporation  subsidiary  (CDC  subsidiary) 
means  a  CDC  that  is  a  subsidiary  of  a 
national  bank  and  that  is  majority- 
owned  by  that  national  bank,  or  a  CDC 
that  is  majority-owned  by  a  national 
bank  and  its  affiliates. 
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(d)  Community  development  limited 
partnership  means  a  single-purpose  or 
master  limited  partnership,  formed 
under  state  statutes  governing  limited 
partnerships,  to  provide  housing  for 
low-  and  moderate-income  persons  or 
families  or  other  commtmity  and 
economic  development  initiatives 
considered  permitted  public  welfare 
investments  under  §  24.4(a).  These 
community  development  limited 
partnerships  operate  in  a  particular  area, 
including  a  low-  and  moderate-income 
area,  underserved  rural  commimity,  or  a 
governmental-designated 
redevelopment  area,  such  as  within  a 
town,  city,  county,  or  state. 

(e)  Community  development  project 
(CD  project)  means  a  specific  project  in 
a  particular  location  or  area,  including 
a  low-  and  moderate-income  area, 
underserved  rural  community,  or  a 
governmental-designated 
redevelopment  area,  such  as  within  a 
neighborhood,  town,  city,  coimty,  or 
state,  whose  purpose  is  to  foster 
economic  improvement  of  that  area,  and 
other  community  development 
initiatives  considered  permitted  public 
welfare  investments  under  §  24.4(a).  A 
CD-project  investment  funds  the 
development  or  renovation  of  one  or 
more  specified  residential  or 
commercial  properties  in  a  manner 
consistent  with  community  and  ■* 
government  revitalization  plans.  03- 
project  investments  also  include 
nonbankable  loans  or  special  debt 
investments  to  support  community- 
based  development  organizations  under 
§  24.2(f),  and  special  debt  or  other 
investments  in  commimity  development 
banks  and  other  community 
development  financial  intermediaries. 

(f)  Community-based  development 
corporation  means  a  nonprofit 
organization  that  qualifies  under  26 
U.S.C.  501  of  the  Internal  Revenue  Code 
as  a  501(c)(3)  or  501(c)(4)  organization. 

(g)  Low-  and  moderate-income  areas 
or  communities  means  areas  where  at 
least  51  percent  of  the  residents  are  low- 
and  moderate-income  persons  and 
families. 

(h)  Low-  and  moderate-income 
persons  and  families  means  individuals 
and  families  whose  incomes  do  not 
exceed  80  percent  of  the  median  income 
of  the  area  involved,  as  determined  by 
the  Secretary  of  the  U.S.  Department  of 
Housing  and  Urban  Development,  with 
adjustments  for  smaller  and  larger 
families.  In  conjunction  with  this  term, 
the  area  involved  should  be  determined 
in  the  same  manner  as  an  area  is 
determined  for  purposes  of  lower- 
income  housing  assistance  under  42 
U.S.C.  1437f. 


(i)  Minority-dwned  small  businesses 
means  small  businesses  under  §  24.2(1) 
that  are  majority-owned  by  members  of 
minority  groups  or  by  women. 

(j)  Nonbank  community  involvement 
in  the  CDC  or  CD  project.  Nonbank 
community  involvement  means: 

(1)  In  all  CDCs,  community-based 
development  organizations,  and 
commimity  development  banks  or 
community  development  financial 
intermediaries,  the  affected  primary 
beneficiaries  of  the  organization’s 
programs  and  activities  are  included  on 
its  board  of  directors  and  are  involved 
in  its  decision-making.  The 
organization’s  board  of  directors  should 
include  representatives  with  expertise 
in  small  business  development, 
including  minority-own^  small 
business  development,  or  low-  and 
moderate-income  housing,  whichever  is 
applicable,  and  public  officials  of  the 
community  to  demonstrate  community 
and  government  support  for  the 
organization’s  programs  and  activities; 
or 

(2)  In  a  CD  project,  the  affected 
primary  beneficiaries  of  the  CD  project 
and  public  officials  have  endorsed  and 
indicated  support  for  the  CD  project.  A 
CD  project  should  demonstrate  that  it 
addresses  a  community  need  that  the 
private  market  is  not  addressing;  has 
community-based  support  (including 
support  from  grass-roots  community 
representatives  and  representatives  with 
expertise  in  small  business 
development,  including  minority- 
owned  small  business  development,  or 
low-  and  moderate-income  housing, 
whichever  is  applicable);  and  has 
support  firom  local  or  state  governments 
(including  financing,  endorsements  or 
approvals). 

(k)  Significant  risk  to  the  deposit 
insurance  fund  is  present  whenever 
there  is  a  high  probability  that  any 
insurance  fimd  administered  by  the 
Federal  Deposit  Insurance  Corporation 
could  suffer  a  loss. 

(l)  Small  businesses  means  businesses 
that  are  smaller  than  the  maximum  size 
eligibility  standards  established  by  the 
Small  Business  Administration  (SBA) 
for: 

(1)  The  Small  Business  Investment 
Company  and  Development  Company 
Programs,  which  are  set  forth  in  13 
121.802(a)(2);  or 

(2)  The  SBA  section  7(a)  loan  and 
«guarantee4)rogram  which  is  set  forth  in 

13  CFR  121.601.' 

(m)  Unimpaired  capital  and  surplus 
has  the  same  meaning  as  capital  and 
surplus  under  12  CFR  3.100. 


§24.4  Community  development 
corporation  and  community  development 
profect  inveatments. 

(a)  Permitted  public  welfare 
investments.  Subject  to  §  24.11,  a 
national  bank  may  make  equity  or  debt 
investments  (a  loan  or  line  of  credit  that 
is  not  bankable)  in  a  CDC  or  CD  project 
that  is  designed  primarily  to  promote 
the  public  welfare.  'The  CXX3  will 
consider  a  CDC  and  CD-project 
investment  to  be  primarily  designed  to 
promote  the  public  welfare,  if  all  of  the 
following  criteria  are  met: 

(1)  The  investment  primarily  benefits 
low-  and  moderate-income  persons  and 
families  (such  as  by  providing  housing, 
services,  or  jobs)  or  small  businesses, 
including  minority-owned  small 
businesses; 

(2)  The  investment  addresses 
community  development  needs  not  met 
by  the  private  market  in  one  or  more 
communities  served  by  the  bank, 
including,  for  example,  the  needs  of 
low-  and  moderate-income  areas, 
underserved  rural  communities,  or 
governmental-designated 
redevelopment  areas,  such  as  within  a 
town,  city,  county,  or  state; 

(3)  There  is  nonbank  community 
involvement  in  the  CDC  and  CD  project, 
as  described  under  §  24  2(j),  indicating 
that  the  affected  primary  beneficiaries 
and  representatives  of  local  or  state 
government  have  endorsed  and 
demonstrated  support  for  the  CDC  or 
CD-project  activities;  and,  for  all  CDCs, 
community-based  development 
organizations,  and  community 
development  banks  or  community 
development  financial  intermediaries, 
such  involvement  is  demonstrated  by 
the  composition  of  the  organization’s 
board  of  directors;  and 

(4)  The  profits,  dividends,  tax  credits 
and  other  distributions  from  equity 
investments,  or  interest  income  fi-om 
debt  investments  received  by  the  bank 
from  the  CDC  or  CD-project  investment 
are  devoted  to  activities  that  primarily 
promote  the  public  welfare  as 
determined  by  the  OCC,  and,  in  the  case 
of  a  for-profit  CDC  subsidiary,  are 
reinvested  in  the  CDC  during  its  first 
three  years  of  operation. 

(b)  Investment  limits.  A  national 
bank’s  aggregate  investments  under  this 
part  may  not  exceed  5  percent  of  its 
imimpaired  capital  and  surplus,  imless 
the  OCC  determines,  by  order,  as 
described  in  §  24.11  that  the  higher 
amount  will  pose  no  significant  risk  to 
the  deposit  insurance  fiind  and  the  bank 
is  adequately  capitalized.  In  no  case 
may  a  bank’s  investments  exceed  10 
percent  of  its  unimpaired  capital  and 
surplus. 
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(c)  Accounting  for  CDC  and  CD- 
project  investments.  The  instructions  for 
Consolidated  Reports  of  Condition  and 
Income  puOiishc^  by  the  Pedersl 
Financial  bostitutions  ExMrdnatkm 
Council  (FFIEC  Call  Report  instructions) 
provide  guidance  for  regulatory 
accounting  and  reporting  for 
investments  in  subsidiaries  and  similar 
entities.  A  copy  of  the  FFIEC  Call  Report 
Instructions  may  be  obtained  from  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Road,  Springi^ld.  VA  22161. 
The  following  guidance  is  provided  for 
national  bank  investments  in  CDC  and 
CD-project  investments  omsistent  with 
the  FFIEC  Call  Report  Instructions: 

(1)  A  bank’s  investments  in  CDCs  and 
CD  projects  typically  involve  a  limited 
owners^p  percentage  and  are  irot 
malarial.  As  a  result,  these  investments 
may  be  recorded  as  “odMr  assets”  at 
cost. 

(2)  If  the  CDC  or  CD  project  meets  the 
definition  of  a  significant  m^rity- 
owned  subsidiary  In  the  FFTTC  C^l 
Report  Instructkms,  the  bank’s 
investment  should  be  consolidated 
generally  on  a  line4>y-line  basis. 

(3)  If  the  investment  is  a  partnership, 
joint  vNtture,  or  uncoosolidated 
subsidiary  over  which  the  bank 
exercises  significant  infhieDce,  the 
bank’s  interest  ^oukl  be  presented  as 
an  investnMDt  in  a  joint  venture  or 
associated  compiany  and  accounted  for 
under  the  equi^  mi^od  of  accountiiu. 

(d)  Umitea  liabUity.  A  rtational  bank 
shall  not  make  a  CDC  or  CD-pit^ect 
investment  if  that  investment  would 
expose  the  baiik  to  unlimited  liabil^. 

(e)  CDC  and  CD-profeci  poitcies.  The 
bank’s  board  of  directcus  shall  manage 
their  CDC  and  CD-project  investments 
in  a  imident  mannw  ccmsistent  with 
safe  ttod  sound  banking  practices. 
Prudent  banken  soould  ntaintain 
policies  governing  CEX2  or  CD-pn^ect 
investmMits  that  address  such  matters 
as  regulatory  compliance,  evaluation 
and  achievement  CDC  and  CD>pr(^ect 
goals,  and  effective  CDC  or  CD-prc^ect 
management 

524.tt  Cowwmwtty  devtopment 
corporation  and  eowfmmity  development 
project  teveaneanl  seW-certMcadon  and 
approval. 

(a)  Investments  not  requiring  prior 
review,  fl)  Any  investment  wl^re  prior 
written  OOC  approval  is  rtol  required 
under  §  24.11(b)  may  be  made  without 
prior  notifrcatioo  to,  orapfurova)  by.  the 
OCC  However,  within  10  working  days 
after  the  investment  is  made,  the 
national  bank  riiall  submit  a  letter  of 
self-eertificstioB  to  the  Director, 
Community  Development  Division,  The 


Office  of  the  Comptroller  of  the 
Currency,  Washir^on,  DC  20219 
(Ccunmunity  Devetopment  Division). 

(2)  The  bmk's  letter  of  self- 
certification  must  attest  that  the 
investment  meets  the  public  welfare 
requirements  of  this  part  (§  24.4).  and  is 
not  subject  to  prior  OCC  review. 

Further,  the  leMer  of  self-certification 
must  include; 

(i)  The  name  of  CDC  or  CD  project  and 
the  date  the  investment  was  made; 

(ii)  The  type  of  investment  (equity  or 
nonbankable  debt),  the  eligible  activities 
that  will  be  undertaken,  and  the  eligible 
investment  structure  (from  the  list  of 
eligible  activities  and  structures  under 

§  24.13); 

(iii)  ’The  bank’s  total  investment  in  the 
CDC  or  CD  project,  and  the  bank’s 
aggregate  investment  commitments  in 
all  CDCs  or  CD  projects,  to  date;  and 

(iv)  The  applicable  percentage  of 
unimpaired  capital  and  surplus  for  the 
bank’s  total  investment  in  CDCs  or  CD 
projects,  and  the  bank’s  aggregate 
investment  commitments  in  all  CDCs  or 
CD  projects,  to  date. 

(3)  Within  five  working  days  after 
receiving  the  bank’s  letter  of  self- 
certificatioa,  the  OCC  will  provide  a 
writt«a  notice  to  the  bank  to  indicate 
the  date  of  its  receipt  of  the  bank’s  letter 
and  also  may  include  other  related 
information. 

(b)  Investments  requiring  prio"  written 
OCC  approval.  (1)  A  nation^  bank  shall 
submit  an  investment  proposal  for  any 
planned  CDC  or  CD-pn^ect  investment 
to  the  (X£  for  prior  review,  if  any  of  the 
following  conditions  in  paragraph  (bMl) 
of  this  secticm  exist: 

(i)  The  national  bairk; 

(A)  Has  a  composite  rating  of  3. 4  or  . 
5  under  the  Uniform  Financial 
Institutions  Rating  System;  or 

(B)  Is  covered  by  a  fcmnal 
raforc^mt  action;  or 

(C^  Is  not  adequat^y  capitalized; 

(ii)  The  naticmal  bank  has  more  than 
$250  million  in  assets  and  proposes  to 
make  a  single  or  subsequent  CCKJ  or  CD- 
project  investments  that  will  total  an 
amount  that  exceeds  the  lesser  of  2 
percent  of  its  unimpaired  capita)  and 
surplus,  or  $10  million; 

(iii)  'Ihe  national  bank  proposes  to 
make  CDC  or  CD-project  investment  that 
would  cause  iU  aggregate  investment  in 
one  or  all  CDCs  or  CD  prefects  to  exceed 
5  percent  of  its  unimpair^  capital  and 
surplus,  or  proposes  subsequent 
investments  ov»  5  percent;  or 

(iv)  The  proposea  dXI  or  CD-project 
investment  falls  in  one  of  the  following 
five  categories: 

(A)  The  investment  is  in  a  new  CDC 
subsidiary  or  is  in  a  CDC  controlled  by 
one  national  bank  and  its  affiliates; 


(B)  The  investment  involves  the 
transfer  (^properties,  carried  on  the 
bank’s  boews  as  ’'other  reel  estate 
owned”  (CMBBO),  to  a  CDC  in  which  the 
bank  has  or  will  have  an  ownership 
interest  (whicdi  the  OCC  will  consider 
only  under  limited  (drcumstances  as 
stated  in  §24.11(eKlKiii)); 

(C)  The  investment  (Hovides  funds  for 
projects  in  a  state  outside  the  state 
where  the  bank’s  headquarters  office  is 
located; 

(D)  'The  investment  will  be  in  a 
structure  other  than  thoee  listed  in 
§  24.13(a);  or 

(E)  The  investment  will  support  an 
activity  other  than  those  listed  in 

§  24.13(b). 

(2)  The  OCC  will  consider,  on  a  case- 
by-case  basis,  whether  an  adequately 
capitalized  bank  that  has  a  composite 
rating  of  3.  with  imjHtrving  trer^  under 
the  Uniform  Financial  institutions 
Rating  System  can  self<ertify  its 
investment  in  a  CDC  or  CD  project, 
consistent  with  the  other  requirements 
of  this  part  Banks  seeking  swdi 
treatment  may  sulmtit  a  l^er  to  the 
Community  Development  Division 
requesting  eligibility  to  self-certify  their 
proposed  investments  in  accordance 
with  §  24.11(a). 

(c)  Optional  review.  A  national  benk 
may  request  OOC  review  and  approval 
of  investment  {xroposals  for  investments 
not  covered  under  §  24.11(b). 

(d)  CDC  or  CD-project  investment 
proposal.  (1)  A  national  bank  shall 
submit  an  investmmit  jnc^osal  for  any 
investmmt  covered  in  §  24.11(b)  to  the 
Community  Oevelcqunant  Division. 

(2)  A  national  bajw  shall  include  in 
its  C3X1  or  CD-project  investm^t 
proposal  a  dis^ssion  of: 

(ij  The  amount  and  type  of  bank 
investment  in  the  CDC  or  CD  projea 
(emuty  or  debt): 

(ii)  How  the  bank's  proposed  CDC  or 
CD-project  investment  meets  the 
requirements  of  a  permitted  public 
welfare  investment,  as  described  under 
§24.4; 

(iiil  The  investment  structure  and 
activities  of  the  CDC  or  CD  project;  and 

(iv)  The  bank’s  per  project  investment 
amount  for  the  single  proposed 
investment  and  its  aggregate 
investments,  to  date,  including  the 
’  applicable  percentage  the  bank’s 

unimpaired  capital  and  surplus  for  the 
single  and  a^egate  investments. 

(3)  The  OtXT  may  expedite  the 
approval  of  a  proposed  investment  by  a 
ba^  in  a  CDC  or  CD  project  previously 
approved  for  another  national  bank  by 
the  OCC  through  the  investment 
proDosal  or  self-certification  process. 

(i;  The  national  bank  rerpiesting  this 
expedited  approval  should  submit  a 
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one-page  letter  to  the  Community 
Development  Division  that  includes: 

(A)  Tne  name  of  the  bank  proposing 
to  make  the  investment,  and  the  name 
of  the  national  bank  and  CDC  or  CD- 
project  investment  that  previously 
received  the  opinion  letter  (from  the 
investment  proposal  process]  or  the 
written  response  (from  the  self- 
certification  process); 

(B)  The  bank’s  proposed  total 
investment  in  the  CDC  or  CD  project, 
and  the  bank’s  aggregate  investment 
commitments  in  all  CDCs  or  CD 


unimpaired  capital  and  surplus  for  the 
bank’s  proposed  total  investment  in  the 
CDC  or  CD  project,  and  the  bank’s 
aggregate  investment  commitments  in 
all  CDCs  or  CD  projects,  to  date;  and 

(D)  A  statement  that  the  bank  has 
reviewed  the  opinion  letter  from  the 
investment  proposal  process,  and  any 
conditions  herein,  or  the  written 
response  from  the  self-certification 
process,  and  any  statements  therein, 
provided  by  the  OCC  to  the  national 
bank  that  received  the  previous  opinion - 
letter  or  written  response  and  agrees  to 
abide  by  the  conditions  or  statements 
contained  therein. 

(ii)  Unless  otherwise  notified  by  the 
OCC,  the  bank  may  make  the  proposed 
follow-up  CDC  or  CD-project  investment 
after  seven  working  days  from  the  date 
the  OCC  receives  the  bank’s  investment 
proposal.  Within  five  working  days  of 
receiving  the  bank’s  request,  the  OCC 
will  provide  written  notice  to  the  bank 
to  indicate  the  date  of  its  receipt  of  the 
bank’s  request  and  approval  or 
disapproval  of  the  Ct^  or  CD-project 
investment. 

(e)  OCC  approval  of  investments.  (1) 
The  OCC  may  consider  any  information 
available  in  its  decisions  regarding  CDC 
and  CD-project  investment  proposals. 
The  OCC  generally  will  consider  factors 
such  as: 

(1)  Whether  the  proposal  meets  the 
reouirements  of  this  part; 

(ii)  Whether  the  investment  is 
consistent  with  the  safe  and  sound 
operation  of  the  bank; 

(iii)  If  an  OREO  transfer  is  proposed, 
whether  the  primary  public  welfare 
benefits  of  the  transfer  are 
demonstrated;  whether  all  supervisory 
concerns  regarding  the  transfer  are 
addressed;  and  whether  other  factors  the 
OCC  may  consider  relevant  are 
addressed;  and 

(iv)  Whether  the  investment  is 
consistent  with  other  requirements  and 
policies  of  the  OCC. 

(2)  Unless  otherwise  notified  by  OCC, 
the  bank  may  make  the  proposed  CDC 
or  CD-project  investment  after  30- 


«  » 

calendar  days  from  the  date  the  OCC 
receives  the  bank’s  investment  proposal. 
Within  five  working  days  of  its  receipt 
of  the  bank’s  investment  proposal,  the 
OCC  will  provide  written  notice  to  the 
bank  to  indicate  the  date  of  its  receipt 
of  the  proposal. 

(3)  'The  OCC,  by  notifying  the  bank, 
may  extend  the  30-calendar-day  period. 

If  so  notified,  the  bank  may  make  the 
investment  only  with  the  written 
approval  of  the  OCC. 

l4)  Notwithstanding  §  24.11(e)(2),  a 
bank  must  obtain  explicit  written 
approval  from  the  OCC  for  any  CDC  or 
CD-project  investment  that  causes  a 
bank’s  single  or  aggregate  investments 
imder  this  part  to  exceed  5  percent  of 
its  unimpaired  capital  and  smplus,  and 
for  any  subsequent  larger  investment  in 
excess  of  that  amount.  The  OCC  will 
approve  investments  only  for 
adequately  capitalized  banks  as  defined 
in  §  24.2(a)  and  only  those  that  do  not 
pose  a  significant  risk  to  the  deposit 
insurance  fund  as  defined  in  §  24.2(k). 

(5)  The  OCC  may  impose  one  or  more 
conditions  in  connection  with  its 
approval  of  a  CDC  or  CD-project 
investment. 

§  24.1 3  Structures  and  activitiea  eligible 
for  the  aeif-certif ication  process. 

'This  section  describes  CDC  and  CD- 
project  organizational  structures  and 
activities  that  are  referred  to  in 
§  24.11(b)(4)  (iv)  and  (v).  If  consistent 
with  other  requirements  of  §§  24.4  and 
24.11,  a  bank  may  make  these 
investments  without  prior  notice  to,  or 
approval  by  the  OCC. 

(a)  Eligible  structures.  'The  structures 
listed  in  this  paragraph  (a)  are  eligible 
structures  for  the  self-certification 
process  under  §  24.11(a): 

(1)  A  for-profit  or  nonprofit  multi¬ 
bank  CDC,  provided  the  CDC  is  not  a 
CDC  subsidiary  as  defined  in  §  24.2(c); 

(2)  A  CDC,  either  for-profit  or 
nonprofit,  with  bank  and  or  nonbank 
investors,  that  meets  the  requirements  of 
this  part,  established  by  formal  action  of 
a  state  or  a  general  unit  of  local 
government  or  by  government  agencies 
delegated  that  authority  by  action  of  the 
state  or  local  government; 

(3)  A  community-based  development 
orgemization  that  iihdertakes  permitted 
public  welfare  investments  consistent 
with  §  24.4(a);  and 

(4)  A  community  development 
limited  partnership: 

(i)  Operating  only  in  the  one  state 
where  the  bank’s  headquarters  office  is 
located  that  qualifies  for  the  federal  low- 
income  housing  tax  credit  program  and 
is  managed  by  a  nonprofit  general  or  co¬ 
general  partner  that  qualifies  under  26 
U.S.C.  501  of  the  Internal  Revenue  Coda 


as  a  501(c)(3)  or  501(c)(4)  organization, 
or  by  a  for-profit  general  or  co-general 
partner  that  meets  the  following 
characteristics: 

(A)  Is  a  subsidiary  of  one  or  more 
501(c)(3)  or  501(c)(4)  nonprofit 
organizations  that  materially 
participates  in  the  development  and 
operation  of  the  partnership’s  project(s): 
and 

(B)  Is  a  qualified  organization  eligible 
for  federal  low-income  housing  tax 
credits;  and 

(ii)  Structured  to  limit  the  bank’s 
liability  to  an  amount  not  exceeding  the 
bank’s  capital  investment  and  any 
specific  contingent  liabilities,  to  avoid 
bank  participation  in  the  control  of  the 
business  of  &e  partnership,  and  to 
reflect  steps  taken  by  the  bank  to  limit 
strictly  its  activities  within  the  limited 
partnership,  consistent  with  state  law, 
so  that  it  clearly  maintains  its  limited 
partner  status. 

(b)  Eligible  activities.  (1)  Activities 
that  are  eligible  for  the  self-certification 
process  under  §  24.11(a)  and  that  may 
be  imdertaken  through  C3X3s  or 
commimity-based  development 
organizations  listed  imder  paragraphs 
(a)(1)  through  (a)(3)  of  this  section 
include: 

(i)  Acquiring,  developing, 
rehabilitating,  managing,  and  selling  or 
renting  housing  designed  primarily  to 
benefit  low-  and  moderate-income 
residents  of  the  bank’s  community,  or 
offering  equity  or  debt  financing, 
including  loans,  to  promote  su(± 
housing  activities,  if  the  financing  is  not 
bankable; 

(ii)  Providing  equity  financing,  loans 
that  are  not  bankable,  or  loan  guarantees 
that  are  no  greater  than  75  percent  of  the 
loan  amount  for  small  businesses, 
including  minority-owned  small 
businesses,  to  stimulate  economic 
development  and  job  creation  for  low- 
and  moderate-income  persons  and 
families  in  a  low-  and  moderate-income 
area,  underserved  rural  community,  or 
govemmental-designated 
redevelopment  area; 

(iii)  Providing  teclmical  assistance 
services,  credit  counseling,  community 
development  research,  and/or  program 
development  assistance  for  small 
businesses,  including  minority-owned 
small  businesses,  low-  and  moderate- 
income  families  and  areas,  or  nonprofit 
community  development  corporations 
to  help  achieve  community 
development  goals; 

(iv)  Acquiring,  developing, 
rehabilitating,  managing,  and  selling  or 
renting  commercial  or  industrial 
properties,  if: 

(A)  Each  property  is  in  a  low-  and 
moderate-income  area,  underserved 
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nual  community,  or  governmental- 
designated  redevelopment  area  and  is 
occupied  primarily  by  small  businesses, 
including  minority-owned  small 
businesses; 

(B)  Each  property  is  developed  in 
accordance  %vith  a  government  plan  for 
revitalization  at  development;  and 

(C)  The  private  market  is  not 
addressing  the  development  need;  or 

(v)  Investing  in  one  or  more 
community  development  limited 
partnerships  as  a  limited  partner  to 
support  pro)ects  that  qualify  for  the 
federal  low-income  housing  tax  credit 
program.  These  community 
development  limited  partnerships  must 
be  wit^  the  one  state  where  the  bank’s 
headquarters  office  is  located  and 
managed  by  a  nonprofit  general  or  co¬ 
general  pa^er.  or  by  a  for-profit  genial 
nr  co-general  partner  that  is  a  sub^diary 
of  one  or  more  501  (cX3)  or  501(c)(4) 
nonprofit  organizations,  whidi 
materially  participates  in  the 
development  arKl  operation  of  the 
projects,  and  that  meets  all  of  the 
criteria  established  for  fm-^profit  entities 


under  the  federal  low-income  housing 
tax  credit  program. 

(Z)  Activities  that  are  eligible  imder 
§  24.1 1(a)  for  the  self-certification 
process  and  that  may  be  undertaken  by 
the  community  development  limited 
partnerships  described  in  paragraph 

(a)(4)  of  this  section  include: 

(i)  Equity  investments  in  one  or  more 
low-  and  moderate-income  housing 
project(s)  qualifying  fw  the  federal  low- 
income  housing  tax  credit,  provided  the 
projects  are  located  within  the  one  state 
where  the  bank’s  headquarters  office  is 
located;  and  , 

(ii)  Equity  investments  as  a  limited 
partner  in  one  m  more  operating  limited 
partnership(s)  that  are  managed  by 
nonprofit  general  or  co-gene^  partners, 
or  by  a  for-profit  general  or  co-general 
partner  that  is  a  subsidiary  of  one  or 
mcHO  501(c)(3)  OT  501(cK4)  nonprofit 
organizations,  which  materially 
participates  in  the  development  and 
operation  of  the  projects,  and  that 
develop  low-  and  moderate-income 
housing  projects  qualifying  for  the 
federal  low-income  housing  tax  credit, 
provided  that  the  projects  are  within  the 


one  state  where  the  bank’s  headquarteis 
office  is  located. 

§24.21  Examinatiofi,  records,  and 
remedial  action. 

(a)  Examination.  National  bank  CE)C 
or  CD-project  investments  are  subject  to 
the  examination  provisions  of  12  U.S.C. 
481. 

(b)  Records.  Each  national  bank  shall 
maintain  in  its  files  information 
adequate  to  demonstrate  that  it  is  in 
compliance  with  the  requirements  of 
this  part. 

(c)  Remedial  action.  If  the  OCC  finds 
that  a  CDC  or  CD-project  investment  is 
in  violation  of  law  or  regulation,  is 
inconsistent  with  the  safe  and  sound 
operation  of  the  bank,  or  poses  a 
significant  risk  to  the  bank  deposit 
insurance  fund,  the  national  bank  shall 
take  appropriate  remedial  action  as 
determined  by  the  OCC. 

Dated:  October  22, 1993. 

Eugene  A.  Ludwig, 

ComptroUer  of  the  Currency. 

(FR  Doc.  93-31387  Filed  12-21-93;  12:52 
pml 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFRPart17 
RIN  1018-AB66 

Endangered  ar>d  Threatened  Wildlife 
and  Plants;  Reclassification  of  the 
Plant  Pediocactus  Silerl  (Slier 
Pincushion  Cactus)  From  Endangered 
to  Threatened  Status 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  concludes  that  the  plant 
Pediocactus  sileri  (Siler  pincushion 
cactus)  should  be  reclassified  from 
endangered  to  threatened  status  tmder 
the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  The  change  in 
classification  reflects  an  improved 
understanding  of  the  species’  status  and 
the  fulfillment  of  reclassification  criteria 
as  stated  in  the  Siler  Pincushion  Cactus 
Recovery  Plan.  Delisting  is  not  justified 
at^this  time.  Reclassification  to 
threatened  status  will  not  alter  most 
protections  for  this  species  tmder  the 
Act.  However,  some  collecting  and 
malicious  destruction  protections 
provided  to  endangered  plants  by  the 
Act’s  1988  amendments  have  not  been 
extended  through  regulation  to 
threatened  plants,  and  seeds  of  ^ 
cultivated  specimens  of  threatened 
plants  may  be  sold  without  a  permit, 
provided  a  statement  of  “cultivated 
origin’’  appears  on  their  containers. 
EFFECTIVE  DATE:  January  26, 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business ' 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Arizona  Ecological  Services 
State  Office,  3616  West  Thomas  Road, 
suite  6,  Phoenix.  Arizona  85019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Palmer  (see  ADDRESSES)  at  602/ 
379-4720. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pediocactus  sileri  (Siler  pincushion 
cactus)  grows  on  gypsum  soils  in  a 
scenic  area  of  southwestern  Utah  and 
northwestern  Arizona.  When  mature, 
this  globose  or  cylindrical  cactus  is 
about  10-13  centimeters  (cm)  (4-5 
inches  (in))  tall  and  has  spines  that 
almost  match  the  gray  soil  where  it 
commonly  occurs.  The  central  spines, 
which  are  usually  less  than  3.2  cm  (1.25 
in)  long,  have  a  purplish  or  black  tip 
when  yoimg  and  point  upward.  The 


flowers  are  yellow  and  appear  in  the 
spring.  Plants  may  be  single-stemmed  or 
clustered. 

Pediocactus  sileri  is  foimd  on 
gypsiferous  clay  to  sandy  soils 
apparently  high  in  soluble  salts  (Hughes 
1991).  Plants  occur  on  soils  derived 
finm  the  Moenkopi  Formation.  About  90 
percent  of  known  plants  occur  on  the 
Shnabkaib  Member  of  the  formation 
(Gierisch  1989).  The  grayish  Shnabkaib 
Member  is  composed  of  65  percent 
siltstone,  25  percent  gypsum,  and  10 
percent  limestone  and  dolomite 
(Stewart  et  al.  1972).  Most  of  the 
remaining  plants  are  fotmd  on  the 
Middle  Red  Member  of  the  formation, 
which  is  a  reddish  siltstone  with  thin  to 
thick  layers  of  gypsum.  Plants  can  be 
found  growing  on  soil  that  ranges  firom 
shallow  to  56  cm  (22  in)  deep  (Gierisch 
1981). 

Pediocactus  sileri  populations  occur 
in  a  variety  of  plant  communities.  Most 
commonly,  the  species  is  found  in  the 
Great  Basin  Desert  Shrub  Biotic 
Community.  At  one  low  elevation  site, 
the  surroimding  vegetation  is  Mohave 
Desert  Scrub.  The  higher  elevation  sites 
are  located  within  the  Great  Basin 
Conifer  Woodland  and  Plains,  and  the 
Great  Basin  Grassland  (Hughes  1991). 
The  species  is  found  at  elevations  of 
850-1,650  meters  (2,800-5,400  feet). 

When  the  species  was  listed  as 
endangered  in  1979  (44  FR  61786),  the 
amount  of  habitat  was  unknown  but 
presumed  to  be  small.  The  total  amount 
of  occupied  habitat  remains  unknown, 
but  extensive  surveys  conducted  by  the 
Bureau  of  Land  Management  (BLM), 
Arizona  Strip  District  (Hughes  1991), 
have  documented  the  species  on  17,000 
hectares  (ha)  (42,100  acres  (ac))  of 
habitat.  ’I^e  species  will  likely  be  found 
outside  this  area.  The  Moenkopi 
Formation  covers  approximately 
134,000  ha  (330,000  ac)  in  this  area  of 
the  Arizona  Strip;  an  unknown  fraction 
of  this  substrate  type  is  potential  habitat 
for  Pediocactus  sileri. 

At  the  time  the  plant  was  proposed 
for  listing,  fewer  than  1,000  individuals 
were  thought  to  exist  (Phillips  et  al. 
1979).  Since  that  time  many  more  plants 
have  been  discovered.  Pediocactus  sileri 
has  a  distribution  typical  of  many  plant 
species — a  high  density  in  some  areas 
(Gierisch  1981,  Hughes  1991)  and  a  low 
density  in  others  (Gierisch  1981;  L. 
Hughes,  BLM,  St.  George,  Utah,  pers. 
comm.  1988).  Low  density  areas  may 
support  approximately  0.04-0.12  P. 
sileri  plants  per  hectare  (0.02-0.05 
plants  per  acre)  (L.  Hughes,  pers.  comm. 
1992).  By  contrast,  the  high  density 
population  at  Warner  Ridge  contains 
37-57  plants  per  hectare  (15-23  plants 
per  acre)  (Gierisch  1989).  A  map 


prepaid  by  BLM  in  1988  shows  three 
high  density  areas,  widely  scattered 
across  the  Arizona  Strip.  These 
populations  ranged  in  number  from 
2,691  plants  to  3,775  (an  underestimate 
because  all  plants  were  not  counted). 

The  three  dense  populations  occupy  an 
area  of  about  1,700  ha  (4,100  ac). 

The  majority  of  Pediocactus  sileri 
habitat  is  managed  by  the  Arizona  Strip 
and  Cedar  City  districts  of  BLM.  Some 
habitat  occurs  on  the  Kaibab-Paiute 
Indian  Reservation,  but  no  surveys  have 
occurred  there.  A  small  amount  of 
habitat  is  privately  owned. 

The  1979  final  rule  to  list  Pediocactus 
sileri  as  endangered  identified  gypsum 
mining,  off-hi^way  vehicle  (OHV)  use, 
road  construction,  illegal  collection, 
livestock  grazing,  construction  of  the 
proposed  Warner  Valley  Power  Plant 
end  associated  structures,  and  the 
inadequacy  of  regulatory  mechanisms  as 
threats  to  the  species.  The  Service 
believed  that  the  specialized  soil  type, 
small  numbers  of  individuals, 
population  disjimction,  and  possibly  a 
restricted  gene  pool  could  have 
intensified  adverse  effects  on  P.  sileri 
and  its  habitat.  Since  the  species  was 
listed,  a  number  of  recovery  activities 
have  occurred,  including  the 
completion  of  some  management 
documents. 

In  1985,  the  BLM  established 
permanent  Pediocactus  sileri 
monitoring  plots  to  collect  demographic 
and  phonological  data  and  determine 
the  status  of  the  monitored  populations. 
The  BLM  has  reported  these  data 
annually  to  the  Service  and  has  most 
recently  summarized  them  in  Hughes 
(1991).  Some  data  analysis  has  been 
done,  but  more  sophisticated  methods 
should  be  employed  to  determine  the 
long-term  viability  of  the  monitored 
populations. 

The  Siler  Pincushion  Cactus  Recovery 
Plan  was  finalized  in  1986  (U.S.  Fish 
and  Wildlife  Service  1986).  The  plan  set 
forth  the  following  five  reclassification 
criteria— (1)  known  populations  should 
be  censused  and  mapped;  (2)  the  BLM 
should  establish  monitoring  plots  that 
can  be  relocated  and  census  these  at 
least  annually;  (3)  the  BLM  should 
develop  an  approved  Habitat 
Management  Plan  (HMP),  which 
includes  steps  to  ensure  the  protection 
of  the  species;  (4)  the  BLM  should 
develop  a  Mineral  Feasibility  Report 
assessing  the  present  and  potential 
value  of  the  habitat  for  mining  of 
gypsum,  selenites,  and  uranium;  and  (5) 
the  BLM  should  administer  mining 
claims  within  known  populations, 
mitigate  adverse  effects,  and  initiate 
section  7  consultations  when  necessary. 
The  necessary  criteria  for  delisting  are — 
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(1)  demoiistratioa.  ol  long-tena 
population  stability.  (Zl  demonstcation 
that  reclassi£catkiB  cxUacia  ara  siiitabla, 
(3)  continued  assuxanea  o(  no  nuning  or 
new  claiiua  in  known  habitat,  and  (41 
implementation  of  actions  identifiad  in 
the  HKff. 

The  Arizona  Strip  and  Cedar  City 
districts  of  the  BLM  finalized  the 
Pediocactus  silem  HMP  in  1987  (U.S. 
Department  of  hitenox  (USDl)  Bureau,  of 
Land  Muiagement  19871.  Planned 
actions  in  the  HMP  included  continuing 
montiering  studies,  closing  and  signing 
the  Warner  Ridge/Beehive  Dome  area  to 
OHVs,  building  an  ezclosure  fence 
sound  a  specific  danse  population, 
evaluating  all  surface-disturbing 
activities  through  the  National 
Environmental  Policy  Act  process,  and 
placing  raptor  roost  poles  where  small 
mammal  herbivo^  i&  a  problem. 

In  1990.  the  Arizona  Strip  District  and 
Dixie  Resource  Area  (part  of  tha  Cedar 
City  District)  of  the  BLM  completed 
their  respective  Resource  Management 
Plans  (RNfiPs)  and  Final  Environmental 
Impact  Statements  (USDI  Bureau  of 
Land  Management  1990a.  1980b).  These 
RMPs  guide  the  management  of 
Pediocactus  sUeri  h^ilet  at  a 
programmatic  level,  and  incorporated 
and  formalized  the  management 
direction  for  P.  sUeri  from  the  1987 
HMP.  The  HMP,  as  an  implementation 
plan,  identified  specific  project  actions. 
Both  the  Arizona  Strip  E^trict  and  the 
Dixie  Resource  Area  RMPs  designate 
Areas  of  Critical  Environmental  Concern 
(ACECs),  which  have  management 
prescriptions  designed  for  conservation 
of  P.  Slier;  and  other  resource  values. 
Additional  resource  management 
decisions  mads  in  the  RMPs  include 
establishing  OHV  management  areas, 
setting  Uvestock  management  goals,  and 
providing  guidelines  for  locatable  and 
other  mineral  materials  management. 

The  specific  management  direction 
given  by  the  RMPs  and  its  effect  on  P. 
si/err  are  discussed  below  where 
appropriate. 

Summary  of  Comments  and 
Recommendations 

In  the  March  10, 1993,  proposed  rule 
(58  FR 13244)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to 
development  of  a  final  rule.  Appropriate 
state  and  Federal  agencies,  county 
governments,  scientific  organizations, 
and  other  interested  parties  were 
contacted  and  requested  to  comment.  A 
newspaper  notice  was  published  in  The 
Daily  Spectrum,  St  George,  Utah,  on 
March  23v  1993,  whk^  invited  general 
public  comment. 


A  total  ol  seven  comments  were 
received.  Five  commenters  supported 
the  leclassificatitm.  one  conmenter 
opposed  the  redassification  wid 
recommended  retaining  endangered 
status,  and  one  respondent  did  not 
express  a  position.  Issues  raised  by 
commenters  are  discussed  below. 

Issue  t:  One  commentflf  expressed 
concern  that  the  total  number  of 
Pediocactus  silen  populations  remains 
very  small  despite  the  BLM  survey- 
work,  which  successfully  located  more 
plants. 

Response:  While  only  three  high 
density  populations  are  known,  tiie 
BLM  surveys  have  demonstrated  a  more 
conqdete  geographic  represmtation  of 
the  spades  across  its  limited  range  than 
was  known  at  the  time  of  the  original 
listing.  The  three  populations  are 
extensive  and  the  surveys  noted 
additional  areas  with  low  density 
populations. 

Issue  2:  Three  commenters  recognized 
that  various  threats  to  the  spades 
remain. 

Response:  This  situation  is 
acknowledged  by  the  Service  and  is 
reflected,  in  part,  ki  the  redassification 
rather  than  delisting  of  the  spades. 
However,  the  increased  protection 
offered  some  populations  through  the 
designation  of  ACECs  and  other  land 
management  prescriptions  (see  the 
"Bacl^ound”  section  and  Fador  A  in 
the  “Summary  of  Factors  Affecting  the 
Species”  section)  and  the 
documentation  of  higher  numbers  of 
plants  has  diminished  the  relative 
severity  of  these  threats. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Pediocactus  si/eri  should  be 
reclassified  from  endangered  to 
threatened  status.  Proci^ures  found  at 
sedion  4(aKlI  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implemmit  the  listing  provisions  of  the 
Ad  were  followed.  A  species  may  be 
listed  or  reclassified  as  endangered  or 
threatened  due  to  one  or  more  of  the 
five  fadors  described  in  section  4(a)  (1). 
These  factors  eind  their  application  to 
Pediocactus  sileii  (Engelin  ex  Coult.)  L. 
Benson  (Siler  pincushion  cadus)  are  as 
follows: 

A.  The  present  or  thfeatened 
destruction^  modification,  or 
curtailment  of  its  habitat  or  range.  The 
habitat  of  Pediocactus  sileri  occurs  in 
the  Arizona  Strip,  a  remote  and 
essentially  uninhabited  area  in  extreme 
northern  Arizona.  Commerdaluses  of  P. 
sileri  habitat  indude  recreation,. 


livestock  grazing,  and  ntining  HabiUd 
loss  and  degradation  due  to  road 
building,  housing  and  commercial 
development,  off-highway  traffic,  and 
other  sources  is  likely  to  increase  as 
human  populations  increase  in  the 
nearby  townsof  SL  George  and  Kanah, 
Utah,  and  Fredonia,  Arizona. 

Ofi^higfiway  traffic  is  adversely 
aShading.  Pediocactus  sileri  and  its 
habitat  at  a  few  localities,  including 
Atkin  Well,  the  Warner  Rk^e/Fort 
Pierce  area  near  St.  George,  Utah,  and 
the  area  near  Fredonia,  Arizona,  and 
Kanab,  Utah.  The  convenient  location  of 
the  latter  two  areas,  the  gently  roIUng 
hills,  ami  sparse  vegetation  make  these 
localities  attractive  sites  for  OHV  users. 
Observations  and  data  fiom  mnnitnring 
plots  indicate  that  few  F.  sileri  deaths 
were  directly  caused  by  OHVs,  hut  that 
the  OHV  traffic  is  fairly  fireqiienL 
Gierisch  (1980)  found  that  8  out  of  1,153 
cacti  were  killed  by  OHV  activity  on 
Warner  Ridge.  In  1985.  t  plant  was 
killed  and  &  plants  were  run  over  by 
OHVs  out  of  7.000  plants  counted  (USDI 
Bureau  of  Land  Management  1985). 
Although  Giensch  (1989)  found  no  P. 
sileri  mortality  due  to  Q^s  in  plots  on 
Warner  Ridge,  he  observed  5~1Q  injured 
or  destroyed  plants  outside  the  plots.  He 
also  not^  that  33  of  60  plots  contained 
single  tracks  of  OHVs,  and  5  of  the  60 
plots  contained  OHV  trails  that  had 
been  used  repeatedly.  A  site  near 
Kanab/Fredonia  is  heavily  impacted  by 
OHVs  and  other  recreational  uses,  but 
no.  data  are  available  on  their  direct  or 
indirect  affects  on  the  cactus. 

The  BLM  Arizona  Strip  District  RMP 
and  Final  Environmental  Impact 
Statement  (USDI  Bureau  of  I^d 
Management  1990a)  and  Dixie  Resource 
Area  RMP  and  Final  Environmental 
Impact  Statement  (USDI  Bureau  of  Land 
Managemeiti  1990h)  contain  OHV 
designations  for  the  District  and 
Resource  Area.  Off-road  traffic  is 
permitted  to  varying  levels  throughout 
the  range  of  Pediocactus  sileri.  The 
Warner  Ridge  area  is  closed  to  OHV 
traffic  This  area,  which  also  contains 
another  endangered  plant,  is  not  fenced 
to  exclude  OHVs,  but  signs  have  been 
placed  every  0.4  kilometer  (0.25  mile). 
Nearby,  in  the  Fort  Pierce  area,  where  a 
dense  population  of  P.  sileri  occurs,  the 
BLM  permits  OHV  traffic  on  designated 
roads  and  trails.  On  320  ha  (800  ac)  east 
of  Kanab  and  Fredonia,  in  a  dense 
population  of  P.  siieri.OHV  traffic  is 
unrestricted.  The  Rhino  Rally,  an  OHV 
event,  takes  place  within  the  central 
habitat  of  P.  sileri,  in  an  area  designated 
as  an  “OHV  event  area”  in  the  Arizona 
Strip  Di^rict  RMP.  The  BLM  limits  the 
Rhino  Rally  to  300  entrants  and  restricts 
'  the  event  primarily  to  roads  and  washes. 
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Livestock  grazing  occurs  throughout 
the  habitat  of  Pediocactus  sileri.  The 
Service  presumes  that  the  BLM  has  not 
changed  term  permits,  stocking  rates,  or 
grazing  systems  since  the  species  was 
listed,  because  no  formal  or  informal 
section  7  consultations  regarding 
existing  range  management  or  a  change 
in  management  have  occurred.  In 
addition,  livestock  waters  have  not  been 
moved  away  from  dense  P.  sileri 
populations.  The  Service  cannot  assess 
the  effects  of  livestock  on  P.  sileri  on  the 
Kaibab-Paiute  Indian  Reservation  due  to 
a  lack  of  information. 

Because  forage  is  very  sparse  on  soils 
preferred  by  Pediocactus  sileri.  there  is 
little  grazing  if  the  areas  Eue  relatively 
distant  from  water  sources.  In  these 
areas,  little  trampling  ocous  and  P. 
sileri  plants  can  be  found  in  open, 
improtected  microsites  (Gierisch  and 
Anderson  1980).  Gierisch  (1989)  stated 
that  no  P.  sileri  plants  were  destroyed 
due  to  livestock  trampling  on  Warner 
Ridge.  In  earlier  studies,  he  found  6 

fdants  out  of  1,153  were  killed  by 
ivestock  (Gierisch  1980).  Gieris^ 

(1989)  found  livestock  tracks  in  90 
percent  of  the  plots  on  Warner  Ridge, 
indicating  that  cattle  do  travel  throu^ 
the  area. 

Hughes  (1991)  also  foimd  that 
livestock  rarely  trampled  mature  plants 
in  monitoring  plots.  He  speculated 
(pers.  comm.  1992)  that  matxire  cacti  are 
large  enough  that  cattle  walk  around 
them  rather  than  step  on  them. 

However,  seedlings  and  juvenile  planu 
may  be  too  small  tdbe  seen  and 
avoided. 

At  watering  areas  where  livestock 
concentrate,  damage  or  destruction  of 
Pediocactus  sileri  is  "imdoubtedly 
severe”  (Gierisch  and  Anderson  1980). 
At  Atkin  Well,  where  livestock  are 
severely  affecting  the  habitat,  P.  sileri 
plants  grow  in  the  shrub  understory  or 
along  drainage  slopes,  areas  protected 
from  the  trampling  of  cattle  moving  to 
and  frnm  this  water  source  (Gieris^ 
and  Anderson  1980).  Atkin  Well  and 
Lytle  Spring  populations  showed  a  size 
class  distribution  with  a  small  number 
of  short  cacti  and  a  large  number  of  tall 
cacti.  These  populations  were  judged  to 
be  of  “special  concern”  (USDI  Bureau  of 
Land  Management  1985). 

Erosion  has  been  identified  as  a 
source  of  mortality  for  Pediocactus  sileri 
(Gierisch  1981,  Hughes  1991).  Because 
the  substrate  is  erodible,  a  low  rate  of 
mortality  due  to  erosion  is  expected  and 
probably  natiiral.  However.  OHV  traffic, 
roads,  overgrazed  habitat,  or  areas  of 
livestock  concentration  may  lead  to 
increased  erosion,  resulting  in  increased 
cactus  mortality  rates  and  loss  of 
habitat. 


In  1989,  the  Arizona  Department  of 
Agriculture.  U.S.  Department  of 
Agriculture  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  and  local 
ranchers  proposed  a  large-scale 
(approximately  325  square  kilometer,  or 
125  square  mile)  application  of  general 
pesticides  to  control  a  grasshopper 
infestation.  Although  the  BLM 
disapproved  the  project,  the  Service 
anticipates  that  rangeland  pesticide 
applications  will  be  proposed  in  the 
futvire. 

Through  funding  from  APHIS,  the 
U.S.  Department  of  Agriculture  Bee 
Biology  Lab  in  Logan.  Utah,  has 
conducted  research  to  imderstand  the 
potential  effects  of  rangeland  pesticides 
on  endangered  and  threatened  plants. 
Tliis  resemtdi  has  improved  our 
imderstanding  of  the  pollination  and 
reproductive  ecology  of  Pediocactus 
sileri.  Tepedino  (1990)  reported  that  the 
species  is  pollinated  by  small  native 
bees;  two  of  the  bees  are  undescribed 
and  one  is  very  rare. 

Mineral  exploration  and  development 
and  oil  and  gas  leasing  may  contribute 
to  the  loss  and  degradation  of 
Pediocactus  sileri  habitat.  Currently, 
these  adverse  effects  appear  to  be 
occurring  at  a  slow  rate  and  affecting 
small  amounts  of  habitat  or  numbers  of 
plants.  One  Mineral  Feasibility  Report 
(Swapp  1985)  addressed  the  ti^at  of 
uranium  mining  within  high  density  P. 
sileri  habitat  and  concluded  that 
uranium  exploration  or  mining  was 
extremely  unlikely  there.  Anoffier 
Mineral  Feasibility  Report  (Cormier 
1985)  for  the  Warner  Ridge  area  did  not 
specifically  address  uranium  mining 
feasibility.  However,  in  a  siurvey  of  246 
Mining  Plans  of  Operation  (MPO)  for 
iiranium  mining  filed  between  1980  and 
1985,  the  BLM  foimd  that  165  occurred 
outside  potential  habitat  of  P.  sileri 
(USDI  Bureau  of  Land  Management 
1985).  Of  the  remaining  81  MPOs 
occurring  within  potential  habitat,  51 
were  surveyed  and  did  not  contain  P. 
sileri.  The  remaining  30  sites  within 
potential  habitat  were  surveyed  and 
found  to  contain  P.  sileri]  projects  were 
modified  to  avoid  directly  affecting  the 
plants.  An  average  of  2  ha  (5  ac)  were 
disturbed  at  each  of  the  30  sites  within 
potential  habitat.  Activity  has  taken 
lace  within  low  density  P.  sileri 
abitat,  except  for  one  core  drilling  in 
high  density  habitat.  Wenrich  and 
Sutphin  (1988)  identified  low  density  P. 
sileri  habitat  as  having  potential  for 
economically  important  uranium 
deposits. 

Gypsum  mining  or  exploration  is 
unlikely  to  occur  in  the  Warner  Ridge  or 
the  Lost  Spring  Moimtain  habitats  of 
Pediocactus  sileri  (Cormier  1985,  Swapp 


1985).  The  BLM  believes  mining 
gypsum  is  economically  feasible  if  the 
gypsum  (calcium  sulfate)  content 
exceeds  90  percent  (Cormier  1985, 

Swapp  1985).  The  gypsum  content  of 
the  S^abkaib  and  Middle  Red 
Members  of  the  Moenkopi  Formation 
has  been  estimated  at  3-5  percent 
(Swapp  1985)  or  up  to  25  percent 
(Stewart  et  al.  1972).  Both  estimates  are 
well  below  the  level  needed  to  sustain 
an  economically  viable  operation. 

Mineral  exploration  and  development 
is  permitted  to  occur  within  the  five 
ACECs  designated  to  provide  special 
management  prescriptions  for 
Pediocactus  sileri  (USDI  Bureau  of  Land 
Management  1990a,  1990b).  If  mineral 
exploration  and  development  is 
proposed  within  ACECs,  the  BLM 
requires  a  plan  of  operation  and  special 
mitigation.  These  requirements  do  not 
necessarily  apply  outside  of  ACECs. 
Therefore,  not  all  habitat  or  populations 
are  covered  by  this  protection. 

Oil  and  gas  exploration  or  drilling  is 
another  potential  threat  to  Pediocactus 
sileri,  almough  the  current  threat  is 
minor.  E^ntially  all  areas  within  the 
Moenkopi  Formation  are  under  oil  and 
gas  leases  (USDI  Bureau  of  Land 
Management  1985).  As  recently  as  1990 
the  BLM  offered  at  least  one  tract 
containing  P.  sileri  for  a  competitive  oil 
and  gas  lease  sale  (BLM  Minerals  staff, 
Arizona  Strip  District,  St.  George,  Utah, 
pers.  comm.  1990).  However,  there  are 
no  producing  oil  wells  nor  any  history 
of  wells  in  the  Arizona  Strip  District  or 
southwestern  Utah  (USDI  Bureau  of 
Land  Management  1985). 

In  summary,  current  mining  and 
mineral  exploration  and  oil  and  gas 
leases  pose  a  minor  threat  to 
Pediocactus  sileri.  The  probability  of 
gypsum  mining  and  active  oil  and  gas 
pumping  appears  small.  Uranium 
exploration  is  occurring  and  has  already 
impacted  some  habitat.  Although  the  . 
current  economic  situation  seems  to 
have  slowed  uraniuqi  exploration,  the 
future  is  uncertain. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Despite  the  legal  protection 
offered  by  the  Act  and  the  Arizona 
Native  Plant  Law  (Arizona  Revised 
Statutes  Chapter  7,  Title  3,  Article  1), 
Pediocactus  sileri  is  collected  by  cactus 
enthusiasts  for  commercial  purposes 
and  private  interest.  Steve  Brack  (Mesa 
Gardens,  Belen,  New  Mexico,  pers. 
comm.  1992)  is  familiar  with  the 
worldwide  cactus  trade;  he  believes  that 
cultivated  and  wild-collected  plants  of 
this  species  are  rare  in  the  cactus  trade 
because  it  has  a  reputation  for  being 
hard  to  grow.  He  estimates  that  99 
pBicent  of  transplanted  plants  will  die 
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within  2  years.  Seeds  germinate  readily, 
but  due  to  a  narrow  tolerance  for  soil 
type  and  environmental  conditions,  the 
plants  will  mature  only  with  skillful 
cultivation.  Grafting,  a  technique 
commonly  used  to  commercially 
propagate  the  endangered  Pediocactus 
bradyi,  is  not  commonly  used  with  P. 
sileh  because  the  latter  species  is  too 
large  and  slow  growing. 

Brack  (pers.  comm.  1992)  noted  that 
Pediocactus  sileri  seeds  are  readily 
available  in  the  commercial  trade;  he 
assumed  the  seeds  are  taken  from  wild 
populations.  He  estimated  that  a 
collector  could  take  5,000  seeds  from  a 
dense  population  in  one  afternoon.  The 
Service  does  not  have  the  information 
needed  to  assess  the  degree  to  which 
seed  collecting  is  affecting  populations. 

Although  serious  hobbyists  and 
professional  collectors  apparently  avoid 
taking  living  plants  horn  ^e  wild,  other 
collectors,  such  as  the  occasional 
tourist,  resident,  or  imscrupulous  seller, 
could  adversely  affect  populations.  The 
effects  of  this  activity  are  very  difficult 
to  quantify,  but  are  considered  minor  at 
this  time. 

C.  Disease  or  predation.  Various 
botanists  have  noted  mortality  of 
Pediocactus  sileri  due  to  disease, 
insects,  and  rodents.  Within  study  plots, 
Gierisch  (1989)  noted  that  28-32 
percent  of  all  stems  were  dead;  he 
believed  the  mortality  was  due  to 
disease  and  predation.  Hughes  (1991) 
reported  that  the  most  common  cause  of 
P.  sileri  mortality  was  herbivory. 

Rodents  and  rabbits  apparently  find  the 
plants  palatable,  particularly  during 
years  of  below-average  rainfall  when 
other  food  and  water  sources  are  scarce. 
Small  mammals  may  attack  fi-om  the  top 
or  from  undergroimd  and  consume  the 
whole  plant  (Gierisch  1981). 

In  at  least  one  case,  data  indicate  that 
Pediocactus  sileri  mortality  from  small 
mammal  populations  may  he  affected  by 
management  practices.  Plants  inside  a 
fenced  area  excluding  cattle  were  more 
likely  to  die  from  small  mammal 
herbivory  than  plants  outside  the 
exclosure  (Hughes  1991).  Hughes  (pers. 
comm.  1988)  speculated  that  small 
mammals  preferred  the  habitat  inside 
the  exclosure  because  it  had  greater 
plant  cover  and  food. 

Brack  (1983)  noted  heavy  insect 
damage  to  a  Pediocactus  sileri 
population.  Insects  had  eaten  the 
cortical  tissues  and  roots  of  about  80 
percent  of  the  plants.  He  believed  the 
damaged  plants  would  die. 

Althou^  insects,  disease,  and  small 
mammal  herbivory  may  appear  to  be 
natural  causes  of  mortality,  we  do  not 
know  if  the  current  rates  of  disease  or 
,  predation  are  at  natiiral  levels  or  are 


imbalanced  for  sofne  reason.  Analysis  of 
data  from  long-term  monitoring  should 
indicate  whemer  recruitment  rates  in 
populations  with  disease  or  predation 
are  sufficient  to  maintain  viable 
ulations. 

.  The  inadequacy  of  existing 
regulatory  mechanisms.  Pediocactus 
sileri  is  currently  protected  by  the  Act 
and  is  contained  in  Appendix  I  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Favma  and 
Flora  (16  U.S.C.  1538(c)).  It  is  also 
protected  from  commercial  use  by  the 
Arizona  Native  Plant  Law  (A.R.S.  §§  3- 
901  et  seq.).  The  reclassification  to 
threatened  status  will  not  alter  most 
protections  afforded  this  species  under 
these  regulatory  mechanisms.  Existing 
regulatory  mechanisms  determined 
necessary  to  protect  this  species  end  its 
habitat  will  remain  in  effect. 

The  Endangered  Species  Act 
amendments  of  1988  provided  several 
new  protections  for  endangered  plants 
that  have  not  been  extended  through 
regulation  to  threatened  plants.  The 
^  1988  amendments  added  additional 
provisions  to  section  9(a)(2)(B)  of  the 
Act  to  make  it  a  violation  to  mediciously 
damage  or  destroy  any  endangered  plant 
in  any  area  under  Federal  jvirisdiction, 
or  to  remove,  cut,  dig  up,  or  damage  or 
destroy  any  endangered  plant  on  any 
non-Federal  area  in  knowing  violation 
of  any  law  or  regulation  of  any  state  or 
in  the  course  of  any  violation  of  a  state 
criminal  trespass  law.  Upon 
reclassification  to  threatened  status,  it 
will  still  be  a  violation  of  the  Act  to 
remove  and  reduce  to  possession 
Pediocactus  sileri  from  areas  under 
Federal  jurisdiction  (50  CFR  17.71(a)). 
This  prohibition  should  adequately 
protect  P.  sileri  because  no  instances  of 
malicious  damage  or  destruction  (i.e., 
vandalism)  to  P.  sileri  have  been 
reported  and  few  P.  sileri  plants  are 
known  from  non-Federal  lands. 

Seeds  from  endangered  plants  are 
subject  to  the  trade  prohibitions  of 
section  9(a)(2)  of  the  Act.  However, 
seeds  from  cultivated  specimens  of 
threatened  plants  are  exempt  from  these 
trade  prohibitions  provided  that  a 
statement  of  “cultivated  origin”  appears 
on  their  containers  (50  CFR  17.71(a)). 
This  should  have  little  effect  on  trade  in 
Pediocactus  sileri  seeds.  Because  the 
plant  is  difficult  to  grow  in  cultivation, 
few  seeds  of  cultivated  origin  are 
available  for  sale.  The  sale  of  wild- 
collected  seeds  will  continue  to  be 
prohibited. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
long-term  viability  of  populations  of  this 
species  is  still  uncertain.  Since  1985, 
the  BLM  Arizona  Strip  District  has  been 


collecting  demographic  data  in  four 
dense  population  areas  across  the  range 
of  this  species.  A  population  viability 
analysis  could  probably  indicate 
whether  the  dense  population  areas  are 
reproducing  sufficiently  to  maintain 
population  size. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  reclassify 
Pediocactus  sileri  from  endangered  to 
threatened  status.  New  information 
gathered  by  the  BLM  as  well  as  recovery 
efforts  for  the  species  have  changed  our 
understanding  of  the  range,  abundance, 
and  magnitude  and  relative  importance 
of  threats  to  P.  sileri.  Although  the 
species  is  more  abundant  than  originally 
believed  in  1979,  only  three  large 
populations  are  known.  We  do  not 
know  whether  the  species  is  able  to 
maintain  stable  populations  given 
current  habitat  conditions,  but  the  BLM 
is  accumulating  data  that  will  assist  in 
that  determination.  The  remaining 
manageable  threats  to  the  species 
include  livestock  grazing  and  associated 
developments,  OHV  traffic,  pesticide 
applications,  and  minerals  exploration. 
With  more  plants  known  to  exist,  we 
now  believe  the  magnitude  of  threats  to 
be  less  important  than  when  the  species 
was  listed. 

Critical  habitat  for  Pediocactus  sileri 
was  not  designated  in  1979  when  the 
species  was  listed  because  the  Service 
believed  the  action  was  not  prudent. 

The  Service  continues  to  believe 
designating  critical  habitat  is  not 
prudent.  As  discussed  under  Factor  B  in 
the  “Summary  of  Factors  Affecting  the 
Species,”  P.  sileri  is  subject  to  taking,  an 
activity  difficult  to  prevent  and  only 
regulated  by  the  Act  with  respect  to 
threatened  plants  in  cases  of  removal 
and  reduction  to  possession  of  such 
plants  frt)m  lands  under  Federal 
jurisdiction.  These  provisions  are 
difficult  to  enforce,  and  publication  of 
critical  habitat  descriptions  and  maps 
would  make  P.  sileri  more  vulnerable 
and  increase  enforcement  problems. 
Therefore,  it  remains  not  prudent  to 
determine  critical  habitat  for  P.  sileri. 

Effects  of  Rule 

This  rule  changes  the  status  of 
Pediocactus  sileri  firom  endangered  to 
threatened.  Pediocactus  sileri  is  no 
longer  considered  to  be  in  imminent 
danger  of  extinction  throughout  a 
significant  portion^of  its  range. 
Reclassification  has  little  effect  on 
regulations  regarding  protection  and 
recovery  of  the  species.  Protection  of 
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threatened  species  under  section  7  of 
the  Act  is  essentially  the  same  as  tor 
endangered  species.  Protection  to 
threatened  species  under  section  9  of 
the  Act  is  much  the  same  as  to 
endangered  species  except  for  those 
items  discuss^  under  Factor  D  in  the 
“Summary  of  Factors  Affecting  the 
Species”  section  of  this  rule.  Recovery 
provisions  are  the  same  to  threatened 
species  as  for  endangered  species. 

This  action  is  not  an  irreversible 
commitment  on  the  part  of  the  Service 
and  reclassifying  Pediococtus  sileri  to 
endangered  would  be  possible  should 
changes  in  management,  habitat,  or 
other  factors  occur  that  alter  the  species’ 
present  likelihood  of  survival  and 
recovery. 

National  Environmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Enivronmental  Impact  Statements,  as 
dehned  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a}  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  erf  Federal 
Regulations,  is  amended  as  set  tolb 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authwity:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4246;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  $  17.12(h)  by  revising  the 
entry  for  Pediococtus  sileri.  under  the 
family  Cactaceae,  to  read  as  follows; 

§17.12  Endangered  and  threatened  plants. 
•  *  «  «  • 

(h)*  *  * 


Species 

SdenWe  name 

Common  name 

Histone  range 

Status 

When  listed  Criticai  habitat 

Special  nies 

•  • 

Cactaceae — Cactus  famMy: 

• 

• 

• 

e 

•  • 

•  • 

Pedkjcactus  sileri  (» 

SHer  pincushion 

U.SA.  (AZ.  UT)  .. 

T 

64,524 

e 

NA 

NA 

Echinocactus  s..  Utahia  s.). 

cactus. 

e  • 

• 

• 

• 

• 

• 

Dated:  November  22, 1993. 

Richard  N.  Smith, 

Acting  Director,  Pish  and  Wildlife  Service. 
IFR  Doc.  93-31426  Piled  12-23-93;  8:45  am) 
BULMO  cooc  asto-as^ 


50  CFR  Part  17 

RIN  101S-AB83 

Endangered  and  Threatened  Wildlife 
and  Plante;  Determination  of 
Endangered  Status  for  the  Relict 
Darter  and  Bluemask  (aJewol)  Darter 

AGENCY:  Fish  and  Wildlife  Snrvice, 
Interior 


ACTION:  Final  rule. 

SUMMARY:  The  Service  determines 
endangered  status  for  the  relict  darter 
{Etheostoma  chienense)  and  bluemask 
(=iewel)  darter  {Etheostoma  [Doration] 
sp.)  under  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  iTie  relict 
darter,  which  is  endemic  to  the  Bayou 
du  Chien  drainage  in  western  Kentucky i 
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has  been  collected  firom  only  five  sites 
within  this  drainage  and  is  known  to 
spawn  in  only  one  Bayou  du  Chien 
tributary.  The  relict  darter  has  been  and 
continues  to  be  impacted  by  water 
quality  and  habitat  deterioration 
resulting  from  stream  channelization, 
siltation  contributed  by  poor  land  use 

Eractices,  and  water  pollutants.  The 
luemask  darter  is  believed  to  be 
endemic  to  the  Caney  Fork  River  system 
(above  Great  Falls),  Cumberland  River 
basin,  in  central  Tennessee.  Based  on 
historic  records,  the  species  was  known 
ft-om  five  rivers  in  the  Caney  Fork  River 
system.  The  bluemask  darter  is  now 
known  from  four  stream  reaches.  Its 
distribution  has  been  reduced  by  such 
factors  as  impoxmdments,  water 
withdrawal,  and  the  general 
deterioration  of  water  quality  resulting 
from  siltation  and  pollutants 
contributed  by  coal  mining,  gravel 
mining,  poor  land  use  practices,  and 
waste  discharges;  these  factors  continue 
to  impact  the  species  and  its  habitat. 
EFFECTIVE  DATE:  January  26, 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Asheville  Field  Office,  330 
Ridgefield  Court,  Asheville,  North 
Carolina  28806.  « 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  G.  Biggins  at  the  above  address 
(704/665-1195  Ext.  228). 

SUPPLEMENTARY  INFORMATION: 

Background 

Relict  Darter 

The  relict  darter  is  endemic  to  the 
Bayou  du  Chien  watershed  in  extreme 
western  Kentucky.  This  darter,  which  is 
one  of  10  recognized  species  in  the 
Etheostoma  squamiceps  complex  of  the 
subgenus  Catonotus,  was  described  by 
Page  et  al.  (1992).  It  is  a  small  (2V2-inch) 
fish.  Females  and  nonbreeding  males 
have  light  tan  colored  backs  and  sides, 
with  brown  mottling  and  six  to  eight 
dark  brown  saddles.  They  have  white 
unmarked  undersides.  Breeding  males 
have  gray  to  dark  brown  sides  and  backs 
and  light  tan  undersides. 

Warren  and  Burr  (1991)  reviewed  all 
known  recent  and  historical  literature 
regarding  the  relict  darter  and  surveyed 
known  collection  sites  and  potential 
habitat  within  the  Bayou  du  Chien 
watershed.  They  reviewed  fish 
collection  records  ft-om  adjacent 
watersheds  and  also  surveyed  these 
areas  for  the  relict  darter.  They 
speculated  that  the  fish  was  once  more 
widespread  in  the  Bayou  du  Chien 
system.  However,  based  on  historic  and 


current  records,  they  reported  that  the 
fish  has  only  been  documented  from 
nine  sites  in  Graves  and  Hickman 
Coimties,  Kentucky;  only  one  spawning 
site  is  known. 

The  relict  darter’s  distribution  has 
apparently  been  reduced  by  such  factors 
as  channelization  and  the  general 
deterioration  of  water  and  habitat 
quality  resulting  from  siltation  and 
pollutants  contributed  by  poor  land  use 
practices  and  by  waste  discharges. 

These  frictors  continue  to  impact  the 
species  and  its  habitat.  Because  the 
species  presently  inhabits  only  limited 
areas  and  is  known  to  spawn  in  only 
one  small  tributary,  it  is  very  vulnerable 
to  extirpation  from  toxic  chemical 
spills.  Additionally,  because  of  its  small 
population  size,  the  sp>ecies’  long-term 
genetic  viability  is  questionable. 

On  October  29, 1991,  the  Service 
notified  by  mail  (22  letters)  potentially 
affected  Federal  and  State  agencies, 
local  governments  within  the  species’ 
present  range,  and  interested 
individuals  that  a  status  review  of  the 
relict  darter  was  being  conducted.  Three 
comments  were  received  as  a  result  of 
this  notification.  The  Tennessee  Valley 
Authority  and  the  Kentucky  State 
Nature  Preserves  Commission  supported 
the  species’  potential  Federal  protection 
and  the  Kentucky  Department  of  Fish 
and  Wildlife  Resources  provided 
information  on  fish  collections  in  the 
watershed.  No  objections  to  the 
potential  listing  of  the  relict  darter  were 
received. 

The  relict  darter  does  not  appear  as  a 
candidate  in  the  Service’s  notice  of 
review  for  animal  candidates  that  was 
published  in  the  Federal  Register  on 
November  21,  1991  (56  FR  58804). 
However,  based  on  status  information 
gathered  in  1991,  this  s{}ecies  was 
approved  as  a  category  1  candidate  by 
the  Service’s  Director  on  April  29, 1992. 
A  category  1  species  is  a  species  for 
which  the  Service  has  sufficient 
information  to  propose  for  protection 
under  the  Act. 

Bluemask  Darter 

The  bluemask  darter  (Etheostoma 
(Doration]  sp.),  which  is  closely  related 
to  E.  stigmaeum,  is  being  described  as 
a  full  species  by  Steven  Layman 
(University  of  Alabama,  personal 
communication,  1992).  The  bluemask 
dealer  is  a  small  (1  3/4-inch)  fish. 
Breeding  males  are  nearly  covered  by  a 
bright  blue  color.  Females  and 
nonbreeding  males  are  not  as  brightly 
colored.  They  have  six  dark  saddlelike 
markings  across  the  back  and  seven  to 
eight  lateral  blotches.  This  species 
inhabits  areas  with  slow  to  moderate 
current  over  sand  and  fine  gravel.  This 


habitat  type  is  very  limited  in  some  of 
the  inhabited  streams. 

The  bluemask  darter  is  endemic  to  the 
Caney  Fork  River  system  (above  Great 
Falls),  Cumberland  River  basin,  in 
central  Tennessee.  Based  on  current  and 
historic  records  reviewed  by  Layman 
(1991),  the  species  has  been  collected 
from  five  rivers  in  the  Caney  Fork  River 
system — Upper  Caney  Fork  River, 

Collins  River,  Rocky  River,  Calfkiller 
River,  and  Cane  Creek  in  Grundy, 
Warren,  Van  Buren,  and  White 
Counties. 

A  1991  fish  simvey  (Layman  1991)  of 
the  Caney  Fork  River  system  above  and 
below  Great  Falls  revealed  that  the 
species  is  now  restricted  to  isolated 
populations  in  reaches  of  four  rivers  in 
the  Caney  Fork  River  system — Cane 
Creek,  Van  Buren  County;  Collins  River, 
Warren  and  Gnmdy  Counties;  Rocky 
River,  Van  Buren  County;  and  Upper 
Caney  Fork  River,  ^hite  County. 

The  bluemask  darter  has  been 
impacted  by  such  factors  as 
impoundments,  water  withdrawals,  and 
the  general  deterioration  of  water  and 
substrate  quality  resulting  from  siltation 
and  pollutants  contributed  by  coal 
mining,  gravel  mining,  poor  land  use 
practices,  water  withdrawal,  and  waste 
discharges;  these  factors  continue  to 
impact  the  species  and  its  habitat. 

In  the  Service’s  notice  of  review  for 
candidate  animals,  published  in  the 
Federal  Register  of  November  21, 1991 
(56  FR  58804),  the  bluemask  (=jewel) 
darter  was  identified  as  a  category  2 
candidate,  i.e.,  a  species  that  is  being 
considered  for  possible  addition  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife,  but  for  which  there 
is  insufficient  data  to  make  a  final 
decision  on  the  need  for  listing.  Based 
on  the  subsequent  acquisition  of 
additional  status  information,  the 
Service’s  Director  approved  this  species 
for  elevation  to  category  1  in  April  1992. 

On  February  28, 1992,  the  Service 
notified  by  mail  (40  letters)  potentially 
affected  Federal  and  State  agencies  and 
local  governments  and  interested 
individuals  within  the  species’  present 
range  that  a  status  review  of  the 
bluemask  darter  was  being  conducted. 
Three  agencies  responded.  The 
Tennessee  Wildlife  Resources  Agency 
said  it  would  help  protect  the  darter 
during  the  status  review  period  and 
would  continue  this  protection  if  it  were 
listed.  The  U.S.  Soil  Conservation 
Service  and  the  Department  of  the  Air 
Force  responded  to  the  bluemask  darter 
notification  letter  but  did  not  take  a 
position  on  the  potential  listing.  No 
objections  to  the  potential  listing  of  the 
bluemask  darter  were  received. 
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SoBBiiary  of  Conunnrts  and 
Reconunendationa 

In  the  December  11. 1992,  proposed 
rule  (57  FR  58774),  and  through 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  and  information  that  might 
contribute  to  the  development  of  a  final 
nUe  to  list  the  relict  darter  and 
bluemask  darter  as  endangered  species. 
Appropriate  Federal  and  State  agencies, 
coimty  governments,  scientific 
organizations,  and  interested  parties 
were  contacted  by  letter  dated  December 
17, 1992,  and  were  requested  to 
comment.  Legal  notices  were  published 
in  the  Southern  Standard.  McMinnville, 
Tennessee,  on  December  27, 1992,  and 
the  Paducah  Sun,  Paducahr  Kentucky, 
December  31, 1992. 

FeJict  Darter 

In  response  to  four  formal  requests,  a 
public  hearing  on  the  Service’s  proposal 
to  list  the  relict  darter  as  an  endangered 
species  was  held  on  April  6. 1993,  at 
Purchase  Area  Development  District, 
1002  Medical  Drive,  Mayfield, 

Kentucky.  The  comment  period  was 
reopened  from  March  22. 1993,  through 
April  20. 1993.  A  notice  of  the  hearing 
and  reopening  of  the  conunent  period 
was  published  in  the  Federal  Register 
on  March  4, 1993  (58  FR  12353]  and  in 
the  Mayfield  Messenger,  Mayfield. 
Kentucky,  on  March  29. 1993. 

The  Service  received  29  written  ^ 
comments  and  7  oral  comments  (at  the 
public  hearing)  regarding  the  proposed 
listing.  Six  commenters  (The  Tennessee 
Valley  Authority,  Kentucky  Department 
of  Fi^  and  Wildlife  Resources. 

Kentucky  State  Nature  Preserves 
Commission,  Association  of  Concerned 
Environmentalists,  and  two  individuals) 
supported  the  listing,  most  of  the  others 
did  not.  Following  is  a  summary  of  the 
comments,  concerns,  and  questions 
(referred  to  as  “Issues”  for  the  purpose 
of  this  summary)  expressed  in  writing 
and  orally  at  the  public  hearing.  Issues 
of  similar  content  have  been  grouped 
together.  These  issues  and  the  Service’s 
response  to  each  are  presented  below. 

Issue  1:  Numerous  commenters 
opposed  the  listing  primarily  because  of 
perceived  impacts  to  brm-related 
activities. 

Response:  The  Service  can  ■ . 
understand  the  fears  of  local  farmers 
regarding  the  potmtial  impact  to  them 
resuhmg  from  listing  the  relict  dart«r. 
However,  based  on  ^  results  of  listing 
other  aquatic  species  in  Kentucky,  the 
Service  does  not  believe  there  will  be 
any  major  impact  to  local  bnning 
activities  as  a  result  of  listing  the  relict 


darter.  (See  response  to  Issues  2  and  5 
below.) 

Issue  2:  If  the  relict  darter  is  federally 
listed,  landowners  along  the  Bayou  du 
Chien  may  not  be  allowed  to  keep  the 
creek  clear  of  blockages  or  maintain 
field  drainage  ditches,  tile  drains,  and 
grass  waterways. 

Response:  Landowners  will  be 
requir^  to  apply  for  the  same  Corps  of 
Engineers  (Corps)  p«rmits  that  are 
currently  requi^.  If  the  permit  request 
were  to  involve  a  project  that  may  affect 
the  relict  darter,  the  Corps  would  be 
required,  imder  section  7  of  the  Act,  to 
consult  with  the  Service  to  ensure  that 
the  project  is  not  likely  to  jeopardize  the 
relict  darter’s  continued  existence.  The 
Service  has  consulted  with  the  Corps 
and  other  Federal  agencies  on  many 
rejects  in.  areas  in^bited  by  federally 
sted  species.  It  has  been  the  Service’s 
experience  that  in  nearly  all  cases  the 
project  objectives  can  be  met  and  the 
species  can  be  protected. 

The  Service  does  not  see  the  need  to 
consult  with  the  Corps,  under  section  7 
of  the  Act.  for  the  periodic  removal  of 
downed  trees  for  norma)  creek-flow 
maintenance  and  flood  prevention. 
However,  the  Service  would  encourage 
that  (1)  the  trees  be  removed  with  a 
minimum  of  stream-bank  and  stream- 
bed  disturbance  and  that,  where 
possible,  any  portion  of  the  tree  that  is 
embedded  in  the  streambed  remain  in 
place  and  (2)  the  removal  wori(  be  done 
in  the  summer,  fall,  or  early  wiirter  to 
lessen  the  impact  on  relict  darter 
spawning.  The  relict  darter  uses  the 
undersides  of  tree  tixmks  and  branches 
and  other  stable  substrate  for  spawning 
and  cover.  Also,  tree  trunks  and  large 
branches  on  the  stream  bottom  help  to 
stabilycethe  streambed. 

Issue  3:  Several  commenters 
suggested  that  the  Service  move  the 
relict  darter  to  other  streams  controlled 
by  the  Service. 

Response:  One  of  the  primary 
purposes  of  the  Act  (sectimi  2(b)  is 
•••  *  *  to  provide  a  means  whereby  the 
ecosystem  upon  which  endangered  and 
threatened  species  depmd  may  be 
consmved."  Propagation  and  stocking  of 
a  species  can  be  p<^tive  conservation 
tools,  and  are  often  used  to  help  recover 
a  species  when  unoccupied  historic 
habitat  is  present.  However, 
introduction  of  the  relict  darter  outside 
its  native  range  would  not  meet  the 
Act’s  objective  of  preserving  both  the 
species  and  its  habitat. 

Issue  4:  One  commenter  wanted  to 
know  the  Service’s  position  on  the 
designation  of  critic^  habitat  for  the 
relict  darter. 

Response:  The  Service  does  not 
intend  to  designate  critica)  habitat  for 


the  relict  darter  (see  the  “Critical 
Habitat”  section  of  this  rule).  This 
species  exists  in  a  very  short  reach  of 
Bayou  du  Chien  and  is  known  to  spawn 
in  only  one  tributary.  'The  Service 
believes  that  the  identification  of 
species-specific  habitat  as  part  of  the 
critica)  habitat  designation  process 
could  expose  the  species  to  an  increased 
threat  of  vandalism,  and  it  would  not 
otherwise  be  beneficial  to  the  species. 

Issue  5:  Numerous  commenters  were 
concerned  about  new  restrictions  that 
would  be  placed  on  fanning  activities 
and  projects  in  the  Bayou  du  Chien 
watershed,  how  they  would  be  afiected 
if  the  relict  darter  were  federally  listed, 
and  the  extent  of  imforeseen  future 
impacts. 

Response:  New  restrictions  would 
primarily  involve  a  requirement  that 
Federal  agencies  review  their  actions 
and  determine  if  their  actions  would 
adversely  affect  the  rplict  darter.  (See 
the  “Available  Conservation  Measures” 
section  of  this  rule.) 

The  Service  recognizes  that  some 
landowners  may  consider  the  listing  of 
the  relict  darter  to  be  a  threat  to  their 
livelihood.  However,  many  Kentucky 
landowners  have  been  dealing  with 
federally  listed  aquatic  species  for  a 
number  of  years,  and  the  lack  of  reports 
of  landowner  conflicts  indicates  that  the 
Federal  protection  of  species  has  had 
minimal  impacts  on  private  landownm*s. 
The  blackside  dace,  which  was  placed 
on  the  Federal  list  in  1987,  occurs  in 
about  30  streams  in  the  upper 
Cumberland  River  basin  in  eastern 
Kentucky.  Some  mussels  of  the  Green 
and  Barrens  Rivers  in  central  Kentucky 
have  been  federally  fisted  as  endanger^ 
since  the  late  1970s.  The  fanshell 
mussel,  which  also  exists  in  the  Green 
and  Barrens  Rivers,  as  well  as  the 
Licking  River  in  northeastern  Kentucky, 
was  fisted  in  1990.  The  Service  is  not 
aware  of  any  cases  where  these  species 
have  caused  significant  conflicts  with 
private  landowners. 

This  does  not  mean  fliat  there  will 
never  be  a  conflict  between  the  Service 
and  landowners  if  the  relict  darter  is 
federally  fisted.  However,  these 
examples  indicate  that,  based  on  a 
historical  perspective,  the  level  of 
conflict  involving  federally  fisted 
aquatic  species  and  private  landowners 
has  been  minimal  in  Kentucky. 

Issue  6:  A  number  of  commenters 
objected  to  the  fact  that  the  Service  does 
not  evaluate  economic  or  other  impacts 
when  a  species  is  listed,  and  also  to  the 
fact  that  landowners  are  not 
compensated  if  listing  a  species  affects 
the  use  of  their  land. 

Response:  'The  Act  requires  the 
Service  to  list  species  based  on  the  best 
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biological  information  available.  The 
Act  allows  the  Service  to  considar  only 
the  species’  status  when  determining  if 
a  species  should  be  protected  undw  the 
Act.  However,  once  a  species  is  listed 
and  the  Service  consults  with  Federal 
agencies  on  projects  that  are  likely  to 
adversely  afreet  the  species,  the  S^kx 
is  required  to  wtMrk  with  Federal 
agoKies  and  landowners  to  try  and 
develop  altwoatives  that  will  allow 
project  Directives  to  be  met  and  at  the 
same  time  protect  the  species  from 
extinction.  In  the  rare  case  where  no 
reasonable  and  prudent  alternative  can 
be  identified,  the  aHected  individual 
may  apply  to  the  Secretary  of  the 
Interior  for  an  exmnption  under 
provisions  of  section  7(g)  of  the  Act. 

As  stated  in  the  response  to  Issue  1. 
the  Service  does  not  expect  any  major 
impact  to  local  landowners  to  arise  from 
the  rehet  darter  listing.  In  the  highly 
unlikely  event  of  a  bona  fide  taldng  of 
private  jnroperty,  as  established  by  Fifth 
Ammidment  case  law,  such  a  loss  would 
be  reimbursable  throv^  the  Federal 
court  system. 

Issue  7:  Several  commenters 
questioned  the  extent  of  the  rehet  daerter 
survey,  the  possibility  that  the  relict 
darter  mi^t  exist  in  ckber  streams,  and 
whether  the  Smvioe  would  conardm 
conducting  additioirei  surveys  before 
listing  the  species.  .. 

Response:  During  1991.  recent  and 
historical  fish  collection  records  firom 
Bayou  du  Chien  and  adjacent 
watersheds  (Mayfield  Creek.  (%ion 
Creek,  Clarks  River,  and  Obion  River) 
were  reviewed,  and  41  visits  wme  made 
to  sites  in  the  Obian  Creek  and  Bayou 
du  Chien  watershed.  (See  the 
“Backgitnmd”  seGtion  of  this  rule  for  a 
more  detailed  descriptkm  of  the  survey.) 
Based  on  fish  ccdlections  in  the  Bayou 
du  Chien  and  historic  and  recent 
collection  records  horn  adjacent 
.  watersheds,  the  Service  coiocludes  that 
it  is  not  likely  that  additional  relkrt 
darter  populations  will  be  discovered 
outside  the  Bayou  du  Chien  watershed. 
There  is  always  a  possibility  that  this 
fish  does  exist  elsewhere.  However, 
based  on  the  exten^ve  surveys 
described  above,  the  Service  is  satisfied 
that  no  additicHial  surveys  are  needed. 

Issue  8:  Sevnal  landowners  wanted  to 
know  if  government  employees  or 
Service  contractors  had  the  right  to 
trespass  on  private  propmly  to  study  the 
relict  darter. 

Response:  Neither  govermnent 
biolo^ts  nor  Service  contractors  have 
the  right  to  violate  trespass  laws  to 
study  the  relict  dartw. 

Issue  9:  Several  commaiters 
questioned  K^rether  safeguards  wwe  in 
place  to  ensure  that  the  designation 


the  relict  darter  as  a  distinct  species  is 
based  on  sound  scientific  principles. 

Respmise:  PublicatioQ  of  a  spwies 
description  in  scieotific  joum^  and  a 
review  of  the  description  by  the  Service 
and  other  scientists  is  the  primary 
safeguard  to  ensure  that  spades 
descriptions  are  hexed  on  scientific  data. 
The  relict  darter  was  described  as  a 
distinct  species  by  Dr.  Lawrence  Page. 
Illinois  Natural  History  Survey, 
Champaign.  Illinds.  Lb.  Page  is  a  noted 
authority  on  North  America’s  freshwater 
fish.  In  [Nreparing  his  description  of  the 
relict  darter.  Dr.  Page  examined  the 
morphologKal  and  genetic 
characteristics  of  17  species  in  the 
darter  subgenus  Catonotus.  His 
description  of  the  relict  darter  appeared 
in  a  major  sdentific  journal  {Copeia) 
and  was  subject  to  review  by  other 
scientista  familiar  with  this  spades 
group  and  the  taxemomy  of  fishes.  The 
Service  is  satisfied,  bas^  on  the  present 
understanding  of  the  relationships 
among  the  darters  within  this  group, 
that  the  reUct  darter  is  a  distinct  species. 

Issue  10:  Several  commenters  wanted 
to  know  if  farmers  along  the  Bayou  du 
Chien  would  be  able  to  continue  to  use 
agricultural  chemicals  according  to  the 
label 

Response:  'The  Service  consults  with 
the  Environmental  Protecticn  Agency  to 
detwmine  if  pestiddes  they  register  are 
likely  to  jeopardize  the  continx^ 
existence  of  listed  spedes.  When  the 
use  of  a  chmnical  is  likely  to  jeopardize 
a  listed  spedes,  the  use  of  that  chemical 
is  restricted.  Thus,  it  is  possible  that  the 
use  of  a  pestidde  could  be  restricted  to 
avoid  jeopardizing  the  rehet  darter. 

Issue  11:  A  number  of  cemimenters 
were  concerned  that  the  fisting  would 
affect  currmit  farming  methods  in  the 
watershed. 

Response:  The  Sonrice  has  no 
authority  under  the  Ad  to  require 
changes  in  farming  practices.  However, 
the  Service  would  encourage  the  use  of 
buffer  strips  along  wat«r  courses, 
reductirais  of  pestidde  and  hOTbidde 
applications,  and  soil  conservation 
practices  that  help  control  sd)  loss  and 
siltation. 

Issue  12:  Several  commenters  wanted 
to  know  what  involvement  they  wmild 
have  in  recovery  planning,  whd  actions 
would  be  required  of  local  )andown«-s 
in  the  recovwy  process,  and  how  loitg 
recovery  would  take. 

Response:  The  Service  is  required  by 
the  Act  to  provide  an  opportunity  for 
public  review  and  input  into  recovery 
plans.  The  SMvice.  tJ^ugb  provisions 
of  the  Act,  can  identify  species  and 
ecosystems  that  treed  spedat  attention. 
However,  without  local  support,  the 
spedes  and  its  habitat  may  be  lost. 


Recovery,  to  be  successful,  must  be  a 
cooperative  venture  among  vnlling 
participants.  The  Service  cannot  force 
landowners  to  pmtkdpate  in  recovery. 
However,  the  Service  would  seek 
willing  landownm  to  partidpate  in 
habitat  restoration  for  the  relict  darter. 

Recovery  is  a  kmg  and  compknc 
process,  and  it  is  difficuh  to  e^mate 
when  recovery  will  be  reached.  It  has 
taken  many  years  to  adversely  impect 
the  relict  darter  and  its  habitat,  and  it 
will  take  many  years  to  recover  it. 

Issue  13:  Sevml  individuals  feh  there 
might  be  a  connection  between  the 
listing  of  the  relict  darter  and  a  Service 
plan  to  create  a  refuge  in  western 
Kentucky. 

Response:  The  Service  is  in  the  very 
early  stages  of  cemsidering  a  possible 
refu^  in  the  Claries  River  watershed 
near  Benton.  Kentucky.  The  r^ict  darter 
is  not  known  from  this  basin.  There  is 
no  ccmnecticm  between  this  listing  and 
planning  for  the  refuge. 

Issue  14:  Several  agendes, 
organizaticMis,  aiid  Individuals  provided 
informatiem  regarding  the  efforts  by 
local  fanners  to  ctmserve  the  quahty  of 
the  Bayou  du  Chien  watershed,  and  one 
individual  suggested  that  a  cooperative 
effort  among  farmers  and  government 
agencies  might  be  used  to  protect  the 
fish  without  listing  it. 

Response:  The  Service  recognizes  and 
applauds  the  conservation  efforts  of 
many  fanners  in  the  Bayou  du  Chien 
watershed  and  emphasizes  that  it  wilt 
take  a  coordinated  effext  to  recover  the 
relict  darter.  However,  the  Service 
believes  the  relict  darter  is  in  serious 
danger  of  extinction  and  that  it  was  the 
intent  of  Congress  to  federally  protect 
such  species.  Since  the  ^redes  meets 
the  definition  of  endangered,  it  must  be 
listed  under  the  Act. 

Issue  15:  One  individual  suggested 
that  the  Service  consider  listing  the 
relict  darter  as  a  threatened  species. 

Response:  The  Service  has  evaluated 
the  status  of  the  relict  darter  in  making 
a  determination  as  to  whether  to  list  the 
species  as  endangered  or  threatened. 
Based  on  the  species’  limited  range, 
significant  threats  to  its  continued 
existence,  and  the  fact  that  a  single  toxic 
spill  could  cause  extinction,  the  Service 
believes  that  endangered  status  is 
appropriate. 

Bluentask  Darter 

Six  written  comments  were  received 
on  the  proposal  to  list  the  bhtemask 
darter  as  an  endangered  species.  The 
Tennessee  Valley  Authority,  Tennessets 
Wildlife  Resources  Agency,  Tennessee 
Department  of  Environment  and 
Conservation,  and  a  private  individual 
suj)ported  listing  the  bluemask  darter. 
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On  January  20, 1993,  the  Collins  River 
Preservation  Association  (CRPA) 
requested  a  public  hearing  on  the 
bluemask  darter  pibposal.  A  biologist 
with  the  Service’s  Asheville  Field  Office 
met  with  members  of  the  CRPA  to 
discuss  the  proposed  rule  and  explain 
the  potential  implications  of  listing  the 
bluemask  darter  to  local  residents.  As  a 
result  of  this  meeting,  the  CRPA 
withdrew  its  request  for  a  public 
hearing  (letter  dated  February  5, 1993) 
and  provided  clarification  regarding 
threats  to  the  species.  That  information 
is  included  in  this  final  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  relict  darter  and  bluemask 
darter  should  be  classified  as 
endangered  species.  Procedures  found 
at  section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
mbre  of  the  five  factors  described  in 
section  4(a)(1).  These  factors  and  their 
application  to  the  relict  darter 
(Etheostoma  chienense)  and  the 
bluemask  darter  {Etheostoma  (Doratwn) 
sp.)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
relict  darter  is  endbmic  to  the  Bayou  du 
Chien  system  in  extreme  western 
Kentucky  (Warren  and  Burr  1991). 

Webb  and  Sisk  (1975)  indicated  that  this 
darter  was  “fairly  common”  in  the  high 
gradient  reaches  of  the  Bayou  du  Chien 
in  the  early  1970s.  Warren  and  Burr 
(1991)  speculated  that  in  presettlement 
times  the  species  was  likely  more 
widespread  within  the  Bayou  du  Chien 
watershed  in  areas  upstream  of  the 
Mississippi  floodplain  (upstream  of 
Moscow,  Kentucky). 

Warren  and  Burr  (1991)  siirveyed  the 
system  in  1991  and  collected  the  species 
at  five  sites  but  found  it  abundant  at 
only  two  sites  (18  were  collected  at  one 
site  and  46  at  another).  The  other  three 
sites  yielded  a  total  of  only  eight  relict 
darters.  They  and  other  researchers  have 
been  able  to  locate  only  one  spawning 
area  in  a  small  tributary  stream  located 
in  Graves  Coimty. 

Adult  relict  darters  are  concentrated 
in  the  headwater  areas  in  slow-flowing 
pools,  usually  associated  with  gravel, 
sand,  and  leaf  litter  substrates  near 
fallen  tree  branches,  undercut  banks,  or 
overhanging  stream-bank  vegetation 


(Warren  and  Burr  1991).  Warren  and 
Burr  (1991)  noted  that  the  Bayou  du 
Chien  system  has  been  extensively 
channelized.  Much  of  the  streams’ 
sinuosity  was  eliminated,  imdercut 
banks  were  lost,  stream-bank  vegetation 
and  instream  cover  were  removed,  and 
some  smaller  streams  now  flow  only 
intermittently.  This  massive  alteration 
of  the  relict  darter’s  habitat  reduced 
both  relict  darter  numbers  and  the 
amount  of  suitable  habitat.  Aside  from 
past  channelization  impacts,  the  area  is 
extensively  farmed,  and  much  of  the 
watershed  has  been  deforested.  These 
alterations  result  in  a  fairly  high  silt 
load  within  the  Bayou  du  Chien  system 
that  continues  to  decade  the  habitat 
and  further  impact  me  species. 

The  bluemask  dartw  has  only  been 
collected  firom  the  Caney  Fork  River 
system  (above  Great  Falls),  Cumberland 
River  basin,  in  central  Tennessee. 

Layman  (1991)  reviewed  historic 
collection  records  and  reported  that  the 
species  has  been  collected  firom  five 
rivers  in  the  Caney  Fork  River  system — 
Upper  Caney  Fork  River,  Collins  River, 
Ro^y  River,  Calfkiller  River,  and  Cane 
Creek  in  Grundy.  Warren.  Van  Buren, 
and  White  Coimties.  Historic  fish 
collection  records  are  sparse  for  this 
area.  However,  considering  the  extent  of 
the  fish’s  preferred  habitat  (slow  to 
moderate  current,  with  sand  and  fine 
gravel  substrates  (Layman  1991)),  which 
was  inundated  by  Great  Falls  Reservoir 
in  the  1910s,  the  species  was  once  likely 
more  widely  distributed  within  this 
portion  of  the  Caney  Fork  system  than 
available  records  indicate.  The  belief 
that  the  species  has  undergone  a  range 
reduction  is  also  supported  by  Starnes 
and  Etnier  (1980). 

In  1991,  Layman  (1991)  s’arveyed  the- 
Caney  Fork  River  system  above  and 
below  Great  Falls.  He  found  the  fish 
restricted  to  isolated  populations  in 
short  reaches  of  four  rivers  in  the  Caney 
Fork  River  system — Cane  Creek,  Van 
Buren  County;  Collins  River.  Warren 
and  Grundy  Coimties;  Rocky  River,  Van 
Buren  County;  and  upper  Caney  Fork 
River,  White  County.  Layman  (1991) 
estimated  that  the  bluemask  darter 
currently  inhabits  about  500  feet  of  Cane 
Creek,  25  miles  of  the  Collins  River,  2 
miles  of  the  Rocky  River,  and  2.5  miles 
of  the  upper  Caney  Fork  River. 

'The  species  was  historically  taken 
from  two  sites  in  the  Calfkiller  River, 
White  County.  However,  Layman  (1991) 
made  collections  at  both  of  these 
historic  sites  and  four  other  Calfkiller 
River  sites,  but  no  specimens  were 
taken.  It  is  believed  that  the  species  has 
now  been  extirpated  firom  this  river. 
Also,  the  fish  was  not  taken  (Layman 
1991)  in  collections  made  in  other 


Caney  Fork  tributaries — ^Barrens  Fork 
River,  Falling  Water  River,  Charles 
Creek,  Laurel  Creek,  Hickory  Creek, 

Town  Creek,  and  Mountain  Creek. 

The  bluemask  darter’s  distribution 
has  been  reduced  by  such  factors  as 
impoundments,  water  withdrawal,  and 
the  general  deterioration  of  water 
quality  resulting  fixim  siltation  and 
pollutants  contributed  by  coal  mining 
(coal  mining-related  impacts  do  not 
occur  in  the  Collins  River);  gravel 
mining;  poor  land  use  practices  related 
to  agriculture,  road  construction,  etc.; 
water  withdrawal,  and  waste  discharges. 
These  factors  continue  to  impact  the 
species  and  its  habitat. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  specific  areas  inhabited 
by  ^th  fish  are  presently  not  known  to 
the  general  public.  As  a  result,  there  has 
not  been  a  problem  with  the  general 
public  taking  these  fish.  However,  both 
fish  exist  in  very  small,  restricted  areas; 
and  the  relict  darter  is  known  to  spawn 
in  only  one  short  stream  reach.  If  the 
specific  inhabited  stream  reaches  were 
to  become  public  knowledge  through 
critical  habitat  designation,  it  would  be 
extremely  easy  for  vandals  to  seriously 
impact  the  species.  Although  scientific 
collecting  is  not  presently  identified  as 
a  threat,  take  by  private  and 
institutional  collectors  could  pose  a 
threat  if  specific  inhabited  locations  are 
revealed.  Federal  protection,  through 
listing,  will  help  to  minimize  the 
negative  impact  of  illegal  or 
in^propriate  take. 

C.  Disease  or  predation.  Although  the 
relict  6ind  bluemask  darters  are 
undoubtedly  consumed  by  predators, 
there  is  no  evidence  that  predation  is  a 
threat  to  the  species.  Disease  in  not 
known  to  be  a  problem  for  either 
species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  States  of 
Kentucky  and  Tennessee  prohibit  taking 
fish  and  wildlife  for  scientific  purposes 
without  a  State  collecting  permit.  These 
permits  provide  some  protection  for 
these  fish.  However,  the  species  are 
generally  not  protected  ft'om  other 
threats.  Federal  listing  will  provide 
additional  protection  for  the  species 
under  the  Act  by  requiring  Federal 
permits  to  take  the  species  and  by 
requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may 
adversely  affect  them. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Because  the  existing  relict  and  bluemask 
darter  populations  inhabit  only  short 
stream  reaches,  they  are  vulnerable  to 
extirpation  fiom  accidental  toxic 
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chemical  spills.  This  is  especially  true 
of  the  only  known  reliGt  daitw 
spawning  site.  Additionadily,  because  the 
relict  darter  population  has  been 
drastically  reduced  in  size,  the  species’ 
long-term  guietic  vialnlity  is 
questionalne. 

All  bluemask  darter  pc^iations  are 
now  isolated  by  the  Falls 
Reservoir.  As  the  populations  in  Cane 
Creek  and  the  Upper  Caney  Fork  are 
extremely  small  and  the  reservoir 
restricts  gene  flow  among  ropulations, 
the  long-term  genetic  viability  of  these 
populations  is  ^estiooal^ 

The  Service  1^  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present,  and  future  threats  fac^  by  Doth 
fish  in  determining  to  make  this  rule 
final.  Based  on  these  evaluations,  the 
preferred  action  is  to  list  the  relict  darter 
{Etheostomo  cbimensei  and  bluemask 
darter  [EtheosUma  [Ikmdion)  sp.)  as 
Mikdangered.  The  relict  darter  is  now 
known  from  only  five  sites  in  die  Beyou 
du  Chien  system  in  western  Kentucky. 
The  bluemask  darter  is  currently  known 
horn  only  four  streams  in  the  Cwey 
Fork  River  system  in  central  Tennessee. 
These  fish  and  their  habitat  have  been 
and  contimM  to  be  impacted  by  habitat 
destruction  and  range  reduction.  Their 
limited  distribution  aim  makes  them 
very  vulnerable  to  toxic  chemicaLspills. 
Because  of  their  restricted  distributions 
and  their  vulnerability  to  extinction, 
endangered  status  appears  to  be  the 
most  appropriate  classification  for  these 
species. 

Critic^al  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  these 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the  relict 
and  bluemask  darters,  and  designation 
of  critical  habitat  could  further  threaten 
these  two  species. 

Section  7(a)(2)  and  regulations 
codified  at  50  CHI  part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 


assistance  of  thd  Service,  that  activities 
they  authorize,  ftmd,  or  carry  out  are  not 
lik^  to  leoperdize  the  continued 
existence  of  fisted  species  or  destroy  or 
adversely  modify  tli^  critica)  h^ntat,  if 
designati^.  (See  the  **Avai]able 
Conservation  Meesures**  section  for  a 
further  discussion  of  section  7.)  As  part 
of  the  dev^opment  of  this  final  rule. 
Federal  and  State  agenoM  wen  notified 
of  the  fishes’  general  distribution,  and 
they  were  remiested  to  [srovide  data  cm 
proposed  Federal  actions  diet  might 
adversely  afiect  the  two  species.  No 
specific  projects  were  identified.  Should 
any  futi^  projects  be  proposed  in  eceas 
inhabited  by  t^se  fish,  the  involved 
Federal  agency  will  ehrMdy  have  the 
general  distiibiirtkmal  date  needed  to 
determine  if  the  species  may  be 
impacted  by  their  actiem,  and.  if  needed, 
more  specific  distributional  information 
would  M  provided. 

Gritical  habitat  also  would  not  be 
beneficial  in  terms  of  adding  additional 
protection  for  the  qiecies  under  section 
7  of  the  Act.  Regulations  prmnnlgated 
for  the  impkraentatiQn  of  section  7 
provide  for  both  e  '‘jeopardy”  standard 
and  a  *‘destructi<m  or  advert 
modification”  of  critical  habitat 
standard.  Due  to  the  highly  precarious 
status  of  the  bluemask  and  relict  darters, 
any  Federal  action  likdy  to  edvwsely 
affect  the  species  would  trigger  both 
standards.  Under  these  conditions,  the 
"destruction  or  adverse  modification’’ 
standard  adds  no  additional  benefit  to 
protection  of  the  species. 

In  addition,  both  fish  are  very  rare, 
and  taking  for  scientific  purposes  and 
private  collection  could  pose  a  threat  if 
specific  site  information  were  released. 
The  publication  of  critical  habitat  maps 
in  the  Federal  Register  and  local 
newspapers  and  other  puUicity 
accompanying  critical  habitat 
designation  could  increase  the 
collection  threat  and  increase  the 
potential  for  vandalism  during  the  often 
controversial  critical  habitat  designation 
process.  The  locations  of  populations  of 
these  species  have  consequently  been 
described  only  in  general  terms  in  this 
final  rule.  If  needed,  any  existing 
precise  locality  data  would  be  available 
to  appropriate  Federal,  State,  and  local 
governmental  agencies  from  the  Service 
office  described  in  the  "AODRESSES” 
section;  the  Service’s  Cookeville  Field 
Office,  446  Neal  Street,  Cookeville, 
Tennessee  38501;  the  Kentucky 
Department  of  Fish  and  Wildlife 
Resources;  Kentucky  State  Nature 
Preserves  Commission;  Tennessee 
Wildlife  Resources  Agency;  and 
Tennessee  Department  of  Environment 
and  Conservation. 


For  the  foregoing  reasons  the  Service 
believes  that  critical  habitat  designation 
is  not  prudent  for  these  species,  and  that 
their  protection  can  be  adequately 
accomplished  through  the  section  7 
jeopar^  standard  and  section  9 
pn^bitions  against  take. 

Available  Cooservation  Meaanrea 

Conservatioo  meesures  provided  to 
species  listed  as  endanger^  or 
threatened  under  dM  Act  include 
recognition,  recovwy  actioRS, 
requirements  for  Fe^ral  protectimi,  and 
prohibit  '  ms  against  certam  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  ^ 
Federal,  State,  and  [wivate  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  |»o(ection 
required  of  Federal  agencies  a^  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Fede^  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  prpposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  R^ulations  imple^nting 
this  interagency  coopmation  provision 
of  the  Act  are  (xxlified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Fedwal  action  may  affect  a 
listed  species  or  its  critical  habitat,  tlie 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  tlie 
Service. 

The  Service  notified  Federal  agencies 
that  may  have  programs  afiecting  these 
species.  No  specific  proposed  Federal 
actions  were  identified  that  would 
likely  affect  the  species.  Federal 
activities  that  could  occur  and  impact 
the  species  include,  but  are  not  limited 
to,  the  carrying  out  or  issuance  of 
permits  for  reservoir  construction, 
stream  alterations,  wastewater  facility 
development,  pesticide  registration,  and 
road  and  bridge  construction.  It  has 
been  the  experience  of  the  Service, 
however,  that  nearly  all  section  7 
consultations  can  be  resolved  so  that  the 
species  is  protected  and  the  project 
objectives  are  met. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
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the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  bi^n  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 

Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  for  a  specified  time  to 
relieve  undue  economic  hardship  that 
would  be  suffered  if  such  relief  were  not 
available.  These  species  are  not  in  trade, 
and  such  permit  requests  are  not 
expected. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  imder  the 


authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulations  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17  .■ 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  imder 
Fishes,  to  the  List  of  Endangered  and 
Threatened  Wildlife,  to  read  as  follows: 

1 17.1 1  Endangered  and  threatened 
wildlife. 

*  *  *  •  • 

(h)  *  *  * 


Species 

Historic  range 

Vertebrate  population 
where  endangered  or 
threateried 

Status 

When 

Critical 

Special 

Common  name 

Scientific  name 

listed 

habitat 

rules 

FISHES 

•  *  s 

Darter,  I 

bluemaskfa^swel).  I 

•  •  i 

DartAr,  raliot  . 

i  •  • 

EtNiostoms 

11.<%A  (TN) 

Entire  . 

F . 

525  . 

NA. 

1  (Doration)  sp.. 

1  Etheostoma 

Entire . 

*E . 

525  . 

NA. 

•  • 

1  cNenense. 

1 

Dated:  November  22, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc  93-31427  Filed  12-23-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Rangeland  Research  Grants  Program 
for  Fiscal  Year  1994;  Solicitation  of 
Applications 

Notice  is  hereby  given  that  under  the 
authority  in  section  1480  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3333),  the 
Cooperative  State  Research  Service 
(CSRS)  of  the  United  States  Department 
of  Agriculture  (USDA)  will  award 
standard  grants  for  basic  studies  in 
certain  areas  of  rangeland  research.  No 
more  than  $80,000  will  be  awarded  for 
the  support  of  any  one  project, 
regardless  of  the  amount  requested.  The 
total  amount  of  funds  available  for 
grants  under  the  Rangeland  Research 
Grants  Program  (program)  during  fiscal 
year  1994  is  $453,839. 

Under  this  program,  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  grants  to  land-grant  colleges  and 
universities.  State  agricultural 
experiment  stations,  and  to  colleges, 
universities,  and  Federal  laboratories 
having  a  demonstrable  capacity  in 
rangeland  research,  as  determined  by 
the  Secretary.  Except  in  the  case  of 
Federal  laboratories,  each  grant 
recipient  shall  match  the  Federal  funds 
expended  on  a  research  project  based  on 
a  formula  of  50  percent  Federal  and  50 
percent  non-Federal  funding.  Proposals'* 
received  fi-om  scientists  at  non-United 
States  organizations  or  institutions  will 
not  be  considered  for  support.  In 
addition,  in  the  case  of  any  equipment 
or  product  diat  may  be  arithorized  to  be 
purchased  with  the  funds  provided 
under  this  program,  entities  receiving 
such  funds  are  encouraged  to  use  su^ 
funds  to  purchase  only  American-made 
equipment  or  products. 

Applicable  Regulations 

This  program  is  subject  to  the 
provisions  found  in  7  CFR  part  3401,  as 
amended  (58  FR  21852,  April  23, 1993), 
which  sets  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals,  processes 
regarding  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects. 
Pursuant  to  section  1473  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977ras 
amended  (7  U.S.C.  3319),  funds  made 
available  imder  this  program  to 
recipients  other  than  Federal 
laboratories  shall  not  be  subject  to 
reduction  for  indirect  costs  or  for  tuition 


remission  costs.  Since  these  costs  are 
not  allowable  costs  for  purposes  of  this 
program,  such  costs  incurr^  by  a  grant 
recipient  may  not  be  used  to  meet  the 
matching  funds  requirement.  In 
addition,  the  USDA  Uniform  Federal 
Assistance  Regulations,  7  CFR  part 

3015,  as  amended:  the  UnifiMm 
Administrative  Requirements  for  Ckants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  7  CFR  Part 

3016,  as  amended;  the  regulations 
governing  Govemmentwide  Debarment 
and  suspension  (Nonprocurement)  and 
the  Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  7  CFR 
part  3017,  as  amended:  the  New 
Restrictions  on  Lobbying,  7  CFR  part 
3018;  the  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions,  7  CFR  part  3051;  and  the 
CSRS  regulations  implementing  the 
National  Environmental  Policy  Act  of 
1969,  7  CFR  part  3407,  apply  to  this 
program. 

Specific  Areas  of  Research  To  Be 
Supported  in  Fiscal  Year  1994 

Standard  grants  will  be  awarded  to 
support  basic  research  in  certain  areas 
of  rangeland  research.  Proposals  will  be 
considered  in  the  following  specific 
areas;  (1)  Management  of  rangelands 
and  agricultural  land  as  integrated 
systems  for  more  efficient  utilization  of 
crops  and  waste  products  in  the 
production  of  fo^  and  fiber;  (2) 
methods  of  managing  rangeland 
watersheds  to  maximize  efficient  use  of 
wrater  and  improve  water  yield,  water 
quality,  and  water  conservation,  to 
{MTotact  against  onsite  and  o^te  damage 
to  rangeland  resources  from  floods,  ’ 
erosion,  and  other  detrimental 
influences,  and  to  remedy  unsatisfactory 
and  unstable  rangeland  conditions;  and 
(3)  revegetation  and  rehabilitation  of 
rangelands  including  the  control  of 
undesirable  species  of  plants. 

Program  related  questions  should  be 
directed  to  Dr.  Wayne  K.  Murphy, 
CSRS-USDA;  telephone  (202)  401- 
4089. 

Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  part  3407  (the 
CSRS  regulations  implementing  the 
National  Environmental  Policy  Act  of 
1969),  environmental  data  for  any 
proposed  project  is  to  be  provided  to 
CS^  so  that  CSRS  may  determine 
whether  any  further  action  is  needed. 
The  applicant  shall  review  the  following 
categorical  exclusions  and  determine  if 
the  proposed  project  may  fall  within 
one  of  the  categories. 


(1)  Department  of  Agriculture 
Categorical  Exclusions.  (7  CFR  lb. 3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions: 

(ii)  Activities  which  deal  solely  with 
the  binding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resouce 
inventories  emd  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSRS  Categorical  Exclusions.  (7  CFR 
3407.6) 

Based  on  previous  experience,  the 
following  categories  of  CSRS  actions  are 
excluded  because  they  have  been  found 
to  have  limited  scope  and  intensity  and 
to  have  no  significant  individual  or 
cumulative  impacts  on  the  quality  of  the 
human  environment; 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short¬ 
term  effects  on  the  environment; 

(A)  Research  conducted  within  any 
.laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and^ 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSRS  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  toe  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  a 
separate  statement  must  be  included  in 
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the  proposal  indicating  whether  the 
appliceint  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant’s  opinion  that  the 
project  proposed  falls  within  the 
categorical  exclusions,  the  specific 
exclusion  must  be  identified.  The 
information  submitted  shall  be 
identified  in  the  Table  of  Contents  as 
“NEPA  Considerations"  and  the 
narrative  statement  shall  be  placed  after 
the  coversheet  of  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSRS  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grounds  exist  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
Application  Kit,  and  the  Administrative 
Provisions  for  this  program  (7  CFR  part 
3401)  may  be  obtained  by  writing  to  the 
address  or  calling  the  telephone  number 
which  follows:  Proposal  Services 
Branch,  Awards  Management  Division, 
Cooperative  State  Research  Service.  U.S. 
Department  of  Agriculture,  room  303, 
Aerospace  Center,  Ag  Box  2245, 
Washington,  DC  20250-2245, 

Telephone:  (202)  401-5048. 

These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number,  to 
psb@csrs.8susda.gov  which  states  that 
you  want  a  copy  of  the  application 
materials  for  the  Fiscal  Year  1994 
Rangeland  Research  Grants  Program. 

The  materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

What  To  Submit 

An  original  and  nine  copies  of  each 
proposal  must  be  submitted.  This 


number  of  copies  is  necessary  to  permit 
thorough,  objective  merit  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with 
the  guidelines  contained  in  the 
Administrative  Provisions  which  govern 
the  Rangeland  Research  Grants  Program, 
7  CFR  part  3401.  Proposals  submitted  by 
organizations  other  than  Federal 
laboratories  shall  state  that  the  50 
percent  non-Federal  funding 
requirement  will  be  met. 

Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661,  "Application 
for  Funding."  Applicants  should  note 
that  one  copy  of  this  form,  preferably 
the  original,  must  contain  pen-and-ink 
signatures  of  the  principal 
investigator(s)  and  the  authorized 
organizational  representative.  (Form 
CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
A^lication  Kit). 

Grant  proposals  shall  be  limited  to  10 
pages  (single-spaced  and  typed  on  one 
side  of  the  page  only),  exclusive  of 
required  forms,  bibliography  and  vitae 
of  the  principal  investigators),  senior 
associate(s).  and  other  professional 
personnel. 

All  copies  of  each  proposal  shall  be 
mailed  in  one  package.  Please  make  sure 
that  each  copy  of  each  proposal  is 
stapled  securely  in  the  upper  left-hand 
comer.  Do  Not  Bind. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Where  and  When  To  Submit 
Applications  for  Funding 

To  be  considered  for  funding  during 
Fiscal  Year  1994,  proposals  must  be 
submitted  by  February  28, 1994. 

Proposals  submitted  through  the 
regular  mail  must  be  postmarked  by 
February  28, 1994,  and  should  be  sent 


to  the  following  address:  Proposal 
Services  Branch;  Awards  Management 
Division;  Cooperative  State  Research 
Service;  U.S.  Department  of  Agriculture; 
room  303,  Aerospace  Center;  Ag  Box 
2245;  Washington.  DC  20250-2245.  The 
telephone  number  is:  (202)  401-5048. 

Hand-delivered  proposals  must  be 
submitted  to  an  express  mail  or  a 
courier  service,  or  brought  to  the 
following  address  by  February  28, 1994: 
Proposal  Services  Branch;  Awards 
Management  Division;  Cooperative  State 
Research  Service;  U.S.  Department  of 
Agriculture;  room  303,  Aerospace 
Center;  901  D  Street,  SW.;  Washington, 
DC  20024.  The  telephone  number  is: 
(202) 401-5048. 

Supplementary  Information 

The  Rangeland  Research  Grants 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.200.  For  reasons  set  forth  in  the  Final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  program  is  excluded  fenm  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  notice  have  been  approved  under 
OMB  Document  No.  0524-0022. 

Done  at  Washington,  DC,  this  9th  day  of 
December  1993. 

John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 

(FR  Doc.  93-31452  Filed  12-23-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
AGENCY:  Bureau  of  Indian  AHairs. 

Indian  Qaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior, 

ACTION:  Notice  of  Approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Agreement 
Between  the  Northern  Cheyenne  Tribe 
and  the  State  of  Montana  Concerning 
Class  m  Gaming,  which  was  execut^ 
on  September  28. 1993. 


DATES:  This  action  is  elective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington.  DC  20240,  (202) 
219-4066. 

Dated;  December  13, 1993. 

Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 

[FR  Doc.  93-31454  Filed'l2-23-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redantatlon 
and  Enforcement 

30  CFR  Part  880 

RIN  Na  1029-AB77 

Coal  Formation  Fire  Control 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  proposes  to  amend  its 
regulations,  30  Chapter  VII, 
Subchapter  R.  to  implement  a  change  to 
the  mine  6re  control  activities  under  the 
authority  of  the  Act  of  August  31, 1954, 
and  section  205  of  the  Appalachian 
Regional  Development  Act  of  1965.  The 
amendments  are  due  to  changes  recently 
enacted  as  part  of  the  Energy  Policy  Act 
of  1992,  Public  Uw  102-486  (Oct.  24. 
1992). 

DATES:  Written  Comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  February  25, 1994. 

Public  hearings:  Upon  request,  OSM 
will  hold  public  hearings  on  the 
proposed  rule  in  Denver.  Colorado  on 
February  18. 1994  and  in  Pittsburgh, 
Pennsylvania  on  February  18, 1994. 

OSM  will  accept  requests  for  public 
hearings  until  5  p.m.  Eastern  time  on 
January  26. 1994.  Individuals  Mrishing  to 
attend  but  not  testify  at  any  hearing 
should  contact  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT  beforehand  to  verify  that  the 
hearing  will  be  held. 

ADDRESSES:  Written  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  660,  800 
North  Capitol  St.,  NW.,  Washington,  DC; 
or  mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  room  10-SIB, 
1951  Constitution  Avenue.  NW., 
Washington,  DC  20240. 

Public  Hearings:  If  public  hearings  are 
scheduled  in  Denver  or  Pittsburgh  (see 
DATES:  Public  Hearings),  such  hearings 
will  be  held  at  Brooks  Towers,  2nd 
Floor  Conference  Room.  1020  15th  St., 
Denver.  Colorado  and  Building  10. 
Parkway  Center,  room  201,  Pittsburgh, 
Pennsylvania. 

Bequest  for  Public  Hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  imder  FOR 
FURTHER  INFORMATION  CONTACT. 


FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Browne.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW..  Washington, 
DC  20240;  Telephone:  202-208-2661. 
SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  Background 

III.  Discussion  of  Proposed  Rule 
rv.  Procedural  Matters  , 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  rule,  and  should 
explain  the  reason  for  any 
recommended  change.  Where 
practicable,  commenters  should  submit 
three  copies  of  their  comments. 
Comments  received  after  the  close  of  the 
comment  period  (see  DATES)  or 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES)  may  not 
necessarily  be  considered  or  included  in 
the  Administrative  Record  for  the  final 
rule. 

Public  Hearings 

OSM  will  hold  public  hearings  on  the 
proposed  rule  by  request  only.  The 
dates  and  addresses  schedule  for  the 
hearings  at  two  locations  are  specified 
previously  in  this  notice  (see  DATES  and 
ADDRESSES). 

Any  person  interested  in  participating 
in  one  of  the  proposed  hearings  should 
inform  Mr.  Browne  (see  FOR  FURTHER 
INFORMATION  CONTACT)  either  orally  or  in 
writing  by  5  p.m.  Eastern  time  January 
26, 1994,  and  should  include  an 
indication  as  to  which  hearing  he  or  she 
wishes  to  attend.  If  no  one  has  contacted 
Mr.  Browne  to  express  an  interest  in 
participating  in  a  hearing  at  a  given 
location  by  that  date,  the  hearing  will 
not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held  and 
the  results  included  in  the 
Administrative  Record. 

n.  Background 

A.  Summary  of  the  Act  of  August  31, 
1954 

It  was  recognized  by  Congress  that 
outcrop  and  underground  fires  in  coal 
formations  represent  a  serious  wastage 
of  the  fuel  resoiirces  of  the  nation,  and 
constitute  a  menace  to  the  health  and 
safety  of  the  public  and  to  surface 
property.  Congress  therefore  passed  the 
Act  of  August  31. 1954  (30  U.S.C  551- 
558),  to  provide  for  the  control  and 
extinguishment  of  outcry  and 
imderground  coal  fires.  Tne  Secretary  of 


the  Interior  was  authorized:  (a)  To 
conduct  surveys,  investigations,  and 
research  relating  to  the  causes  and 
extent  of  outcrop  and  underground  fires 
in  coal  formations  and  the  methods  for 
control  or  extinguishment  of  such  fires; 
to  publish  the  results  of  any  such 
surveys,  investigations,  and  research; 
and  to  disseminate  information 
concerning  such  method;  and  (b)  to  plan 
and  execute  projects  for  control  or 
extinguishment  of  fires  in  coal 
formations.  These  projects  could  be 
erformed  on  lands  owned  or  controlled 
y  the  United  States  or  any  of  its 
agencies,  with  the  cooperation  of  the 
agency  having  jurisdiction  thereof,  and 
on  other  lands  upon  obtaining  proper 
consent  or  the  necessary  rights  or 
interests  in  such  lands.  Federal  funds 
could  not  be  used  to  control  or 
extinguish  fires  in  any  privately  owned 
operating  coal  mine. 

The  United  States  Bureau  of  Mines 
was  initially  responsible  for  carrying  out 
the  provisions  of  this  law,  the  only 
Federal  program  providing  funding  for 
the  control  of  coal  fires.  With  the 
passage  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  Public 
Law  95-87,  30  U.S.C.  1201  et  sea. 
(SMCRA)  on  August  3, 1977,  Federal 
funds  became  available  through  the 
Abandoned  Mine  Land  (AML)  program 
to  extinguish  or  control  coal  fires  at 
eligible  AML  sites.  In  1983,  the 
responsibility  for  implementing  the  Act 
of  August  31, 1954,  was  transferred  to 
OSM. 

B.  Summary  of  Section  2504  (d),  "Coal 
Formations, "  of  the  Energy  Policy  Act  of 
1992 

The  Energy  Policy  Act  of  1992 
provided  additional  authority  for  States 
regarding  projects  for  the  control  of 
outcrop  or  underground  fires  in  coal 
formations  under  the  authority  of  the 
Act  of  August  31, 1954  (30  U.S.C.  551- 
558),  and  pursuant  to  subsection  (a)(2) 
of  section  205  of  the  Appalachian 
Regional  Development  Act  of  1965  (Pub. 
L.  89-4,  79  Stat.  5).  The  1992 
amendments  authorize  the  Secretary, 
acting  through  the  Director  of  the  Office 
of  Surface  Mining,  to  enter  into 
cooperative  agreements  with  States 
having  approved  abandoned  mine  land 
programs  to  plan  and  execute  projects 
for  the  control  or  extinguishment  of  fires 
in  coal  formations.  The  amendments 
provide  further  that  for  States  with 
approved  AML  programs,  any  matching 
share  contributions  are  waived.  The 
$500,000  annual  limit  on  the  total 
amount  of  funds  that  can  be 
appropriated  to  carry  out  the  provisions 
and  purposes  of  the  Act  of  August  31, 
1954,  was  eliminated.  Further,  any  such 
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cooperative  agreement  that  is  entered 
into  under  the  Energy  Policy  Act  of 
1992  with  an  AML  State  eligible  to 
receive  funds  horn  the  Appalachian 
Regional  Development  Commission  is 
not  subject  to  review  by  that 
Commission. 

Congress  did  not  provide  a  source  of 
funding  for  these  cooperative 
agreements  to  extinguish  or  control  coal 
formation  fires  in  the  Energy  Policy  Act 
of  1992.  Congress  may  appropriate 
funding  some  time  in  the  future.  OSM 
may  not  use  moneys  from  the  AML 
Fxmd  to  extinguish  or  control  coal 
formation  fires  if  the  fire  is  not  at  an 
eligible  AML  site.  Section  401(d)  of 
SMCRA  states  that  monies  from  the 
AML  Fund  are  only  available  for  the 
purposes  of  SMCRA ’s  Title  IV — 
Abandoned  Mine  Reclamation. 

C.  Relationship  of  the  Coal  Formation 
Fire  Control  Program  to  the  OSM  AML 
Program 

While  the  Department  of  the  Interior 
program  to  extinguish  or  control  coal 
outcrop  fires  predates  SMCRA  and  is 
not  funded  with  AML  monies,  it  and 
SMCRA’s  AML  program  are  interrelated. 
Often  the  same  people  are  responsible 
for  managing  both  the  coal  outcrop  fire 
and  the  AML  reclamation  programs. 
Funds  available  through  the  coal* 
outcrop  fire  program  may  be  used  to 
control  or  extinguish  fires  in  any  coal 
formatipn,  except  in  any  privately 
owned  operating  coal  mine,  but  funds 
available  through  the  AML  program  can 
only  be  used  to  control  or  extinguish 
fires  involving  eligible  abandoned  mine 
lands. 

III.  Discussion  of  Proposed  Rule 

A.  Organization 

The  regulatory  revisions  are  intended 
to  implement  the  requirements  of  the 
Act  of  August  31, 1954,  consistent  with 
the  purposes  stated  in  the  Act,  its 
legislative  history,  and  the  Secretary’s 
commitment  to  avoid  excessive  and 
burdensome  regulations.  The  proposed 
rules  would  implement  changes  to  the 
coal  formation  fire  control  program 
recently  enacted  as  part  of  the  Energy 
Policy  Act  of  1992, 102-486  (Oct.  24, 
1992). 

B.  Proposed  Rule 

Part  880  Mine  Fire  Control 

To  reflect  the  new  legislative 
provisions  in  the  Energy  Policy  Act  of 
1992  pertaining  to  coal  outcrop  fires, 
OSM  is  amending  Part  880  of  Chapter 
VII,  Subchapter  R.  Part  880  would  be 
renamed  "Mine  Fire  Control”  to  reflect 
the  greater  geographic  expanse  of  its 
pro\  isions.  The  Abandoned  Mine  Land 


Program  currently  has  23  States  with 
approved  programs  that  are  now  eligible 
to  participate  \mder  the  new  provisions. 
The  old  Title — Mine  Fire  Control, 
Appalachia — ^would  no  longer  be 
indicative  of  its  provisions.' OSM  is 
proposing  to  amend  the  authority 
section  to  include  The  Energy  Policy 
Act  of  1992,  Public  Law  102-486  and 
delete  Public  Law  95-87  (SMCRA),  as 
none  of  the  authority  for  the  coal 
formation  fire  control  program  comes 
fiom  SMCRA.  The  current  numbering 
system  used  in  part  880  is  not  consistent 
with  that  used  elsewhere  in  OSM 
regulations.  Therefore,  the  sections 
would  be  redesignated  as  follows: 


Existing 

Redesignated 

§880.2  . 

§880.5 

§880.3  . 

§880.11 

§880.4  . 

§880.12 

§880.5  . 

§880.13 

§880.6  . 

§880.14 

§880.7  . 

§880.15 

§880.8  . 

§880.16 

Section  880.2  (redesignated  880.5) 
would  be  modified  by  deleting  one 
definition,  modifying  another,  and 
adding  three  new  definitions.  Section 
880.2(c),  which  limited  States  to  only 
those  listed  in  section  403  of  the 
Appalachian  Regional  Development  Act 
of  1965,  would  1^  deleted  as  funds 
would  now  be  used  in  any  State  or  by 
Indian  tribes.  It  is  proposed  to  add 
definitions  for  Approved  abandoned 
mine  reclamation  program,  and  for  two 
terms  in  the  Act  of  August  31, 1954,  to 
relate  them  to  terms  in  SMCRA.  The  two 
terms  are  Operating  coal  mine  and 
Inactive  coal  mine. 

OSM  proposes  to  modify  §  880.3 
(redesignated  880.11)  to  include  the 
provision  in  the  Act  of  August  31, 1954, 
that  Federal  funds  cannot  be  used  to 
fund  projects  to  control  or  extinguish 
fires  in  coal  formations  in  privately 
owned  operating  coal  mines.  It  would 
also  be  amended  to  say  that  only 
projects  funded  by  the  Appalachian 
Regional  Development  Commission 
must  be  submitted  by  the  State  to  the 
Commission  and  receive  the  approval  of 
that  body.  This  Commission  has  not 
funded  such  projects  in  many  years. 

It  is  proposed  that  section  880.4 
(redesignated  880.12)  be  revised  to  state 
clearly  the  roles  of  OSM,  States/Indian 
tribes,  and  other  Fedeml  agencies  when 
extinguishing  or  controlling  coal 
formation  fires  under  the  authority  of 
these  regulations.  OSM  shall,  upon 
application  by  a  State/Indian  tribe  with 
an  approved  abandoned  mine 
reclamation  program,  enter  into  a 
cooperative  agreement  with  the  State/ 


Indian  tribe  to  control  or  extinguish 
fires  in  coal  formations.  OSM  would  be 
authorized  to  conduct  the  fire  control 
projects  in  those  States  and  with  those 
Indian  tribes  not  having  an  approved 
abandoned  mine  reclamation  program. 
However,  upon  application  by  such  a 
State/Indian  tribe,  OSM  may  enter  into 
a  cooperative  agreement  with  the  State/ 
Indian  tribe  to  fund  the  control  or 
extinguishment  of  fires  in  coal 
formations.  OSM  would  also  be 
authorized  to  conduct  the  fire  control 

Erojects  on  lands  owned  or  controlled 
y  t^e  United  States,  with  the 
cooperation  of  the  agency  having 
jurisdiction  thereof.  However,  upon 
application  by  another  Federal  agency 
having  jurisdiction  for  lands  owned  or 
controlled  by  the  United  States,  OSM 
may  enter  into  an  agreement  with  the 
other  Federal  agency  to  control  or 
extinguish  such  fires  in  coal  formations. 
Congress  did  not  provide  a  source  of 
funding  for  the  above  cooperative 
agreements  to  extinguish  or  control  coal 
formation  fires  in  the  Energy  Policy  Act 
of  1992.  Congress  may  appropriate 
funding  some  time  in  the  future.  OSM 
has  been  funding  a  very  small  coal 
formation  fire  control  program  to 
control  or  extinguish  such  fires  on  lands 
in  the  west.  This  program  is  not  funded 
with  AML  program  f^ds. 

The  Act  of  August  31, 1954,  requires 
that  if  a  coal  fire  is  in  an  inactive  coal 
mine  on  lands  not  owned  or  controlled 
by  the  United  States  or  any  of  its 
agencies,  except  where  such  project  is 
necessary  for  the  protection  of  lands  or 
other  property  owned  or  controlled  by 
the  United  States  or  any  of  its  agencies: 
(1)  the  State  or  the  person  owning  or 
controlling  such  lands  contribute  on  a 
matching  basis  50  percent  of  the  cost  of 
planning  and  executing  such  project;  or 
(2)  if  the  state  or  the  person  furnishes 
evidence  satisfactory  to  the  Secretary  of 
an  inability  immediately  to  make  the 
matching  contribution,  that  such  State 
or  person  pay  the  Government,  within 
such  time  as  the  Secretary  shall 
determine,  and  amount  equal  to  50 
percent  of  the  cost  of  planning  and 
executing  such  project.  The  ^ergy 
Policy  Act  of  1992  waived  this 
requirement  in  States  with  an  approved 
abandoned  mine  reclamation  program. 

OSM  proposes  to  remove 
subparagraph  (d)  of  §  880.4 
(redesimated  880.12),  which  stated  that 
none  of  the  funds  contributed  by  the 
Government  or  the  State  or  the  local 
authorities  shall  be  used  for  the 
purchase  of  sand,  clay,  stone,  or  other 
such  kinds  of  noncombustible  materials 
used  to  control  or  extin^ish  the  fire.  A 
,  review  of  the  pertinent  legislation  found 
no  such  restriction.  In  many  rases,  it 
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might  be  impossible  to  extinguish  or 
control  a  cod  fire  if  Federal  or  State 
funds  could  not  be  used  to  purchase 
sand.  clay,  stone,  chemical  foams,  or 
other  noncombustible  materials  used  to 
control  or  extinguish  the  fire. 

Most  of  §  880.5  (redesignated 
§  880.13).  Project  contracts,  contains 
guidance  relative  to  the  contracting 
procedures  to  be  followed  for  the 
extinguishment  or  control  of  coal 
formation  fires.  OSM  proposes  to 
remove  subparagraphs  (c)  and  (d) 
pertaining  to  contracts  as  none  of  the 
legislation  authorizing  this  program  set 
out  any  special  contracting 
requirements.  Normal  contracting 
procedures  for  Federally  funded 
contracts  as  set  out  in  OSM  Directive 
GMT  10.  "Federal  Assistance  Manual,” 
and  other  relevant  documents  are  to  be 
followed.  In  many  instances,  fire  control 
projects  must  be  initiated  quickly  to 
prevent  the  fire  from  becoming  much 
larger  or  to  control  quickly  a  threat  to 
public  health  and  sdety.  States  entering 
into  cooperative  agreements  with  OSM 
to  extinguish  or  control  coal  formation 
fires  may  need  to  use  more  eimedited 
contracting  procedures  than  those  uised 
for  regular  AML  projects.  States 
managing  their  emergency  AML 
programs  have  often  had  to  develop 
more  expedited  contracting  procedures. 
Sometimes  new  legislation  has  been 
required  to  do  so. 

It  is  also  proposed  to  change  the  title 
of  §  880.5  (redesignated  880.13)  to 
"Project  implementation.” 
Subparagraphs  (a)  aifd  (b)  would 
establish  responsibilities  for 
implementing  projects  to  extinguish  or 
control  coal  formation  fires  in  States 
having  an  approved  abandoned  mine 
land  program  and  in  other  States  or  on 
Federal  Iwds. 

OSM  proposes  to  modify  §  880.6 
(redesignated  880.14)  to  recognize  that, 
while  some  projects  to  extinguish  or 
control  coal  formation  fires  may  be 
implemented  by  OSM.  others  may  be 
implemented  by  States  or  another 
Federal  agency. 

Finally,  subsection  880.7 
(redesignated  880.15)  would  be 
amend^  to  acknowledge  that  private 
parties  may,  when  appropriate,  be 
providing  assistance. 

IV.  Procedural  Matters 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  informaticm  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

Executive  Order  12B66 

This  rule  has  been  reviewed  under 
Executive  Order  12866. 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq.,  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntimber  of  small  entities. 

The  proposed  rule  facilitates  voluntary 
cooperative  agreements  between  OSM 
and  States  for  the  purpose  of 
extinguishing  fires  in  coal  formation 
outcrops. 

Author 

The  principal  author  of  this  rule  is 
Thomas  E.  Browne,  Division  of 
Abandoned  Mine  Land  Reclamation. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1951  Constitution 
Avenue,  NW.,  Washington,  DC  20240; 
Telephone:  202-208-2661. 

National  Environmental  Policy  Act 

OSM  has  prepared  a  draft 
environmental  assessment  (EA)  and  has 
made  a  tentative  finding  that  the 
proposed  rule  would  not  significantly 
afiect  the  quality  of  the  human 
environment  \mder  section  102(2)(C)  of 
NEPA,  42  U.S.C.  4332(2MC).  It  is 
anticipated  that  a  Finding  of  No 
Significant  Impact  will  be  approved  for 
the  final  rule  in  accordance  with  OSM 

grocedures  under  NEPA.  The  EA  is  on 
le  in  the  OSM  Administrative  Record 
at  the  address  specified  previously  (see 
ADDRESSES).  An  EA  will  be  completed 
on  the  final  rule  and  a  finding  made  on 
the  significance  of  any  resulting  impacts 
prior  to  promulgation  of  the  final  rule. 

Executive  Order  12778  on  Civil  Justice 
Reform 

This  proposed  rule  has  been  reviewed 
imdSr  ^  applicable  standards  of 
section  2(b)|2)  of  Executive  Order 
12778,  Civil  Justice  Reform  (56  FR  . 
55195).  In  general,  the  requirements  of 
section  2(b)(2)  of  l^ecutive  Order  12778 
are  covered  by  the  preamble  discussion 
of  this  propo^  rule.  Additional 
remarks  follow  concerning  individual 
elements  of  the  Executive  Order. 

A.  What  is  the  preemptive  effect,  if 
an^to  be  given  to  the  regulation? 

This  rule  will  have  no  preemptive 
effect  on  State/Tribal  laws  or 
re^laticms. 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified? 

This  rule  modifies  the  AML  program 
regulations  pursuant  to  the  Act  of 
Aug^t  31, 1954  (30  U.S.C  551-558); 
section  205(aK2)  of  the  Appaladiian 
Regional  Dwelopment  Act  of  1965  (Pub. 
L.  89-4, 79  Stat  5),  and  the  Energy  . 
Policy  Act  of  1992,  Public  Law  102-486. 


as  described  herein,  and  is  not  intended 
to  modify  the  rules  or  provisions  of  any 
other  Federal  statute.  The  preceding 
discussion  of  this  rule  specifies  the 
Federal  regulatory  pro  visions  that  are 
affected  by  this  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  the  Act  of 
August  31, 1954  and  the  Energy  Policy 
Act  of  1992. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  the 
proposed  revision.  Prior  to  any  judicial 
challenge  to  the  application  of  the 
revision,  however,  administrative 
procedures  must  be  exhausted. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  that  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  880.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order. 

As  of  the  date  of  publication  in  the 
Federal  Register,  the  Attorney  General 
has  not  issued  any  guidance  on  this 
requirement. 

List  of  Subjects  in  30  CFR  Part  880 

Appalachia,  Fire  control  or 
extinguishment.  Government  contracts, 
Grant  programs — Natural  Resources, 
Mine  safety  and  health. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Part  880  as  set  forth  below: 
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Dated:  October  15, 1993. 

Bob  Armstrong, 

Assistant  Secretary — Land  and  Minerals 
Management. 

CHAPTER  VB-OFFICE  OF  SURFACE 
MINING  RECLAMATION  AND 
ENFORCEMENT,  DEPARTMENT  OF  THE 
INTERIOR 

SUBCHAPTER  R— ABANDONED  MINE 
LAND  RECLAMATION 

1.  The  Title  of  Part  880  is  revised  to 
read  as  follows: 

PART  880— MINE  FIRE  CONTROL 

2.  The  authority  citation  for  part  880 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  551-558  and  40 
U.S.C.  App.  205. 

3.  Sections  880.2  through  880.8  are 
redesignated  as  follows: 


OkJ  section 

New  section 

880.2 . 

880.5 

880.3 . 

880.11 

880.4 . .'. . 

880.12 

880.5 . 

880.13 

880.6 . 

880.14 

880.7 . . . 

880.15 

880.8 . 

880.16 

4.  Section  880.1  is  revised  to  read  as 

follows:  » 

§880.1  Scope, 

Projects  for  the  control  or 
extinguishment  of  outcrop  or 
underground  fires  in  coal  formations 
under  the  authority  of  the  Act  of  August 
31.  1954  (30  U.S.C.  551-558);  section 
205(a)(2)  of  the  Appalachian  Regional 
Development  Act  of  1965  (Pub.  L.  89- 
4,  79  Stat.  5),  and  the  Energy  Policy  Act 
of  1992  (Pub.  L.  102-486). 

5.  Section  880.5  is  amended  by 
removing  definition  (c);  by 
redesignating  definition  (d)  and  (c)  and 
revising  it;  and  adding  new  definitions 

(d),  (e),  and  (f)  to  read  as  follows: 

§880.5  Definitions. 

*  *  *  *  H 

(c)  Local  authorities  means  the  State 
or  local  governmental  bodies  organized 
and  existing  under  the  authority  of  State 
laws  including  but  not  limited  to  a 
county,  city,  township,  town,  or 
borough; 

(d)  Approved  abandoned  mine 
reclamation  program  means  a  program 
meeting  the  requirements  defined  in 
Section  405  of  PL  95-87; 

(e)  Operating  coal  mine  means  a  coal 
mine  for  which  the  regulatory  authority 
has  not  terminated  its  jurisdiction  as  set 
out  under  30  CFR  700.11(d)(1); 

(f)  Inactive  coal  mine  means  a  coal 
mine  for  which  the  regulatory  authority 


has  terminated  its  jurisdiction  as  set  out 
under  30  CFR  700.11(d)(1). 

6.  Section  880.11  is  revised  to  read  as 
follows: 

§  880.1 1  Qualifications  of  proiacts. 

The  purpose  of  all  proj^s  to  control 
or  extinguish  fires  in  coal  formations 
must  be,  the  Secretary’s  judgment,  to 
prevent  injury  and  loss  of  life,  protect 
public  health,  conserve  natural  ‘ 
resoiirces,  or  protect  public  and  private 
property.  Federal  funds  cannot  used 
to  fimd  projects  to  control  or  extinguish 
fires  in  coal  formations  in  privately 
owned  operating  coal  mines.  Further, 
any  such  cooperative  agreement  that  is 
entered  into  under  the  Energy  Policy 
Act  of  1992  with  an  AML  State  eligible 
to  receive  funds  &om  the  Appalachian 
Regional  Development  Commission  is 
not  subject  to  review  by  that 
Commission. 

7.  Section  880.12  is  amended  by 
removing  paragraph  (d)  and  revising 
paragraphs  (a),  (b)  and  (c)  to  read  as 
follows: 

§  880.1 2  Cooperative  agreemertts. 

(a)  OSM  shall,  upon  application  by  a 
State  or  Indian  trilm  with  an  approved 
abandoned  mine  reclamation  program, 
enter  into  a  cooperative  agreement  with 
the  State  or  Indian  tribe  to  control  or 
extinguish  fires  in  coal  informations. 

(b)  OSM  is  authorized  to  conduct  coal 
formation  fire  control  projects  with 
States/Indian  tribes  not  having  an 
approved  abandoned  mine  reclamation 
program.  However,  upon  application  by 
such  a  State/Indian  tribe,  OSM  may 
enter  into  a  cooperative  agreement  with 
the  State/Indian  tribe  and  the  local 
authorities  to  control  or  extinguish  fires 
in  coal  formations.  OSM  shall  require  in 
connection  with  any  project  for  the 
control  or  extinguishment  of  fires  in  any 
inactive  coal  mine  on  lands  not  owned 
or  controlled  by  the  United  States  or  any 
of  its  agencies,  except  where  such 
project  is  necessary  for  the  protection  of 
lands  or  other  property  owned  or 
controlled  by  the  United  States  or  a^ 
of  its  agencies  in  a  such  a  State:  (1)  That 
the  State  or  the  person  owning  or 
controlling  such  lands  contribute  on  a 
matching  basis  50  percent  of  the  cost  of 
planning  and  executing  such  project,  or 
(2)  if  su^  State  or  person  furnishes 
evidence  satisfactory  to  the  Secretary  of 
an  inabihty  immediately  to  make  the 
matching  contribution  herein  provided 
for,  that  such  State  or  person  pay  the 
Government,  within  such  time  as  the 
Secretary  shall  determine,  an  amount 
equal  to  50  percent  of  the  cost  of 
planning  and  executing  such  project.  If 
the  project  is  funded  by  the 
Appalachian  Regional  Commission,  the' 


Federal  share  may  be  less  than  but  shall 
not  exceed  75  percent  of  the  cost  of  the 
project. 

(c)  OSM  is  authorized  to  conduct  fire 
control  projects  on  lands  owned  or 
controlled  by  the  United  States. 

However,  upon  application  by  another 
Federal  agency  having  jurisdiction  for 
lands  owned  or  controlled  by  the  United 
States,  OSM  may  enter  into  an 
agreement  with  the  other  Federal  agency 
to  control  or  extinguish  fires  in  coal 
formations.  There  are  no  cost  sharing 
requirements. 

8.  Section  880.13  is  revised  by 
changing  the  title  to  “Project 
implementation,”  removing  paragraphs 
(c)  and  (d),  and  revising  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§880.13  Project  bnplementation. 

(a)  Under  cooperative  agreements 
with  States  having  an  approved  AML 
reclamation  plan: 

(1)  States  will  design,  plan,  and 
engineer  a  method  of  operation  for 
control  or  extinguishment  of  the  outcrop 
or  underCToimd  mine  fire,  and  will 
execute  the  project  through  a  project 
contract,  or,  if  the  work  is  to  Iw  done  in 
phases,  a  series  of  project  contracts. 

(2)  If  OSM  assistance  is  required, 

OSM  will  be  reimbursed  by  the  State  for 
all  costs  incurred  including  OSM 
enmloyees’  time. 

(b)  In  States  not  having  an  approved 
AML  reclamation  plan  and  on  Federal 
lands,  OSM  has  the  authority  to  design, 
plan,  and  engineer  a  method  of 
operation  for  control  or  extinguishment 
of  the  outcrop  or  imderground  mine  fire, 
and  will  execute  the  project  through  a 
project  contract,  or,  if  the  work  is  to  be 
done  in  phases,  a  series  of  project 
contracts.  OSM,  may,  at  its  discretion, 
delegate  authority  to  perform  this  work 
to  States  or  other  Federal  agencies. 

9.  Section  880.14  has  been  revised  to 
read  as  follows: 

§  880.1 4  Administration  of  contributions. 

Financial  contributions  made  by  a 
State,  local  authorities,  or  another 
Federal  agency  will  be  deposited  in 
trust  in  the  Treasury  of  the  United 
States  for  withdrawal  by  OSM  and 
expenditure  by  the  organization 
executing  the  project  (OSM,  a  State,  or 
another  Federal  agency)  pursuant  to  the 
cooperative  agreement  and  as  necessary 
in  performance  of  the  project  work. 
Withdrawals  and  expenditures  from  the 
trust  fund  will  be  made  only  for  costs 
connected  with  the  project.  Any  part  of 
the  money  contributed  by  a  State,  local 
authority,  or  another  Federal  agency  for 
an  individual  project  that  remains 
unexpended  upon  the  completion  or 
termination  of  projection  will  be 


returned  to  the  State,  local  authmity,  or 
other  Federal  agency. 

10.  Section  880.15  is  amended  by 
revising  the  section  heeding;  by  revising 
the  introductory  naragranh;  and  by 
revising  paragra{^  (a),  and  (g)  to 
readas  f^ows: 

S880.15  Asaietanoe  by  Stataa,  local 
auttKKMes,  and  private  partioa. 

State,  local  authorities,  or  private 
parties,  as  may  be  appropriate  in  each 
particular  project,  and  without  cost  or 
charge  to  project  costs  may: 


(a)  Provide  assistance  in  planning  and 
engineering  the  project  as  requested  by 
the  organization  executing  the  project; 

(b)  Furnish  best  available  information, 
data,  and  maps  on  the  location  of  the 
project  and  tha  location  of  water,  sewer, 
and  povrer  lines  within  the  project  area, 
and  maps  or  plats  showing  properties 
and  lands  on  whidi  releases,  (xmsents, 
or  rights  or  interests  in  lands  have  been 
obtabied; 

*  •  *  •  • 


(g)  Furnished  noncombustible 
materials  suitable  for  implementing  the 
planned  fire  control  vrork.  lliis  material 
may  be  waste  or  borrow  material 
obtained  at  the  site  or  brought  in  horn 
off  site. 

*  •  •  *  • 
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Federal  Emergency 
Management  Agency 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List;  Notice 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration.  FEMA. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  nationm  master  list  of  places 
of  public  accommodations  whicm  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  January  26, 1994. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,  Wa^ngton,  DC 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplementary  Information  below. 

FOR  FWmiER  INFORMATION  CONTACT: 
Larry  Maniskin,  Office  of  Fire 
Prevention  and  Arson  Control,  United 
States  Fire  Administration,  Federal 
Emergency  Management  Agency, 
National  Emergency  Training  Center, 
16825  South  ^ton  Avenue, 


Emmitsburg,  MD  21727,  (301)  447- 
1141. 

SUPPLEMENTARY  MFORMATION:  Acting 
imder  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  afiecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Raster  on  Tuesday,  November  24, 
1992, 57  FR  55314,  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31, 
1993.  If  the  published  list  is  unavailable 
to  you,  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  “Additions;” 


“Gsrrections/changes;”  and 
"Deletions.”  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following; 

“Additions”  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

“Corrections/changes”  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

“Deletions”  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  December  21, 1993. 

John  P.  Carey, 

General  Counsel. 


Hotel  and  Motel  Fire  Safety  Act  National  Master  List  12/17/93  Update 


Property  Name 


PO  Box/Rt.  No  artd  Street  Ad¬ 
dress 


City 


State/Zip 


Telephone 


ADDITIONS 


AZ 

LA  QUINTA  INN  #4908  . 

CA 

RAMADA  MAINQATE— ANAHEIM  . 

BEST  WESTERN  TROPICS  MOTOR 
HOTEL. 

RAMADA  INN . 

RED  UON/REDDINQ . 

HORTON  GRAND  HOTEL . 

BEST  WESTERN  ROYAL  OAK  MOTOR 
HOTEL 
CT 

RAMADA  INN  CAPITOL  HILL  . 

CLARION  HOTEL  . 

HOLIDAY  INN— EAST  . 

HOWARD  JOHNSON  LODGE . 

HOUDAY  INN-NEW  HAVEN . 

HOUDAY  INN-NORTH  HAVEN  . 

WOODSTOCK  CONFERENCE  CENTER  .... 

HOWARD  JOHNSON  LODGE . 

RAMADA  INNWETHERSFIELD  . 

BUDGETEL  INN . . . 

GA 

RAMADA  INN  ALBANY  . 

BUDGETEL  INN  LENOX  . 

DAYS  INN  NORTHLAKE  . 

HOUDAY  INN  CENTRAL  ATLANTA . 


2510  W.  GREENWAY  ROAD 


PHOENIX 


1460  S.  HARBOR  BLVD. 
9274  E.  HOBSON  WY. ... 


ANAHEIM 
BLYTHE  .. 


825  EAST  F  ST . 

1830  HILLTOP  DR. 

311  ISLAND  AVE . 

214  MADONNA  RD . 


OAKDALE  . 

REDDING  . 

SAN  DIEGO . 

SAN  LUIS  OBISPO  ... 


440  ASYLUM  ST . . 

5  CONSTITUTION  PLAZA  . 

363  ROBERTS  STREET . 

1052  BOSTON  POST  RD . 

30  WHALLEY  AVENUE . 

201  WASHINGTON  AVE . 

ROUTE  169  . 

2636  SOUTH  MAIN  STREET  ... 
1330  SILAS  DEANE  HIGHWAY 
64  ELLA  GRASSO  TURNPIKE 


HARTFORD  . 

HARTFORD  . 

HARTFORD  . 

MILFORD . 

NEW  HAVEN . 

NORTH  HAVEN  . 

SOUTH  WOOD- 
STOCK. 

WATERBURY  . 

WETHERSFIELD . 

WINDSOR  LOCKS  .... 


2505  NORTH  SLAPPEY  BLVD. 

2535  CHANTILLY  DRIVE . 

2158  RANCHWOOD  DR . 

418  ARMOUR  DP  . 


ALBANY  .. 
ATLANTA 
ATLANTA 
ATLANTA 


AZ  85023 

CA  92802 
CA  92225 

CA  95361 
CA  96001 
CA  92101 
CA  93405 


CT  06103 
CT  06103 
CT  06108 
CT  06460 
CT  06511 
CT  06473 
CT  06281 

CT  06706 
CT  06109 
CT  06096 

GA  31701-1095 
GA  30324 
GA  30345 
GA  30324 


602-993-0800 

714-772-6777 

619-922-5101 

209-847-8181 

916-221-8700 

619-544-1836 

805-544-4410 


203-246-6591 

208-278-2000 

203-528-9611 

203-878-4611 

203-777-6221 

203-239-4225 


203-756-7961 

203-563-2311 

203-623-3336 

912-883-3211 

404-321-0999 

404-934-6000 

404-873-4661 


68501 


HI 
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Hotel  and  Motel  Fire  Safety  Act  Natkxal  Master  List  12/17/93  Update— Continoed 


Property  Name 


stouffer  concourse  hotel 


BUOGETEL  INN  BRUNSWICK  . 
RAMADA  INN  BRUNSWICK 
DAYS  INN  GWINNETT  PLACE 

glennville  inn _ 

BUOGETEL  INN  ROSWELL  ..... 


HOWARD  JOHNSON  CUMBERLAND 


EWA  KAI  APARTMENT  HOTEL . . 

HANALEJ  BAY  RESORT . . 

ASTON  WAIKIKI  BEACH  TOWER  . . 

ASTON  WAIKIKI  BEACHSIDE  MOTEL  . 

BREAKERS  HOTEL . . . 

EXECUTIVE  CENTRE  HOTEL . 

HAWAM  POLO  INN  . . . . . 

HAWAII  POLO  INN  . - . 

HAWArtANA  HOTEL  CORPORATION  . 

HOUDAY  INN  HONOLULU  INTER¬ 
NATIONAL  AIRPORT. 

MARINE  SURF  WAIKIKI . . . 

OUTRIGGER  ALA  WAl  TOWER . 

SHERATON  PRINCESS  KAIULANI  HOTEL 

WAIKIKI  PARC  HOTEL . . . 

WAIKIKI  ROYAL  SUITES . . . 

ALANA  WAKIKI  HOTEL . . . 

ASTON  KONA  BY  THE  SEA . . 

KONA  VILLAGE  RESORT  _ _ _ 

ASTON  KAUAI  BEACHBOY  . . 

COCO  PALMS  RESORT  . 

HOTEL  CORAL  REEF  . . . 

PLANTATION  HALE  . . - . 

MAUI  SUN  HOTEL . . . 

ASTON  MAUI  LU  RESORT  . 

ASTON  MAUI  VISTA  . . . 

MAUNA  KEA  BEACH  HOTEL  . 

MAUNA  LANI  BAY  HOTEL  &  BUNGALOWS 

COLONY’S  POlPU  KAI  RESORT . 

ASTON  MAUI  PARK  . 


COLONY’S  NAPILI  SHORES  RESORT  ... 

SHERATON  MAUI  HOTEL  . . 

THE  WHALER  ON  KAANAPAU  BEACH  . 
ASTON  KAANAPAU  SHORES  RESORT 
THE  LODGE  AT  KOELE . 


ASTON  KAUAI  BEACH  VILLAS  . 

OUTRIGGER  KAUAI  BEACH  . . 

KALUAKOI  HOTEL  AND  GOLF  CLUB 


SHERATON  MAKAHA  RESORT  AND 
COUNTRY  CLUB. 

HYATT  REGENCY  WAIKOLOA  . . 

MAUI  INTECONTINENTAL  RESORT . 

PALMS  AT  WAILEA  RESORT . . 

KAUAI  RESORT  HOTEL . . 

IHILANI  RESORT  AND  SPA,._ . . 


>N 


ANDERSON  COMFORT  INN  . . 

AUBURN  INN  . . . . 

ECONO  LODGE . 

ECONO  LODGE . . . 

SUPER  8  MOTEL  . 

HOUDAY  INN  EXPRESS  NORTHEAST 


CARLTON  LODGE  GOSHEN  . 

EMBASSY  SUITES  DOWNTOWN  INDIAN 
APOUS. 

QUALRY  INN  EAST _ _ _ 

WYNDMAM  INDIANAPOLIS _ 


PO  Box/Rt  No  and  Street  Ad¬ 
dress 

City 

Stata/Zip 

Telephone 

#t  HARTSFIELD  CENTRE 

ATLANTA  . 

GA  30364 

404-209-0999 

PKWY.. 

105  TOURIST  DR . . 

BRUNSWICK . 

GA  31520 

GA  31523 

912-265-7725 

912-264-8611 

3241  GLYNN  AVE  _ 

BRUNSWICK . 

194fl  DAY  DR . 

DULUTH  .  . 

GA  30136 

404-476-121 1 

812  NORTH  MAIN  ST.  . . 

Ok  PNKA/I  IP 

GA  30427 

912-654-3407 

404-662-0200 

575  OLD  HOLCOMB  BFttOGE 

ROSWELL  . 

GA  30076 

RO.. 

2700  CURTIS  DR . . 

SMYRNA  . 

GA  30080 

404-436-4990 

61-161  KUHINA  ST.  _ 

EWA  BEACH,  OAHU 

HI  96706 

808-689-7946 

•aan  honoiki  rd . 

HANALEL  KAUAI 

HI  96714 

808-826-6522 
ana-  oyR  raty) 

2470  KALAKAUA  AVE  .  . 

HONOLULU.  OAHU  .. 
HONOLULU.  OAHU  .. 

HI  96815 

HI  96815 

2452  KALAKAUA  AVE . 

808-931-2100 

250  BEACHWALK  . 

HONOLULU.  OAHU  .. 

HI  96815 

808-923-3181 

1088  BISHOP  ST  _ 

HONOLULU,  OAHU  .. 

HI  96813 

1  808-639-3000 

1696  ALA  MOANA  BLVD _ 

HONOLULU,  OAHU  .. 

HI  96815 

:  808-949-0061 

1696  ALA  MOANA  BLVD  . 

HONOLULU.  OAHU  .. 

HI  96815 

808-949-0061 

260  BEACH  WALK  _ _ 

HONOLULU,  OAHU  .. 

HI  96815 

808-023-3811 

3401  N.  NIMIT2  HWY _ _ 

HONOLULU.  OAHU  .. 

HI  96819 

808-836-0661 

364  SEASIDE  AVE . . 

HONOLULU.  OAHU  .. 

HI  96815 

808-023-0277 

1700  ALA  MOANA  BLVD _ 

HONOLULU.  OAHU  .. 

;  HI  96815 

808-042-7722 

120  KAIULANI  AVE  . 

HONOLULU,  OAHU  .. 

HI  96815 

808-922-5811 

2233  HELUMOA  RD _ 

HONOLULU,  OAHU  . 

HI  96816 

808-921-7272 

255  BEACH  WALK . . . 

HONOLULU,  OAHU  .. 

^  HI  96815 

808-926-5641 

410  ALA  MOANA  BLVD _ 

HONOLULU,  OAHU  .. 

;  HI  96815' 

808-941-7275 

75-6106  ALII  DR  . . 

KAILUA  KONA 

1  KH  96740 

808-327-2300 

POBOX  1299  . . 

KAILUA  KONA . 

1  HI  96745 

808-325-5556 

4..4R4KllHinHWY  . 

KAPAA,  KAUAI 

Ht  96746 

808-823-0916 

4-241  KUHIO  HWY . 

KAPAA,  KAUAI . 

Ht 96746 

808-823-0760 

l.dtaKliHIO  HWY 

.  KAPAA!  KAUAI 

HI  96746 

808-822-4481 

484  KUhNO  HWY . 

KAPAA!  KAUAI . 

HI  96746 

808-822-4941 

IT.qPUPOART  . 

j  KIHO  . . 

HI  96753 

808-875-9000 

575  S.  KIHEI  RD  . 

S  KIHEI,  MAUf  . 

HI  96753 

808-879-5881 

2191  S.  KIHEI  RD . . . 

KIHB’  MAUI  . 

HI  96753 

808-879-7966 

1  MAUNA  KEA  BEACH  OR  _... 

KOHALA _ 

HI  96743 

808-882-7222 

1  MAUNA  LANI  DR  . 

KOHALA . 

Ht 96743 

808-885-6622 

1941  POlPU  RD  _ _ 

kqioa . 

HI  96746 

808-742-9676 

3626  LOWER  HONDAPIILANI 

LAHAINA,  MAUI  . 

HI  96761 

808-669-6622 

1  HWY. 

5315  HONDAPIILANI  HWY . 

LAHAINA,  MAUI  . 

Ht 96761 

808-669-8061 

2606  KAANAPAU  PKWY  .  .. 

LAHAINA,  MAUI 

HI  96761 

808-661-0031 

2481  KAANAPALI  PKWY _ 

LAHAINA,  MAUI 

Ht  96761 

808-661-4861 

3445  HONDAPIILANI  HWY . 

LAHAINA,  MAUI  . 

HI  96761 

8(ffl-667-2211 

PO  BOX  774  1  KEOMOKU 

LANAI  CITY,  LANAI  .. 

HI  96763 

808-565-7300 

1  HWY. 

daan  kauai  rpaoh  dr 

lIHliP,  KAUAI  . 

HI  96766 

808-245-7711 

4331  KAUAI  BEACH  DR 

UHUE.  KAUAI  _ _ 

Hi  96766 

808-245-1955 

PO  BOX  1977  . . 

MAUNALOA 

MOLOKAI. 

HI  96770 

808-552-2555 

84-626  MAKAHA  VALLEY  RD 

WAIANEA,  OAHU . 

HI  96792 

808-695-9511 

HcqsROx  R.5no 

WAIKOLOA . 

Ht  96743 

808-885-1234 

3700  WAILEA  ALANUI  DR . 

WAILEA.  MAUI . 

Ht 96753 

808-879-1922 

3200  WAILEA  ALANUI  DR _ 

WAILEA,  MAUI  . 

HI  96753 

808-879-5800 

3-6920  KUHIO  HWY _ 

WAILUA.  KAUAI . 

Ht 96746 

808-245-3931 

92-1001  OLANI  ST _ 

WEST  OAHU.  OAHU 

Ht  96707 

808-679-0079 

920*5  P  .*5QTH.RT . . 

ANDERSON  . 

IN  46013 

317-644-4422 

99*5.  TOURING  DRIVP 

auburn .  ~ 

IN  46706 

219-925-6363 

4501  E.  THIRD  ST  . 

BLOOMINGTON 

IN  47401 

812-332-2141 

713  PLAZA  DR  . 

CHESTERTON  . . 

9446304 

219-929-4416 

1025  COREY  BLVD  .' . 

CRAWFORDSVILLE  . 

IN  46933 

317-364-9999 

9790  N.  BY  NORTHEAST 

FISHER . 

IN  46038 

317-678-2000 

BLVD. 

ISRO  LINOOiNWAY  PA.RT 

GOSHEN  . 

IN  46526 

219-534-3133 

110  W.  WASHINGTON  ST _ 

INDIANAPOLIS _ 

IN  46204 

317-236-1800 

3525  N.  SHADELAND  AVE _ 

INOtANAPOUS _ 

IN  46226 

317-649-2222 

251  E  PENNSYLVANIA  PKWY 

INDIANAPOLIS . . 

IN  46280 

317-574-4600 

68502 
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Hotel  and  Motel  Fire  Safety  act  National  Master  List  12/17/93  Update— Continued 


Property  Name 


PO  Box/Rt.  No  arnt  Street  Ad¬ 
dress 


City 


State/Zip 


Telephorre 


I 


INDIANAPOUS  HILTON  . 

COMFORT  INN  . 

31  W.  OHIO  ST  . 

.699  F.(LC;FX  DR  . 

INDIANAPOLIS . 

KOKOMO . 

KOKOMO  COMFORT  INN . 

.699  F.6.<;FX  DRIVF 

KOKOMO . 

RPn  ROOF  INN  . 

4201  STATE  RT.  26  E 

LAFAYETTE  . 

RADISSON  HOTEL  AT  STAR  PLAZA  . 

800  EAST  81ST  AVE  . 

MERRILLVILLE  . 

RFR  ROOF  INN  . 

110  WEST  KIEFFER  RD 

MICHIGAN  CITY  . 

FOUR  SEASONS  MOTEL  . 

2400  W.  FOURTH  ST 

MT.  VERNON . 

MUNCIE  COMFORT  INN . 

4011  W  RFTHFl 

MUNCIE . 

HfM  inAY  INN  . 

3400  S.  MADISON  ST . 

MUNCIE . 

COMFORT  INN  AMISH  ACRES . 

1234  W.  MARKET  ST 

NAPPANEE  . 

HTX  IHAY  INN  RICHMONR 

4700  NATIONAL  ROAD  E 

RICHMOND  . 

SEYMOUR  HOLIDAY  INN  . 

2025  E.  TIPTON  ST  . 

SEYMOUR . 

RESIDENCE  INN  BY  MARRIOTT  SOUTH 

716  N.  NILES  AVE  . 

SOUTH  BEND  . 

BEND. 


IN  46204 
IN  46901 
IN  46901 
IN  47905 
IN  46410 
IN  46360 
IN  47620 
IN  47305 
IN  47302 
IN  46550 
IN  47374 
IN  47274 
IN  46617 


317-635-2000 

317-452-5050 

317-452-5050 

317-448-4671 

219-769-6311 

219-874-5251 

812-838-4821 

317-282-6666 

317-358-3031 

219-773-2011 

317-962-5551 

812-522-6767 

219-289-5555 


MA 

HOWARD  JOHNSON  . 

HOWARD  JOHNSON  HOTEL  . 

Ml 

CARLTON  LODGE  ADRIAN . 

HAMPTON  INN  . 

CARLTON  LODG5  BENTON  HARBOR . 

RED  ROOF  INN  . 

RADISSON  RIVERFRONT  HOTEL . 

RED  ROOF  INN  EAST  . 

RED  ROOF  INN  WEST  . 

WYNDHAM  NOVI . 

ECONO  LODGE . 

RED  ROOF  INN  . 

RADISSON  PLAZA  HOTEL  AT  TOWN 
CENTER. 

DRURY  INN  TROY  . 

MN 

HOLIDAY  INN  EXPRESS  . 

NJ 

HOJO  INN  . . . . 

SWAN  MOTEL  AND  EXECUTIVE  VILLAGE 

BENEDICT  MOTEL  AND  APARTMENTS  .... 

SHERATON  CROSSROADS  HOTEL  & 
TOWERS. 

NOVOTEL  HOTEL  PRINCETON  . 

NASSAU  INN  . 

CEDARS  MOTEL  . 

PA 

RESIDENCE  INN  BY  MARRIOTT— PHILA 
AIRPORT. 

HOLIDAY  INN  CITY  LINE— PHILADELPHIA 

RAMADA  HOTEL  ON  THE  SQUARE . 

VA 

QUALITY  HOTEL  ARLINGTON . 

RED  ROOF  INN  #106 . 

RAMADA  INN . 

WA 

RED  LION  ABERDEEN  . 

HOLIDAY  INN  EVERETT . 

HOLIDAY  INN  EXPRESS  VANCOUVER  . 

RED  LION  INN  YAKIMA  . 

WY 

SHILO  INN  CASPER  EVANSVILLE  . 

CORRECTIONS/CHANGES 

CT 

MANOR  HOUSE  . . 

CHESTERFIELD  COUNTRY  LODGE  . 

HI 

ASTON  HONOLULU  PRINCE  HOTEL . 

ASTON  INN  ON  THE  PARK . 

ASTON  ISLAND  COLONY  HOTEL  . 

ASTON  WAIKIKI  SUNSET  HOTEL  . 


575  COWWIONWEALTH  AVE  ... 
187  CHELMSFORD  ST . 

1629  W.  MAUMEE  . 

1561  N.  OPDYKE  RD . 

1592  MALL  DR  . 

1630  MALL  DR  .  . 

ONE  RIVERFRONT  CENTER 

WEST. 

3701  E.  CORK  ST . 

5425  W.  MICHIGAN  AVE . 

42100  CRESCENT  BLVD  . 

1858  US  131  S . 

2580  CROOKS  RD . 

1500  TOWN  CENTER  DR  . 

575  W.  BIG  BEAVER  RD . . 

1010  BANDANA  BLVD  W  . 

832  N.  BLACK  HORSE  PIKE  ... 
PO  BOX  1700  201-311  E 
EDGAR  RD. 

PO  BOX  1700  401  W.  EDGAR 
RD. 

CROSSROADS  CORPORATE 
CENTER. 

100  INDEPENDENCE  WAY . 

10  PALMER  SO . 

1622^0UTE  9  . 

4630  ISLAND  AVENUE . 

4100  PRESIDENTIAL  BLVD  .... 
20  PUBLIC  SQUARE  . 

1200  N.  COURTHOUSE  ROAD 

100  GRESHAMWOOD  PLACE 

1500  EASTRIDGE  ROAD  . 

521  W.  WISHKAH  . 

101  128TH  ST.  SE  . 

9107  NE  VANCOUVER . 

818  N.  FIRST  ST . 

PO  BOX  246  . 


PO  BOX  447  MAPLE  AVE . 

RT  85.  1596  HARTFORD  RD. 

415  NAHUA  ST . 

1920  ALA  MOANA  BLVD . 

445  SEASIDE  AVE . 

229  PAOAKALANI  AVE . 


BOSTON . 

CHELMSFORD . 

ADRIAN  . 

AUBURN  HILLS  . 

BENTON  HARBOR  ... 
BENTON  HARBOR  ... 
FLINT . 

KALAMAZOO  . 

KALAMAZOO  . 

NOVI  . ....’ . 

PETOSKEY  . 

ROCHESTER  HILLS  . 
SOUTHFIELD . . . 

TROY . 

ST.  PAUL . 

BLACKWOOD  . 

LINDEN . 

LINDEN  . 

MAHWAH  . 

PRINCETON . 

PRINCETON'. . 

TOMS  RIVER  . 

PHILADELPHIA . 

PHILADELPHIA . 

WILKES-BARRE . 

ARLINGTON . 

RICHMOND  . 

RICHMOND . 

ABERDEEN  . 

EVERETT  . 

VANCOUVER  . 

YAKIMA  . 

EVANSVILLE . 


NORFOLK  . 

OAKDALE .  . 

HONOLULU,  OAHU  . 
HONOLULU,  OAHU  . 
HONOLULU.  OAHU  . 
HONOLULU.  OAHU  . 


MA  02215 
MA  01824 

Ml  49221 
Ml  48326 
Ml  49022 
Ml  49022 
Ml  48502 

Ml  49001 
Ml  49009 
Ml  48375 
Ml  49770 
Ml  48309 
Ml  48075 

Ml  48084 

MN  55108 

NJ  08012 
NJ  07036 

NJ  07036 

NJ  07495 

NJ  08822 
NJ -08542 
NJ  08755 

PA  19153 

PA  19131 
PA  18702 

VA  22201-0000 
VA  23225-0000 
VA  23229-0000 

WA  98520 
WA  98208 
WA  98662 
WA  98901 

WY  82636 


CT  06058 
CT  06370 

HI  96815 
HI  96815 
HI  96815 
HI  96815 


617-267-3100 

508-256-7511 

317-263-7000 

313-370-0044 

616-925-3000 

616-927-2484 

313-239-1234 

616-382-6350 

616-375-7400 

313-344-8800 

616-348-3324 

313-853-6400 

313-827-^000 

313-528-3330 

612-647-1637 

609-228-4040 

908-862-4500 

908-862-7700 

201-529-1660 

609-520-1200 

609-921-7500 

908-349-3557 

215-492-1611 

215-477-0200 

717-824-7100 

703-524-^000 

804-745-0600 

804-285-9061 

206-532-5210 

206-745-2555 

206-253-5000 

509-453-0391 

307-641-6565 


203-542-5690 

203-442-0039 

808-922-1616 
808-946-8355 
808-923-2345 
808-922-051 1 


68503 
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Property  Name 


PO  Box/Rt  No  and  Street  Ad¬ 
dress  I 


City 

State/Zip 

Telephone 

HONOLULU.  OAHU  .. 

HI  96819  . 

808-836-3636 

HONOLULU.  OAHU  .. 

HI  96815 

808-023-9805 

HONOLULU.  OAHU  .. 

HI  96815 

808-94&-7384 

HONOLULU.  OAHU  .. 

HI  96815 

808-923-0777 

HONOLULU,  OAHU  .. 

HI  96815 

808-922-3111 

KAUAI  . . 

HI  96766 

808-245-5050 

WAILEA.  MAUI . 

HI  96753 

808-874-8000 

WAILEA,  MAUI . 

HI  96753 

808-875-1234 

WAILEA,  MAUI  . 

HI  96753 

808- 

WAILEA,  MAUI . 

HI  96753 

808-878-1922 

EVANSVILLE  . . 

IN  47711 

812-425-1092 

FORT  WAYNE . 

IN  46809 

219-747-9171 

INDIANAPOLIS . 

IN  46227 

317-788-3100 

MICHIGAN  CITY  ....... 

IN  46360 

219-879-0311 

PHILADELPHIA . 

PA  19106 

215-627-7900 

NATURAL  BRIDGE  ... 

VA  24578-0057 

703-291-2121 

KILUNGTON  . 

VT  05751 

800-451-6108 

BLOOMINGTON . 

IN  47401 

812-332-2141 

CHESTERTON  . . 

IN  46304 

219-929-4416 

INDIANAPOLIS _ 

IN  46204 

317-635-2000 

SOUTH  BEND . 

IN  46601 

219-289-5555 

IN 

PA 

VA 

VT 

IN 


BEST  WESTERN  PLAZA  HOTEL  . 

COLONY’S  PACIFIC  MONARCH  . 

OUTRIGGER  ALA  WAI  TERRACE  . 

PLEASANT  HOLIDAY  ISLE  HOTEL . 

SHERATON  MOANA  SURFRIDER  . 

THE  WESTIN  KAUAI  . 

FOUR  SEASONS  RESORT . 

GRAND  WAILEA  RESORT  AND  SPA  . . 

KEA  LANI  HOTEL  SUITES  AND  VILLAS  .... 
MAUI  INTERCONTINENTAL  RESORT . 

HOWARD  JOHNSON  . 

AIRPORT  QUALITY  INN . 

HOLIDAY  INN  EXPRESS  SOUTH  KEY 
STONE. 

HOLIDAY  INN  OF  MICHIGAN  CITY . 

COMFORT  INN  PENN’S  LANDING  . 

NATURAL  BRIDGE  OF  VIRGINIA  INC  . 

CORTINA  INN . . 

DELETIONS 

ECONO  LODGE . . . 

ECONO  LODGE  HOTEL  .  . 

HILTON  INDIANAPOUS . 

RESIDENCE  INN  . 


3253  N.  NIMITZ  HWY . 

142  ULUNIU  AVE . . . 

1684  ALA  MOANA  BLVD . 

270  LEWERS  ST . 

2365  KALAKAUA  AVE . 

KALAPAKI  BEACH  . . 

3900  WAILEA  ALANUI  DR . 

3850  WAILEA  ALANUI  DR . 

4100  WAILEA  ALANUI  DR . 

3700  WAILEA  ALANUI  DR . 

2508  US  HIGHWAY  41  . 

3939  FERGUSON  RD . 

3514  S.  KEYSTONE  AVE . 

5820  S.  FRANKUN  ST . 

100  N,  CHRISTOPHER  CO¬ 
LUMBUS  BL. 

P.O.  BOX  57.  U.S.  HIGHWAY 

11. 


RT.  4  KILUNGTON  RD. 


31  W.  OHIO  ST.  . . 
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936 . - . 

. 64374 

2- 

67801 

201-21- . 

..64380 

938..- . 

. 84151 

91 

201-22. _ 

-64389 

201*43- . - . 

..64389 

2S3- . 

. 66320 

PlOpOAAd 

3 

201-44.  _ 

..64388 

TOO _ _ 

63316 

201-30.  . . . 

A4.'iiia 

701 . - . 

705 . 

. 63318 

. -.63316 

stem 

RutoK 

42  CHI 

706 . 

. 63316 

RnifHiMd 

57 . . . 

...66297 

715 . - . 

. - . 63316 

60 . . 

...67346 

716 _ 

. . 63316 

40  CHI 

405 . 

...63626 

785 . 

_ 63316 

63878 

412 . . 

...67350 

625 . . 

_ 63316 

52.™ . 

.64155,  64157,  64156. 

413 . 

...67350 

•70  _ 

_ .63316 

414 

...63626 

an _ 

0*101,  0*0/0,  00^00,  D90<9U, 

65633,65034,66280,66262. 
66283, 66285, 66286, 67324. 

417,-. . . . 

906 _ _ 

_ .64210 

434 _ _ 

491 . 

PTOpOSAtf  RdlS9S 

...65126 

...63533 

014„  .  _ 

.64212. 65670 

934 _ 

_ \,^4S2% 

67320, 67330, 66036 
. . 64158 

950 _ 

31  CHI 

317 _ 

590 _ 

32  CHI 

95 _ 

706 . 


.65681 


_ 63529 

_ 64604 


2 . 

118. 


.63542 

.65956 


33  CHI 

1 . 65665 

3 . 67909 

66 . 64153 

80 . 65667 

100 . 66279 

110 . 65140.65285 

117 . 65668 

155 . 67988 


. 66287 

. . 67882 

Tol. _ 

. 65552 

n 

55.559 

81 _ 

.64161,  64490,  67334. 

68031 

82 _ 

. 65018 

fK 

. 65552 

M 

88 

. 64679 

93.- . 

. . 67441 

122 . 

. 67966 

123 . 

. 67966 

124 . 

. 67986 

144 . 

. 63890 

146 . 

. 63890 

180 . 

.63294,  64492,  64493, 
64495,64496,65554 

191 . 

. 66398 

99B 

. 64497 

300 . 

. 63531 

87.. .. 

413., 


...63909 

...65130 


. 

436— . 

. 65312 

440 . 

. 65312 

447 . 

43  CHI 

PiiMe  L«d  OrdarK 


.65312 


ITO . 

66279,  68305,  68306,  68307. 

68306 

334 . 

. 64383 

PiopoMd  RuIm: 

117 . 

.66321,66322.66323 

67745,68093 

156 . 

63544,  65683 

157 . 

. 65296,  65683 

165 . . 

. 65684 

166 . 

. 65686 

167 . 

. 65686 

34  CHI 

648 . 

. 65838 

PfOpOMd 

Rutaa: 

78 . 

. 65856 

99 . 

. 65296 

298 . 

. - . 65856 

366 . 

. 67383 

372 . 63496.  63500 

501 . 67966 

712 . 68310.  68317 

716 . 68311.68317 

721 . 63500 


7013 . 

. 64165 

7014 . 

64496 

701S . 

. . . 64499 

701«  . 

. 64499 

7017 . 

. 64692 

7018 . 

64692 

7019 . 

_ 64693 

7020 . 

.64166,  68462 

7021 . 

. 65130 

7022 . 

. 65936 

7023 . 

. 66299 

PrapoMd  RuIm: 

930 . 

-.65692 

am 

65693 

aip . 

.65693 

423 . 

428 . 

. 64277 

647 . 

36  CHI 


.63870 


51  . 65573 

52  _ 63316,  63545,  63547, 

63549, 64530, 65307, 65309, 
65573, 65686, 65688, 65891, 
65959, 66324, 66326, 66334. 
67383, 67748, 67754, 68094 

60  . 65573 

61  . 65573 

63  . 65768,66078,66336 

64  . 65573 

68 . 65311 

80  . 64213.  68343 

81  . 66334,  68094 

141 . 65622 

143 . 65622 

180 . 64536,  64538,  67759 

256 . 68353 

261....:. . 67389 


Group  3400 . 64919 

44  CHI 

64  . 63899,  67692 

65  . 69039,  68041,68043, 

68044 

67 . 68046,  68049 


.68101,68105 


67 . 

45  CHI 


1355 . 

..67912,  67939 

1356 . 

..67912,  67939 

1357 . 

. 67912 

1602 . 

. 65291 

PropoMd  RuIm: 
1370 . 

. 64920 

90 . 

83R98 

6 . 

6S141' 

430 . 

. 66078 

46CHI 

207 . 

. 64899 

292 . 

. 66900 

1 . - . 

. 65130 

206 . 

. 64899 

1220 . 

M916 

41  CHI 

16 . 

. 68164,  68274 

210 . 

AailQO 

Ch.  301.- 

A7BS0 

67 . 

65130,  65243 

216 . 

. 64899 

37  CHI 

101-38 

. 65288 

939 

. 64798 

218 . 

. 64899 

Ch.  Ill . 

_ 67690 

101-39 . 

. 63631.  65288 

585 . 

. . 64909 

IV 
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PrapoMd  RuIm: 


12 . 64278 

16 . 64278 

47  CFR  , 

0 . 68053 

1..- . 66299 

2  . 68053 

25 . 68053 

63  . . --- . 64167 

64  . .4. . 65669 

69 . 65669 

73 . 63295,  63296,  63536, 

65132, 65133, 65671, 65672, 
65673,66300 

76 . 64168,  67694,  68322 

80.- . 68061 

87 . 67895,  68061 

94 . 68061 

97 . ^.64384 

PropoMd  RuIm: 

3  . : _ 96373 

15 . 64541 

63 . 64280 

68 . 65153 

73 . 63318, 

63319,  63320,  63321,  63553, 
65155 

76 . 64541 

48  CFR 

232 . 64353 

501 . 64693 


509 . 

. 64693 

552 . 

. 64693 

9903 . 

. 65556 

Proposed  Ruiss: 

9 . 

. 63494 

15 . 

. 64824 

52 . 

.63492,  63494,  64826 

904 . 

. 63553 

917 . 

. 63553 

936 . 

. 63553 

939 . 

. 63556 

943 . 

. 63553 

952 . 

. 63553 

970 . 

. 63553 

49  CFR 

. 65824 

id . 

_ , . . 67696 

171 . 

. 66302 

199 . 

. 68194,  68258 

217 . 

. 68194,  68232 

219 . 

. 68194,  68232 

390 . 

. 67370 

391 . 

. 68194,  68220 

392 . 

. 67370 

541 — , 

. 63296 

544 . 

. 63299 

571 . 

.63302,  64168,  65673 

614 . 

. -.63442.  64374 

Proposed  Ruiss: 

192 . 

. . 68382 

391 . 

. 65634 

398 . 

. 64923 

571 _ 

-63321,  65156,  67909 

583 

. 63327 

659 . 

. 64856 

1105 . 

. 68383 

1121.-... 

. 68383 

1152 . 

Rfnm 

1181 . 

. 65695 

1182 . 

. 65695 

1186 . 

. 65695 

1188 . 

. 65695 

1312 . 

. 64717,  68108 

50  CFR 

17 . 

.  . J6068, 

68323,  68476,  68480 

20. . 

. 65656 

216 . 

. 63536,  65133 

625 . 

. 65134,  65936 

641 _ 

. 68325 

642 

. 68327 

661 . 

. 68063 

663 . 

. 64169 

672 . 

. 65556 

675 . 

. 65292,  65556 

685 . 

. 67699 

Proposed  Rules: 

17 . 

.63328,  63560,  64281, 

64828, 64927, 65097, 65325, 

65696,68383 

20 . 

. 63488 

36 . 

. 68012 

21 . 63488 

215  . 64285 

216  . 64285 

222 . 64285 

227 . 65961,68108 

285 . 67761 

301 . 67762 

611 . 64798 

625 . 64393 

630 . 67761.68109 

638 . -...65327 

641 . 68385 

650 . 63329 

672 . 64798 

675 . 65574,  68386 

678 . 67761 


UST  OF  PUBUC  LAWS 


Note:  The  list  of  Public  Laws 
for  the  first  session  of  the 
103d  Cortgress  has  been 
completed  and  will  resume 
when  bins  are  enacted  into 
law  (fciring  the  second  session 
of  the  103d  Cor)gress,  which 
convenes  on  January  25, 
1994. 

Last  List  December  23.  1993 
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cfr'checkust 


TMs  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
publisheds>eeidy.  it  is  arranged  in  the  order  of  CFRtWes,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
Mreek  and  which  is  now  available  kjr  sale  at  the  Government  Printing 

Office. 

A  checkkat  of  cumnt  CFR  volumes  comprising  a  compiets  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  Is  revised  montMy. 

The  ennual  rate  for  subscription  to  eH  revised  volumes  is  $775.00 
domestic,  $193.75  additional  for  foreign  making. 
k4al  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  AM  orders  must  be 
accompanied  by  ramittar>ce  (chedc.  money  order,  GPO  Deposit 
Account  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Deek.  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  pm  eastarn  Ime,  or  FAX  your  charge  orders 
10(202)812-2233. 


TWe 

Stock  Number 

Price 

RevWonOeto 

1, 2  (2  Reserved) _ 

.(869-019-00001-1)  ..._. 

$15.00 

Jon.  1, 1993 

3  (1992  Compiicfion 
and  Ports  100  and 
101) . 

.(869-019-00002-0) . 

17.00 

tJon.  1, 1993 

4 . . . 

(869-0194)0003-8) . 

5.50 

Jon.  1, 1993 

5  Paris: 

1-699  ..  . . . 

(8694)194)00064) _ 

21.00 

Jon.  1. 1993 

700-1199  . . 

(869-019-000054) _ 

17.00 

Jotv  i;  1993 

1200-€nd,  6  (6 
Reserved) . . 

.  (8694)194)0008-2) . 

21.00 

Jon.  1,1993 

7  Pens: 

0-26 _ 

.  (869-0194)0007-1) _ 

20.00 

Jon.  1, 1993 

27-45 . . . . 

.  (869-019-00008-9) _ 

13.00 

Jon.  1. 1993 

46-51  . . 

(869-019-00009-7) _ 

2000 

Jon.  1, 1993 

.  (8694)19-00010-1) _ 

^OO 

Jon.  li  1993 

53-209 . . 

.(869-019-00011-9) _ 

21.00 

Jon.  1. 1993 

210-299 : _ 

(8694)19-00012-^ 

3000 

Jon  1  1993 

300-399  . . 

.  (869-019-00013-5) _ 

15.00 

Joa  li  1993 

400-699 . 

.  (869-01900014-3) . 

17.00 

Jon.  1, 1993 

700-899 . 

.  (869-019-00015-1) . 

21.00 

Jon.  1, 1993 

900-999  . 

.  (869-019-00016-0) 

3300 

Jon.  1, 1993 

1000-1059  . . 

.  (869-019-0001 7-« _ 

2000 

Joa  i;  1993 

1060-1119  _ 

.  (8694)194)00184) _ 

1300 

Jon.  1,1993 

1120-1199  .. . 

.  (8694)19-000)94) _ 

11O0 

Jon.  1, 1993 

1200^1499  . . 

.  (869-019-00020-8) _ 

2700 

Jan.  1, 1993 

1506-1899  _ _ _ 

. (869-019-00021-6) . . 

17.00 

Joa  1. 1993 

1900-1939  . . 

.  (869-019-000224) _ 

13.00 

Joa  1, 1993 

1940-1949  _ 

.  (869-019-00023-2) _ 

27.00 

Joa  1. 1993 

1950-1999  . . . 

.  (8694)194)0024-1) _ 

32.n 

Joa  1. 1993 

2000-End  . . 

.  (869-019-00025-9) _ 

12.00 

Joa  1, 1993 

• . 

.  (869-019-00026-7) _ 

2000 

Joa  1, 1993 

•  Parts: 

1-199 . . . 

.  (8694)19-00027-5) _ 

27.00 

Jon.  1. 1993 

200-End . . 

..  (8694)19-00028-3) . 

21.00 

Jon.  1, 1993 

10  Parts: 

(K50 _ _ _ 

..  (869-0194)0029-1) _ 

29.00 

Joal,  1993 

51-199 . . 

..  (8694)19-00030-5) _ 

21.00 

Jon.  1, 1993 

200-399  . . . 

..  (8690194)0031-3} _ 

15.00 

Joa  1, 1993 

406499 . . . 

..  (869019-00032-1) _ 

20.00 

Joa  1. 1993 

StXKnd _ 

..  (86901900033-0) _ 

33.00 

Joal,  1993 

11  _ _ _ (86W)19-00034-8) _  13.00  Jort  1. 1993 


12Perts: 

1-199 _ (869-019-00035-6) _  1 1 JJO  Jon.  1, 1993 

200-219 _ (869-01900036-4) _ MW  Jon.  1. 1993 

220-299 . (869-019-00037-2)  26.00  Jon.  1. 1993 


300-499  . . (869^19-00038-1) _  2100  Jon.  1. 1993 

500-599  . . (869-019-00039-9) ......  WjOO  ion.  1. 1993 

600-Efld  . . . (869019-000492) _  2800  Jon.  1, 1993 

13  . . . (869-019-00041-1) _  2200  Jon.  1, 1993 


TWe 

Stock  Number 

Price 

RevieionOale 

14  Parte: 

1-59 . 

. (869-019^00042-9) . 

29.00 

Jon.  1. 1993 

60-139 . 

. (869-019-00043-7)  ...... 

26.00 

Jon.  1. 1993 

140-199  . 

. (869-019-00044-5) ..... 

12.00 

Jon.  1. 1993 

200-1199  . 

. (869-019-00045-3) . 

22.00 

Jon.  1, 1993 

1200-End . 

. (869^)19-00046-1) . 

1600 

Jon.  1, 1993 

15  Parts: 

0-299  . . 

. (869-019-00047-0) . 

14.00 

Jon.  1, 1993 

300-799  . 

. (869-019-00048-8) . 

25.00 

Joa  1, 1993 

800-End  . . 

_ (869-019-00049-6) _ 

19.00 

Jon.  1, 1993 

16  Parts: 

0-149  . . 

_ (869-019-00050^)) . 

7.00 

Jon.  1,  1993 

150-999  . 

. (869-019-00051-6) . 

1700 

Jan.  1,  1993 

1000-End . 

. (869-019-000524) . 

24.00 

Jon.  1, 1993 

ITPsrts: 

1-199  . . 

_ (869-019-00054-2) _ 

18.00 

Apt.  1, 1993 

200-239  . . 

_ (869-019-00055-1) _ 

23.00 

Jute  1.  1993 

240-End  . . 

_ (869-01940056-9) _ 

30.00 

June  1, 1993 

18  Parts: 

1-149  . 

. (86941940057-7) . 

16.00 

Apr.  1,  1993 

150-279  . . . 

_ (869419-00058-5) _ 

19.00 

Apt.  1, 1993 

280-399  . . 

_ (869419-00059-3) _ 

15.00 

Apt.  1, 1993 

40IHnd  . . . 

_ (869419-00060-7) _ 

10.00 

Apt.  1,  1993 

19  Parts: 

1-199 . . 

_ (869419-00061-5) _ 

35.00 

Apr.  1,  1993 

200-End  . . 

_ (869419-00062-3) _ 

11.00 

Apr.  1,  1993 

20  Parts: 

1-399  _ 

_ (869419-00063-1) . 

19.00 

Apt.  1,  1993 

400499 _ 

. (869419-00064-0) . 

31.00 

Apt.  1,  1993 

500-End . . . 

. (869419400654) . 

30.00 

Apt.  1, 1993 

21  Parts: 

1-99 . 

. (869419-000664) ..... 

15.00 

Apt.  1,  199.3 

100-169  . 

. (869419-000674) . 

21.00 

Apr.  1,  1993 

170-199  . 

. (869419-00068-2)  ..... 

20.00 

Apr.  1,  1993 

200-299  . . 

. (869419-00069-1) . 

6.00 

Apt.  1, 1993 

300499 . 

. (869419400704) . 

34.00 

Apt.  1,  1993 

500-599  . 

. (869419-00071-2) . 

21.00 

Apt.  1.  1993 

600-799  . . . 

_ (869419-00072-1) _ 

8.00 

Apt.  1.  1993 

800-1299  . . . 

_ (869419-00073-9) _ 

22.00 

.  Apt.  1,  1993 

1300-End . 

_ (869419-00074-7) _ 

12.00 

Apt.  1,  1993 

22  Parts: 

1-299  . . 

. (869419-0007S-5) _ 

30.00 

Apr.  1,  1993 

300-End  . . . 

_ (869419-00076-3) _ 

22.00 

Apr.  1,  1993 

23 . - . 

. . (86941940077-1) . 

21.00 

Apr.  1,  1993 

24  Parts: 

0-199  . 

. (869019-00078-0) . 

38.00 

Apt.  1,  1993 

200499  . . 

. (869419-00079-8) _ 

36.00 

Apr.  1,  1993 

500-699  . . . 

_ (869019-00060-1) _ 

17.00 

Apt.  1,  1993 

700-1699  . 

_ (86941900081-0) _ 

39.00 

Apt.  1,  1993 

1700-End . 

. (869019-00082-8) . 

15.00 

Apt.  1,  1993 

25 . . - 

_ (86941900083-6) _ 

31.00 

Apt.  1, 1993 

26  Parte: 

§§1J)-1-1.60  _ _ 

_ (86901900084-4) _ 

21.00 

Apt.  1,  1993 

§§1.61-1.169 . 

. (86941900085-2) . 

37.00 

Apt.  1,  1993 

§§  1.170-1  JOO  .... 

. (869019-00086-1) . 

23.00 

Apt.  1, 1993 

§§1401-1400  .... 

_ (869019-00087-9) _ 

2100 

Apr.  1,  1993 

§§1401-1440  .... 

_ (86941940088-7) _ 

31.00 

Apr.  1.  1993 

§§1441-1400  .... 

_ (869019000895)  _ 

2300 

Apt.  1.  1993 

§§1.501-)440  ... 

_ (86901900090-9) _ 

20  (X) 

Apr.  1. 1993 

§§1441-1450  ... 

_ (86901900091-7) 

2400 

Apr.  1,  1993 

§§1.851-1.907  ... 

_ (869019000924) _ 

2700 

Apr.  1,  1993 

J§  1.908-1.1000  . 

_ (86901900093-3) _ 

26.00 

Apr.  1.  199) 

§§1.1001-1.1400 

_ (86901900094-1) _ 

2200 

Apr.  L  199) 

§§  1.1401-End  ... 

_ (86901900095-0) _ 

3100 

Apt.  1,  199) 

7J3Q  . . . 

...  (869419000964) 

•  2300 

Apr.  1,  199) 

M49 

...  (86901940097-6)  . 

1800 

Apr.  1. 1993 

4049  . . 

...  (869419000984) 

13.00 

Apr.  1. 1993 

5^299 . . 

_ (869419000992) 

1300 

Apt.  1. 199) 

300499  . . 

_ (869017-00100-0) _ 

23.00 

Apr.  1.  199) 

SOO«99 . . 

J....:..  (86941900101-8) _ 

600 

4Apr.  1, 1990 

vi 
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TW* 

Stock  NwntMT 

Prte* 

R*vWon  Oat* 

600^ : . . 

,  (869-019-00102-6) .... 

..  800 

Apr.  1, 1993 

27  Parts: 

1-199  _ _ 

.  (869-019-00103-4) .... 

..  3700 

Apr.  1. 1993 

20yEnd  . . . 

.  (8694)19-00104-2) .... 

..  11O0 

•Apr.  1, 1991 

28  Part*: . . 

1-42  . . . 

4869-019-00105-1) .... 

..  27.00 

July  1, 1993 

43-end . . . 

(8694)194)0106-9)  .... 

,..  21.00 

July  1, 1993 

29  Parts: 

0-99  _ _ _ .... 

(8694)194)0107-7) .... 

..  21.00 

July  1, 1993 

100499 . . 

(8694)194)0108-5) .... 

..  900 

July  1, 1993 

.vn-M9 . 

.  (869-0194)0109^) .... 

..  36.00 

July  1, 1993 

900-1899  _ _ 

(8694)19-00110-7) .... 

..  17.00 

July  1, 1993 

1900-1910  (§§  1901.1  to 
1910.999) . 

(869-019-00111-5) .... 

..  31.00 

July  1, 1993 

1910  (§§  1910.1000  to 
and) . 

(869-0194)0112-3) .... 

..  21.00 

July  1, 1993 

1911-1925  . . 

.  (869-019001  iyi) .... 

..  22.00 

July  1, 1993 

1926  . . 

(869-017-00112-1) .... 

..  14.00 

July  1, 1992 

1927-End . 

,(869-017-00118-9) .... 

..  30.00 

July  1, 1992 

30  Parts: 

1-199  . . . 

(869-019-00116-6) .... 

..  2700 

July  1, 1993 

200-699  . 

,(869-01900117-4)  .... 

,..  20.00 

July  1, 1993 

7004nd  . 

(869-0194)0118-2) .... 

,..  27.00 

July  1, 1993 

31  Parts: 

0-199  . 

,(86901900119-1) ..., 

...  18.00 

July  1, 1993 

200-End  . 

,  (869-019-00120-4) .... 

...  29.00 

July  1, 1993 

32  Parts: 

1-39,  Vol.  1 . 

...  15.00 

3July  1, 1984 

1-39,  V^.  II . 

...  1900 

3July  1, 1984 

1-39,  Vbl.  Ill . 

...  18.00 

3July  1, 1984 

1-190 . 

.  (869-019-00121-2)  ... 

..  30.00 

July  1, 1993 

191-399  . . 

.  (669-01900122-1) ... 

..  36.00 

July  1, 1993 

400-629 . 

.  (869-019-00123-9)  ... 

..  26.00 

July  1, 1993 

630-699  . :..... 

.  (869-019-00124-7) ... 

..  14.00 

«July  1, 1991 

700-799  . 

.  (869-019-00125-5) ... 

..  21.00 

July  1, 1993 

800-End  . 

.  (869-019-00126-3)  ... 

..  22.00 

July  1, 1993 

33  Parts: 

1-124  . 

.  (869-019-00127-1)  ... 

...'•  20.00 

July  1, 1993 

125-199  . 

.  (869-019-00128-0) ... 

...  25.00 

July  1, 1993 

200-End  . 

.  (869019-00129-8)  ... 

...  24.00 

July  1, 1993 

34  Parts: 

1-299  . 

.  (8690194)0130-1) ... 

...  27.00 

July  1, 1993 

300-399  . 

.  (8690194)0131-0)  ... 

...  20.00 

July  1, 1993 

40(«nd  . 

.  (869-019-00132-8)  ... 

...  37.00 

,  July  1,  1993 

35 . 

.  (869-019-00133-6) ... 

...  12.00 

July  1, 1993 

36  Parts: 

1-199  . 

.  (8694)19-001344) ... 

...  16.00 

July  1, 1993 

200-End  . 

,.  (869-019-00135-2)  ... 

...  35.00 

July  1, 1993 

37 . 

..  (869-01900136-1)  ... 

...  20.00 

July  1, 1993 

38  Parts: 

0-17 . 

..  (869-019-00137-9)  ... 

...  31.00 

July  1, 1993 

18-End . 

..  (869-019-00138-7) .., 

....  30.00 

July  1, 1993 

39 . 

..  (869019-001395) ... 

....  17.00 

July  1, 1993 

40  Parts: 

1-51  . 

..  (869-017-001384) .. 

....  31.00 

July  1, 1992 

52  . 

..  (8690174)01392)  .. 

....  33.00 

July  1, 1992 

53-60  . . 

..  (8694)17-00140-6)  .. 

....  36J)0 

July  1, 1992 

61-80  . 

..  (8694)17-0014M)  .. 

....  16.00 

July  1. 1992 

81-85 . . . 

..  (869-017-001492)  .. 

....  17J)0 

July  1, 1992 

•  4^  Aft 

OC^Tt  . . 

..  (869-017-00143-1) .. 

....  33.00 

July  1, 1992 

100-149  . 

..  (869-017-00144-9) .. 

....  34.00 

July  1, 1992 

150-189  . 

..  (869-017-00145-7) .. 

....  21.00 

July  1, 1992 

190-259  . 

..  (869019001492)  .. 

....  17.00 

July  1, 1993 

260-299  . 

n  (869-017-00147-3) .. 

....  36.00 

July  1, 1992 

300-399  . 

..  (869-0174)0148-1) .. 

....  15.00 

July  1. 1992 

400-424 . 

..  (869017-001494)) .. 

....  264)0 

July  1, 1992 

425-699  . 

..  (869-017-00150-3) .. 

....  264)0 

July  1,  1992 

700-789  . 

..  (869-017-00151-1) .. 

....  23.00 

July  1, 1992 

790-End  . 

..(869-017-001524))  .. 

....  25.00 

July  1, 1992 

TM«  StockNumiMr  Pric*  ItovMon  DM* 

41  Chapters: 

1. 1- 1  K)  1-10  . 13.00  3July  1, 1984 

1. 1- 11  loAppenduc,  2  C2  Reserved) .  13J)0  > July  1, 1984 

ye . 14.00  sjuly  1, 1984 

7  . 6.00  3July  1, 1984 

8  . 4.50  JJuly  1. 1984 

9  . 13.00  ajuly  1. 1984 

10-17 .  960  3  July  1. 1984 

18,  Vol  I  Ports  1-5  .  13i)0  3  July  i,  1984 

18.  Vol  8,  Ports  6-19 . 13.00  3 July  i,  1984 

18.  Vol  HI,  Ports  20-52  . 13.00  3  July  i,  1984 

19- 100  .  1360  3July  1, 1984 

1-100  . (86W)19-00156-5) .  10.00  July  1. 1993 

101  . (869-019-00157-3) ......  30.00  July  1, 1993 

102-200  . (869-019-00158-1) .  1 1.00  ‘July  1,  1991 

201-Er>d  . (869-019-00159K)) ......  12.00  July  1, 1993 

42  Parts: 

1-399  . (869-017-00157-1) .  2300  Ocl  1.  1992 

40(M29  . (869-017-00158^ .  23.00  Oct.  1,  1992 

430-Er>d  . (869^)17-00159-7) ......  31.00  Ocl  1. 1992 

43  Parts: 

1-999  . (869-017-00160-1) .  22.00  Ocl  1,  1992 

1000-3999  . (869-017-00161-9) .  30.00  Ocl  1,  1992 

4000-€nd . (869-017-00162-7) .  13.00  Oct.  1,  1992 

44  . (869-017-00163-5) .  26.00  Ocl  1,  1992 

45  Parts: 

1-199  . (8694)17-00164-3) .  20.00  Oct.  1.  1992 

200-499  . (869-017-00165-1) .  14.00  Ocl  1,  1992 

500-1199  . (869-017-00166-0) .  30.00  Ocl  1,  1992 

120O<ryl . (869-017-00167-8) .  20.00  Oct.  1,  1992 

46  Parts: 

1-40  . (869-017-00168-6) .  17.00  Ocl  1,  1992 

41-69  . (869-017-00169-4) .  16.00  Ocl  1,  1992 

70-89  . . (869-017-00170-8) .  8.00  Ocl  1,  1992 

90-139 . (869-017-00171-6) .  14.00  Ocl  1.  1992 

140-155  . (869-017-00172-4) .  12.00  Ocl  1.  1992 

156-165  . (869-01 7-001 7^2) .  14.00  ^Ocl  1,  1991 

166-199  . (869-017-00174-1) .  17.00  Oct.  1,  1992 

208499  . (869-017-00178-9) .  22.00  Ocl  1,  1992 

500-End  . (869-017-00176-7) .  14.00  Ocl  1, 1992 

47  Parts: 

0-19  . (869-017-00177-5) .  22.00  Ocl  1.  1992 

20- 39  . (869-017-00178-3) .  22.00  Ocl  1, 1992 

40-69  . (869-017-00179-1) .  12.00  Ocl  1.  1992 

70-79  . (869-017-00180-5) .  21.00  Ocl  1.  1992 

80-End  . .  (869-017-00181-3) .  24.00  Ocl  1, 1992 

48  Chapters: 

1  (Ports  1-51)  . (869-017-00182-1) .  34.00  Oct.  1,  1992 

1  (Ports  52-99)  . (869-017-00183-0) .  22.00  Oct.  1,  1992 

2  (Ports  201-251) . (869-017-00184-8) ......  15.00  Ocl.  1,  1992 

2  (Ports  252-299) . (869-017-00185-6) .  12.00  Oct.  1,  1992 

3-6  . (869-017-00186-4) .  22.00  Ocl  1,  1992 

7-14  . (869-017-00187-2) .  30.00  Oct.  1,  1992 

15-28  . (869-017-00188-1) .  26.00  Ocl  1.  1992 

29-End  . (869-017-00189-9) .  16.00  Ocl  1.  1992 

49  Parts: 

1-99  . (869-017-00190-2) .  22.00  Ocl  1. 1992 

100-177  . (869-017-00191-1) .  27.00  Oct.  1,  1992 

178-199  . (869-017-00192-^ .  19.00  Oct.  1, 1992 

200-399  . (869-017-0019^7) .  27.00  Ocl  1,  1992 

400-999  . (869-017-00194-5) ......  31.00  Oct.  1.  1992 

1000-1199  . (869-017-0019S-3) .  19.00  Ocl  1,  1992 

1200-End . (869-017-00196-1) .  21.00  Ocl  1, 1992 

50  Parts: 

1-199  . (869-017-00197-0) .  23.00  Ocl  1,  1992 

200-599  . (8694)17-00195-8) .  20.00  Ocl  1, 1992 

600-End  . (869-017-00199-6) .  20.00  Ocl  1. 1992 

CFR  Index  and  Findings 

Aids . (869-019-00053-4) .  36.00  Jon.  1.  1993 

Complete  1993  CFR  set . .  775.00  1993 


Federal  Register  /  Vol.  58,  No.  246  /  Monday,  December  27V  1993  /  Reader  Aids 


TW*  Stock  Number 

Microfiche  CFR  Edition: 

Price 

nevtalon  Okie 

Complete  set  (one-time  moling) . 

. mjoo 

1990 

Complete  set  (one-time  moing) . 

.  188A) 

199) 

Complete  set  (one-time  moling} . 

—  1MX)0 

1992 

Sutiscrlption  (moled  os  issued) . 

.  223.00 

1993 

IndMduol  copies _ u . 

.  2.00 

1993 

•  Bccoum  TM*  3  a  on  omS  complaNoa  IM  votumt  and  al  pwvioui  volumM 
should  b«  r*tain«d  01  a  pwinananl  r«(«r«nc*  Murc*. 

>Th*  Ajhr  ).  I98S  tdHkm  of  32  OR  Ports  1-189  contains  o  not#  only  tor 
Ports  1-39  kKlusiv*.  For  Iht  ful  taxi  of  Iho  ttatans*  AcquisHion  Bogutalions 
In  Ports  1-39,  consult  Ih*  IhrM  CFR  volumM  issutd  os  of  July  1, 1984,  containing 
Ihost  ports. 

*1h#  Ajiy  1,  1985  *(81100  of  41  CFR.  Ctnptars  1-100  contains  o  nota  only 
lor  Ctnptars  1  to  49  Indusiv*.  For  Ih*  Ml  taxt  of  procur*m*nt  r*gi4alions 
In  Choptars  1  to  49,  consult  Ih*  *l*v*n  CFR  voMms  issued  os  of  July  I, 
1984  containing  Ihos*  choptars. 

sNo  onwndmonis  to  Itis  voMn*  w*f*  promuigatad  during  Ih*  period  Apr. 
1,  1990  to  Mar.  31,  1993.  Ih*  CFR  voMn*  issued  Apr!  I,  1990,  should  be 
retained. 

•No  amendments  to  INs  yokm*  were  promuigatad  during  Ih*  period  Apr. 
I,  1991  to  Mar.  31,  1993.  The  CFR  volum*  issued  April  I,  1991,  should  be 
retained. 


•No  amendmerris  to  Ihis  votom*  were  promuigatad  during  Ih*  period  July 
1, 1991  to  June  sa  1993.  Ihe  CFR  volum*  issued  July  1, 1991,  should  be  retained. 

7No  omendmenis  to  INs  volum*  were  promuigatad  during  Ih*  period  October 
1,  1991  to  Septomber  30,  1992.  The  CFR  volume  issued  October  I,  1991,  rtnito 
bemMnad. 


New  Publication 

List  of  CFR  Sections 
Affected 


A  Research  Guide 


1373-1985 


These  four  volumes  contain  a  compilation  of  the  "List  of 
Sections  Affected  (LSA)’  for  the  years  1973  through 
t985.  Reference  to  these  tables  will  enable  the  user  to 
the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 


Volume  I  (Titles  1  thru  16) .  .$27.00 

Stock  Number  069-000-00029-1 


Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031-2 


$25.00 


Volume  IV  (Titles  42  thru  50) . 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


*6962 


Charge  your  order. 

If8  eaayl 


Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  .  Tn  fa  your  orders  and  inqnirks-tZOZ)  S12-2250 

Prices  include  r^ular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

Title 

Price 

Each 

.  Total 
Price 

1 

021-602-00001-9 

Catalog-Bestselling  Government  Books 

FREE 

* 

■- 

Total  for  Publications 

(Compaay  or  personal  name)  >  IPiease  type  or  print) 

(AiMMshI  addtess/attentioa  line)  • 

(Sowiaddna^  ! 

(City,  State,  ZIP  Code) 

i _ I _ , _ 

(Daytime  phone  including  area  code) 

Mafl  order  to: 

New  Orders,  Saperintendent  of  Documents 
Eft  goat  3WS4,  Pittsburgh.  PA  15250-7954 


Please  Choose  Method  of  Payment: 

I  I  (Theck  payable  to  the  Superintendent  of  Documents 


CU  GPO  Deposit  Account 
□  VISA  or  MasterCard  Account 


]-□ 


□ 


(Credil  card  Mpiration  dale)  r**"*  fO"  M  f”"  «'<!"■ 


(Signature) 


The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 

Presidential 

Documents 


Weekly  Compilation  of 

Presidential 

Documents 


“itMiir  r^irTT 


This  unique  sen/ice  provides  up-to^te 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President’s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 

The  Weekly  Compilation  carries  a 


Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 
lists  of  acts  approved  by  the 
President,  nominations  submitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  > 
Records  Administration. 


Order  ProcMsing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

It’s  easy! 


To  fax  your  orders  (202)  512-2233 

□  YES  ,  please  enter _ one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Class  Mail  □  $65  Regular  Mail 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City.  State,  Zip  code) 

(Daytime  phone  including  area  code) 

- 

(Purchase  order  no.) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  dheck  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  Q  MasterCard  I  I  I  I  I  (expiration) 


(Authorizing  signature)  ’'W 

Thank  you  for  your  order! 

Mail  to:  Superintendent  of  Documents 

P.O.  Bo\371954,  Pittsburgh,  PA  15250-7954 


\  I  i  ^  I  '  f  X  ■ 


Annoimdng  the  Latest  Editioii 


The  Federal 
Register: 
What  It  Is 


The 

Federal  Register 
What  It  Is 
And 

How  To  Use  It 


A  Guide  for  the  User  of  the  Federal  Register 
Code  of  Federal  Regulations  System 


This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop',  this  handbook  will  p>rovide 
guidelixies  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  researdi  problem. 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order,  ^^1 

To  fax  your  orders  (2®2)-512-2250 


please  send  me  the  following: 


copies  of  TTw  FMtwal  Rogistef-Wliat  It  Is  and  How  To  Usa  It,  at  $7XX)  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ .  International  customers  please  add  25%,  Prices  include  r^Ur  domestic 

postage  and  handling  and  are  sotiject  to  dt»ige. 

,  '  *  Please  Choose  Method  of  Payment: 

Check  Payable  to  the  Superintendent  of  Documents 
GPO  Deposit  Account  f  I  t  (  1  t  1  l~r 
VISA  or  MasterCard  Account 


(Company  or  Personal  NaiK) 


(Please  type  or  print) 


(AdditioQad  ItBc) 


CSticet  address) 


Thank  you  for 
your  order! 


(Credit  card  expiration  date) 


(Daytime  phone  incioding  area  hode) 


(Authorizing  Signature) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  CH  iH] 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1 


© 

Printed  on  recycled  paper 


